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IS  MAREI AGE  A  CONTEACT  ? 
By  PATRICK  ERASER,  Esq.,  LL.D.,  Advocate. 

One  cannot  read  a  report  of  a  decision  on  a  question  in  regard  to 
marriage  without  coming  across  judicial  dicta  to  the  effect  that 
marriage  is  "  a  contract" — "  a  merely  civil  contract,  aod  nothing 
more ;"  and  the  law  of  Scotland  is  represented  as  if  it  regarded 
the  relationship  in  a  quite  different  light  from  that  in  which  it  is 
regarded  among  all  other  Christian  nations.  Let  us  then  consider 
whether  marriage  is  "  merely  a  civil  contract,"  and  whether  the  law 
of  Scotland  is  exceptional  in  this  respect  among  the  codes  of 
civilized  peoples. 

It  certainly  is  true  that  marriage  has,  by  several  juridical 
writers,  been  defined  to  be  a  contract  of  partnership  and  nothing 
more ;  a  definition  which  has  been  the  fruitful  source  of  grave 
error.  It  does,  no  doubt,  possess  one  of  the  qualities  of  a  contract 
It  cannot  be  entered  into  without  the  consent  of  at  least  two 
parties ;  and  it  is  this  circumstance — in  truth  the  sole  similarity 
between  it  and  a  contract — which  has  led  to  the  definition  that  it 
is  simply  a  contract,  like  partnership  or  sale.  In  regard  to  all  con- 
tracts, without  exception,  the  parties  can  attach  any  conditions  to 
their  agreement  which  are  not  against  public  policy  or  morals. 
Contracts  may  be  conditional  in  regard  to  their  inception;  and 
their  duration  is  dependent  upon  the  agreement  of  parties.  A 
contract  of  partnership  may  be  entered  into,  as  commencing  if  a 
certain  event  happens,  and  it  may  terminate  at  any  period  wliich 
may  be  agreed  upon.  One  of  the  socii  may,  according  to  the  agree- 
ment, be  the  manager  with  more  or  less  powers ;  or  the  whole  of 
them  may  have  equal  powers.  In  short,  all  connected  with  the 
entering  into  the  contract,  the  administration  under  it,  and  its  ter- 
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mination  may  be  made  matter  of  mutual  stipulation.     In  regard  to 
marriage,  not  one  of  these  qualities  exists. 

It  cannot  be  separated  from  its  legal  incidents.  When  entered 
into,  it  is  no  longer  governed  by  the  contract  of  parties,  but  by  the 
law  pf  husband  and  wife,  which  tramples  down  all  private  stipula- 
tions. It  cannot  be  entered  into  upon  condition  that  a  certain 
event  shall  occur,  as  that  the  woman  shall  prove  herself  a  mother ; 
nor  that  it  shall  be  dissolvable  at  pleasure ;  nor  that  it  shall  last  for 
a  certain  term  of  years.  By  no  agreement  can  the  dominant  power 
of  the  husband  be  handed  over  to  his  wife.  He  cannot  be  put  sub  cura 
vxoris.  It  is  illegal  to  stipulate  that  no  deed  of  his  shall  be  valid 
without  her  consent,  as  no  deed  of  hers  is  valid  by  law  without 
bis.  By  no  agreement  can  the  husband  shake  off  his  obligation 
to  maintain  his  wife,  if  she  has  no  means  from  whence  to  maintain 
herself. 

The  relationship  subsisting  between  them  extends  its  influence 
to  their  relatives,  and  lives  even  when  death  has  broken  the  con- 
nection. The  wife's  sister  becomes  the  husband's  sister,  and  he 
cannot  marry  her.  The  husband's  brother  becomes  the  wife's 
brother,  and  marriage  between  them  is  illegal  The  death  of  either 
does  not  relieve  the  survivor  from  the  relationship  thus  created  to 
the  relatives  of  the  other  spouse.  Marriage  makes  the  husband 
and  wife  one  flesh.  This  is  the  doctrine  of  the  Christian  Scrip- 
tures, and  from  them  made  a  part  of  the  law  of  Christian 
nations.  The  idea  of  contract,  as  between  two  persons,  is  necessarily 
excluded ;  and  this  is  the  basis  on  which  the  impediment  to  marry, 
on  the  ground  of  affinity,  rests.  The  husband  and  wife  establish 
not  only  their  own  status,  but  the  status  of  others — the  children  of 
the  marriage ;  and  this  status  can  never  be  taken  away,  nor  in  the 
slightest  degree  infringed,  by  the  will  or  acts  of  the  parties.  The 
children  bom  of  the  marriage  are  legitimate,  and  no  agreement 
between  the  parents  can  deprive  them,  or  any  one  of  them,  of  this 
status,  which  they  acquire  as  the  issue  of  a  lawful  marriage.  By 
no  agreement  can  the  parent  shake  off  the  duties  and  obligations  of 
fatherhood. 

The  status  resulting  from  marriage  is  immediately  produced  by 
it,  without  reference  to  the  place  where  it. may  be  contracted ;  and 
the  continuance  of  the  status,  as  resulting  from  the  compact,  is 
independent  of  any  subsequent  change  in  the  domicile  of  the 
spouses,  so  that  if  at  any  time  it  be  sought  to  dissolve  the  marriage, 
and  to  have  recourse  to  a  territorial  law  for  that  purpose,  the 
operation  of  that  law  in  noway  flows  from  the  contract 

In  all  other  contracts  the  object  is  gain  or  profit,  in  some  form, 
and  any  error  or  fraud  as  to  pecuniary  results  will  be  a  ground  for 
annulling  the  transaction.  But  as  regards  marriage,  the  motive  for 
its  inception  (in  the  view  of  the  law,  whatever  it  may  be  in  fact)  is 
purely  ^erso^iaZ — resting  on  personal  preference  and  attachment, 
and  excluding  all  reference  to  considerations  of  wealth,  rank  or 
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fortune,  in  reference  to'  all  which  a  deceived  spouse  will  in 
vain  complain  to  a  court  of  justice,  that  the  result  did  not 
fulfil  the  prospects  of  worldly  grandeur  that  were  held  out  as  an 
allurement  to  the  compact.  When  a  wife  obtains  a  husband, 
and  the  rights  guaranteed  by  law  to  a  wife,  she  obtains  aU  that 
the  law  holds  she  had  bargained  for.  It  -was  not  wealth  or  rank 
she  married,  but  the  man  himself;  and  what  would  be  valid 
grounds  of  reduction  of  any  other  contract  are,  as  regards  marriage, 
utterly  irrelevant. 

To  call  such  an  institution  as  this  a  contract  is  simply  to  ignore 
almost  every  material  element  of  it,  and  to  overlook  its  history  in 
all  ages  and  countries.  *  Marriage  is  a  contract,  certainly,  in  so  far 
as  it  requires  the  consent  of  two  persons,  but  it  is  very  much  more 
than  this.  It  is  an  institution  or  status.  It  was  instituted  by 
God^  It  is  an  institution  sanctioned  by  the  law  of  nations ;  and 
nothing  can  be  more  inconsistent  with  some  of  the  plainest  texts 
of  Scripture  than  the  representing  it  to  be  a  contract  merely. 
As  an  exclusive  union  for  life,  it  is  a  cardinal  institution  of  the 
State.  The  public  have  a  deep  interest  in  it ;  and  the  stability  of 
it,  according  to  the  law  of  nature  and  reason,  is  of  the  last  import- 
ance to  the  community.  The  breach  of  some  of  its  obligations 
has  in  general  been  considered  as  a  violation  of  the  fundamental 
laws  of  the  State,  and  therefore  visited  with  severe  penalties  ;  and 
the  Court  will  not  declare  a  marriage,  even  though  the  defender 
make  no  appearance,  without  being  itself  satisfied  from  legal  evi- 
jience  that  it  was  entered  into. 

This,  however,  is  conceded,  that  though  the  connection  itself  be 
among  Christians  a  rehgious  compact,  the  modes  of  entering  into  it 
Are  left  to  the  laws  of  each  Christian  country.  Though  the  marriage 
itself  be  an  institution  of  God  (to  use  the  language  of  Calvin),  the 
forms  of  marriage  are  civil  institutions.  It  is  an  offence  against  the 
Scriptures  to  violate  the  compact  itself;  it  is  an  offence  against  the 
law  not  to  comply  with  the  forms  of  the  compact. 

There  are  two  definitions  of  maniage  in  the  Eoman  law.  The 
first  is  by  Modestinus,  who  lived  in  the  age  of  Severus  and  Cara- 
calla ;  and  the  second  is  in  the  InstittUes  of  Justinian.  The  first 
of  these  ^  is  in  the  following  terms :  "  Nuptice  sunt  canjundio  maris 
et  fem/in><B  {ef]  consortium  omnis  vUob  ;  divini  et  humani  juris 
communicatio"  The  divini  et  humani  ju7*is  communicatio  here 
mentioned,  referred  to  the  graceful  religious  ceremonial  of  the  Con- 
farreatio,  and  aU  the  important  consequences  of  a  marriage  accord- 
ing to  that  ancient  form.^ 

1  Gen.  u.  18,  22-24.  >  Dig.  28,  2,  1« 

■  **  H»c  definitio, "  says  Pothier,  **  proprie  pertinebat  ad  ea  inatnuiouia  qu»  Confar- 
realume  aut  Coemptione  fiebant ;  (^uibus  xnulier  in  manum  ac  familiam  viri  transibat. 
Cum  enlm  mailer  tali  matiimonio  eosdem  deos  Penates  sortiretur  quos  maritus 
haberet ;  hinc  dicebatur  tale  matiimoniura,  Divini  juris  communicatio.  £rat  etiam 
kuwani  juris  cfmvmunicaiiOj  cum  mnlier  omnia  sua  marito  acquireret,  et  ipsa  viro 
sao  inter  suos  heredes  esset " — Pothier,  Pandectce  Juatinianeat^  lib.  23,  tit.  2,  vol. 
%  p.  867. 
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With  the  extinction  of  Paganism  and  its  religious  rites,  this  re- 
ference to  the  divini  et  humani  juris  coinmunicatio  was  dropped  ; 
and  the  definition  in  the  Institutes  of  Justinian  was  simply  this  ;  ^ 
NupticB  autem  sive  matrimonium,  est  viri  et  mulieris  conjunction  in- 
dimduam  vitce  consustvdin^m  continent.  Three  centuries  intervened 
between  the  promulgation  of  the  two  definitions,  and  though  all 
reference  disappears  in  the  latter  to  the  Dii  Penates,  there  is  no 
suggestion  in  the  definition  of  Justinian,  that  marriage  was  to  be 
classed  among  contracts.  His  definition  carries  the  matter  out  of 
that  category.  There  was  to  be  unity  between  husband  and  wife. 
Having  the  same  home  and  the  same  social  position,  the  wife  was 
to  be  the  husband's  companion  through  life,  and  to  share  with  him 
his  condition  and  rank.  It  was  a  conjunctio,  not  of  two  partners  in 
a  societas,  but  a  union  of  two  persons,  man  and  woman,  for  life,  in 
the  relationship  of  husband  and  wife,  with  eH  the  rights,  duties  and 
responsibilities  of  these  characters  as  understood  among  civilized 
men.  Justinian's  definition  has  been  thus  amplified  and  explained : 
"  Legitima  et  divin/i  conjunctio  unius  tantum  maris  et  femin^  ;  spe 
procreandcB,  conseqv^ndce  et  educandm  sobolis ;  ad  arrvplijlcandum 
Dei  gloriam ;  et  ad  JEcclesicB  a^  Beipublicce  gubemationem ;  aut 
saltern  liMdinis  aligua  ex  parte  refrenandxB  causal  ^  There  is  no 
definition  of  marriage  in  the  Institutes  of  Gains. 

The  Canonists  elevated  marriage  into  a  sacrament.  It  is  said  by 
Calvin  that  this  was  effected  only  so  late  as  the  popedom  of 
Gregory  VII.  (Hildebrand),  who  died  in  1085.  ''Fostremo  est 
matrimonium"  says  Calvin,^  " quod  vi  a  Deo  institutum  fatentur 
omneSy  ita  pro  sorcramento  datum  n^mo  usque  ad  Gregorii  tem'pora 
viderat"  a  statement  which  has  been  challenged  upon  evidence 
which  it  is  impossible  to  resist.  In  the  edition  of  the  works  of 
Thomas  Aquinas,  published  in  1873,  the  subject  is  discussed 
exhaustively,  with  a  reference  to  Patristic  authorities,  which  show 
that  the  doctrine  was  maintained  by  some  of  the  most  eminent  of 
the  Fathers,  long  before  the  popedom  came  into  existence.  It  was 
a  doctrine  sanctioned  by  Tertullian  and  Augustine.* 

But  at  whatever  period  the  doctrine  originated,  there  can  be  no 
doubt  that  it  is  of  high  antiquity ;  and  the  Council  of  Trent,  in 
giving  it  formal  expression,  stated  nothing  but  the  truth  when  they 
said  it  had  long  been  the  doctrine  of  the  Church.     The  canon  of 

1  Inst.  lib.  1,  tit.  9,  8ec.  1. 

8  This  definition  is  quoted  by  the  writers  on  marriage  for  three  centuries.  Who 
was  the  author  of  it  I  cannot  trace.  It  is  generally  given  with  this  preface,  **  Idea 
recte  acpcr  omnes  cauaas  et  circuTustantiaa  ita  non  incommode  definiri  posse  videtur." 
— Basil,  Monneri  de  Matrimonio,  cap.  i. 

3  Calvin,  ./»w«.  4,  19,  34. 

*  See  the  Somme  Thiologique  de  S,  Thomas  d^Aquin.  Par  F.  Lachat.  Paris, 
1873.  At  vol.  XV.  of  the  2nd  edition  the  editor  gives  citations  from  the  Fathers 
anterior  to  the  sixth  century,  proving  that  the  doctrine  was  understood  by  them  as 
subsequently  formulated  by  the  Council  of  Trent ;  and  he  concludes,  **  Tenons-nous 
en  a  ces  citations  ?  Elles  sutfisent  pour  montrer  Tignorance  ou  la  mauvaise  foi  du 
Theocrate  Genevois." 
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that  Council,  given  forth  in  its  twenty-fourth  session,  in  November 
1563,  is  in  the  following  terms :  "  Si  quis  dixerit  matrimonium  non 
esse  veH  et  praprU  unum  ex  septem  legis  Evangelicce  sacramentis  A 
Christo  Dommo  institutum,  sed  ab  hominibus  in  ecclesia  inventum, 
iieque  graiiam  cortferre,  anathema  sit  J* 

Such  was  the  law  as  to  the  nature  of  marriage  in  all  Christian 
nations  at  the  time  of  the  Eeformation.  The  doctrine  that  marriage 
was  a  sacrament  was  then  rejected  by  Protestants  ;  and  Calvin,  in 
his  InstittbteSy  has  a  chapter  assigning  the  reasons  for  this,  the 
validity  of  which  all  Protestant  peoples  have  recognized.  But  he 
does  not  go  to  the  opposite  extreme  of  reducing  marriage  to  the 
level  of  a  purely  civil  contract ;  he  calls  it  an  **  institution  of  God," 
and  this  form  of  language  was  adopted  by  the  other  great  Protectant 
Reformers.  It  was  reserved  to  a  later  age,  for  a  number  of  writers 
of  the  school  of  Grotius  (though  he  himself  nowhere  formally  so 
states  it),  to  designate  marriage  simply  as  a  contract  of  partnership. 
This  was  a  revolt  against  the  sacramental  theory  of  Roman 
Catholicism,  and  the  religious  or  reverend  theory  of  the  Protestant 
theology.  Puffendorf,  Hume,  Heineccilis  and  Kant  are  the  re- 
presentatives of  this  school,  and  carried  out  their  doctrine  to  its 
legitimate  results.  ,  According  to  them,  .it  was  a  partnersliip  the 
object  of  which  was  the  begetting  of  children  and  nothing  more; 
and  this  object  failing,  the  partnership  could  be  dissolved.  Puffen- 
dorf,^ after  laying  it  down  that  all  persons  of  both  sexes  are  naturally 
€qiial,  defines  marriage  as  a  covenant  between  a  man  and  a  woman 
'*for  their  mutual  assistance  in  serving  posterity."  So  much  is 
marriage  a  mere  matter  of  contract  that,  if  the  covenant  were 
*'  simple,  not  joined  with  any  agreement  about  constant  cohabita- 
tion, but  respecting  barely  the  procreation  of  children,"  it  would 
give  neither  spouse  any  right  over  the  other,  except  to  exact  "  the 
promised  assistance  with  regard  to  posterity,"  and  accordingly  the 
woman  may  make  it  an  express  condition  of  the  covenant  that  she 
shall  have  the  government  of  the  children ;  and  to  this  also  sub- 
scribes Heineccius  in  his  Elements  of  Natural  Law ;  and  so  do 
others  of  the  same  school,  such  as  Thomasius,  Wolff  and  Kant.^    - 

Hume  states  the  matter  thus : — "  As  marriage  is  an  engagement 
entered  into  by  mutual  consent,  and  has  for  its  end  the  propagation 
of  the  species,  it  is  evident  that  it  must  be  susceptible  of  all  the 
'variety  of  conditions  which  consent  establishes,  provided  they  be  not 
contrary  to  this  end.  A  man  in  conjoining  himself  to  a  woman  is 
bound  to  her  according  to  the  terms  of  his  engagement;**  and  he 
appears  to  mention  with  satisfaction  that  "  in  Tonquin  it  is  usual 
for  the  sailors,  when  the  ships  come  into  harbour,  to  marry  for  the 
season ;  and,  notwithstanding  this  precarious  engagement,  they  ai*e 

»  Puffendorf,  vi.  1,  9. 

"  Heinec.  Elemenia.  Jur,  Nat,  et  Oen,  1,  14,  1  ;  Thomasius,  Inst.  Juriapr, 
IHvirue,  I.  1,  and  III.  2.  Wolff,  Inst.  Jur,  Nat.  et  Gentium,  sec  836-856.  Kant, 
Metaphysiehe  An/angs-grUnde  der  Rechtslehre,  sec.  24-27. 
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assured,  it  is  said,  of  the  strictest  fidelity  to  their  bed,  as  well  as  in 
the  whole  arrangement  of  their  afifairs  from,  these  temporary 
spouses."  1  It  would  thus  follow  that  any  conditioDS  might  be 
attached  to  marriage  which  the  caprice  or  the  passions  of  the  parties 
might  dictate ;  and  if  the  propagation  of  the  species  be  the  sole  end 
of  marriage,  it  is  not  clear  why  that  formality  should  be  gone 
through,  seeing  that  so  very  many  of  the  species  are,  and  that  all 
might  be,  propagated  without  it  It  was  only  logical  for  this 
school  of  thinkers  to  state  that  marriage  is  susceptible  of  all  the 
variety  of  conditions  which  consent  establishes.  Puffendorf  says  ^ 
that  it  might  be  a  condition  of  the  marriage  that  it  should  be  dis- 
solved by  mutual  consent ;  and  all  of  them  must  necessarily  hold 
this  to  be  within  the  power  of  the  contractors,'as  the  consequence 
of  their  doctrine.  It  may  be  expressed,  according  to  Puffendorf;  it 
is  implied,  according  to  Hume.  Quis  crederet  virum  tantcB  con- 
ditionis  talibics  ineptiis  delectari  ? 

A  doctrine  such  as  this,  so  inconsistent  with  the  Christian 
Scriptures,  and  so  at  variance  with  the  practice  of  mankind,  was 
certain  to  be  rejected  when  fairly  submitted  to  the  consideration  of 
reasonable  minds ;  and  the  rejection  and  denunciation  of  it  have 
been  as  emphatic  as  those  which  have  overtaken  other  errors  of  the 
same  school.  The  condemnation  has  come  from  the  jurists  of  all 
countries. 

In  the  case  of  DcUrymple  v.  Dalrymple  Lord  Stowell  thus  ex- 
pressed himself: — "Marriage  in  its  origin  is  a  contract  of  natural 
law ;  it  may  exist  between  two  individuals  of  different  sexes^ 
although  no  third  person  existed  in  the  world,  as  happened  in  the 
case  of  the  common  ancestors  of  mankind.  It  is  the  parent,  not 
the  child  of  civil  society.  In  civil  society  it  becomes  a  civil  con- 
tract, regulated  and  prescribed  by  law,  and  endowed  with  civil 
consequences.  In  most  civilized  countries,  acting  under  a  sense  of 
the  force  of  sacred  obligations,  it  has  had  the  sanction  of  religion 
superadded.  It  then  becomes  a  religious  as  well  as  a  natural  and 
civil  contract ;  for  it  is  a  great  mistake  to  suppose  that,  because  it 
is  the  one,  therefore  it  may  not  likewise  be  the  other.  Heaven 
itself  is  made  a  party  to  the  contract,  and  the  consent  of  the 
individuals  pledged  to  each  other  is  ratified  and  consecrated  by  a 
vow  to  Gk)d."'  The  same  learned  judge,  in  the  subsequent  case  of 
Linda  v.  Belisario,^  stated  that,  "  according  to  juster  notions  of  the 
nature  of  the  marriage  contract,  it  is  not  merely  either  a  civil  or 
religious  contract ;  and,  at  the  present  time  it  is  not  to  be  con- 
sidered as  originally  and  simply  one  or  the  other." 

*  Hume's  Essays,  vol.  i.  p.  182.  «  Puffendorf,  6,  1,  20. 

*  This  is  paraphrased  from  Paley,  who  states  it  more  simply  thus: — "The  vow  by 
which  mamed  persons  usually  engage  their  fidelity  is  'witnessed  before  God,'  and 
accompanied  with  circumstances  of  solemnity'  and  religion,  which  approach  to  the 

*  nature  of  an  oath.** — Mor.  and  FoL  Phil,  cap.  4. 

*  1  Hag.  Con.  R.  p.  230. 
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Lord  Penzance  had  to  express  an  opinion  upon  the  matter  in 
dealing  with  a  Mormon  marriage : — "  Marriage  has  been  well  said 
to  be  something  more  than  a  contract,  either  religious  or  civil — to 
be  an  Institution.  It  creates  mutual  rights  and  obligations,  as  all 
contracts  do,  but  beyond  that,  it  confers  a  status.  The  position  or 
status  of  'husband'  and  'wife*  is  a  recognized  one  throughout 
Christendom ;  the  laws  of  all  Christian  nations  throw  about  that 
stattis  a  variety  of  legal  incidents,  during  the  lives  of  the  parties, 
and  induce  definite  rights  upon  their  oflFspring.  What,  then,  is  the 
nature  of  this  institution,  as  imderstood  in  Christendom?  Its 
incidents  vary  in  different  countries,  but  what  are  its  essential 
elements  and  invariable  features  ?  If  it  be  of  common  acceptance 
and  existence,  it  must  needs  (however  varied  in  different  countries 
in  its  minor  incidents)  have  some  pervading  identity  and  universal 
basis.  I  conceive  that  marriage,  as  understood  in  Christendom, 
may  for  this  purpose  be  defined  as  the  voluntary  union  for  life,  of 
one  man  and  one  woman,  to  the  exclusion  of  all  others."^ 

The  subject  has  engrossed  the  attention  of  the  judges  and  juridi- 
cal writers  of  America.  Story  deals  with  it  as  follows : — "  I  have 
throughout,"  he  says,  "  treated  marriage  as  a  contract  in  the  com- 
mon sense  of  the  word,  because  this  is  the  light  in  which  it  is 
ordinarily  viewed  by  jurists,  domestic  as  well  as  foreign.  But  it 
appears  to  me  to  be  something  more  than  a  mere  contract  It  is 
rather  to  be  deemed  an  institution  of  society,  founded  upon  the 
consent  and  contract  of  the  parties  ;  and  in  this  view  it  has  some 
peculiarities  in  its  nature,  character,  operation  and  extent  of 
obligation,  different  from  what  belong  to  ordinary  contracts."^ 
Again  he  says : — "  Marriage  is  not  treated  as  a  mere  contract 
between  the  parties,  subject,  as  to  its  continuance,  dissolution  and 
effects,  to  their  jnere  pleasure  and  intentions.  But  it  is  treated  as 
a  civil  institution,  the  most  interesting  and  important  in  its  nature 
of  any  in  society."* 

Chief- Justice  Eobertson,  of  Kentucky,  thus  expressed  himself: — 
"Marriage,  though  in  one  s^nse  a  contract — because,  being  both 
stipulatory  and  consensual,  it  cannot  be  valid  without  the  spon- 
taneous concurrence  of  two  competent  minds — is,  nevertheless,  sui 
generis,  and,  unlike  ordinary  or  commercial  contracts,  is  publici 
juris;  because  it  establishes  fundamental  and  most  important 
domestic  relations.  And  therefore,  as  every  well-organized  society 
is  essentially  interested  in  the  exist-ence  and  harmony  and  decorum 
of  all  its  social  relations,  marriage,  the  most  elementary  and  useful 
of  them  all,  is  regulated  and  controlled  by  the  sovereign  power  of 
the  State,  and  cannot,  like  mere  contracts,  be  dissolved  by  the 
mutual  consent  only  of  contracting  parties,  but  may  be  abrogated 
by  the  sovereign  will,  either  with  or  without  the  consent  of  both 
parties,  whenever  the  public  good,  or  justice  to  both  or  either  of 

1  Hyde  v.  ffyde,  1  L.  R.  Pro.  and  Div.  133. 

*  Story,  Con/L  JLavos,  sec.  108,  note.  ^  Ibid,,  sec.  200,  note. 


8  IS   MARRIAGE  A  CONTRACT? 

the  parties,  will  be  thereby  subserved.  Such  a  remedial  and  con- 
servative power  is  inherent  in  every  independent  nation,  and  can- 
not be  surrendered,  or  subjected  to  political  constraint  or  foreign 
control,  consistently  with  the  public  welfare.  And  therefore 
marriage,  being  much  more  than  a  contract,  and  depending  essen- 
tially on  the  sovereign  will,  is  not,  as  we  presume,  embraced  by 
the  constitutional  interdiction  of  legislative  acts  impairing  the 
obligation  of  contracts.  The  obligation  is  created  by  the  public 
law,  subject  to  the  public  will,  and  not  to  that  of  the  parties."  ^ 

So,  in  the  Supreme  Court  of  Tennessee,  it  was  remarked,  "  By 
the  English  canon  and  ecclesiastical  law,  this  union  of  marriage  is 
of  a  nature  so  widely  differing  from  ordinary  contracts;  creating 
disabilities,  and  conferring  privileges,  between  husband  and  wife ; 
producing  interests,  attachments,  and  feelings,  partly  from  neces- 
sity, but  mainly  from  a  principle  in  our  nature ;  which  together 
form  the  strongest  ligament  in  human  society,  without  which,  per- 
haps, it  could  not  exist  in  a  ci\'ilized  state ;  it  is  a  connection  of 
such  a  deep-toned  and  solemn  character  that  society  has  even  more 
interest  in  preserving  it  than  the  parties  themselves.  So  it  has 
been  deemed  in  all  societies,  civilized  and  not  corrupt,  in  all  ages."^ 
And  in  a  Delaware  case  the  Court  said : — "  The  marriage  contract 
is  one  of  a  peculiar  character,  and  subject  to  peculiar  principles. 
It  may  be  entered  into  by  persons  who  are  not  capable  of  forming 
any  other  lawful  contract ;  it  can  be  violated  and  annulled  by  law, 
which  no  other  contract  can  ;  it  cannot  be  determined  by  the  will 
of  the  parties,  as  any  other  contract  may  be ;  and  its  rights  and 
obligations  are  derived  rather  from  the  law  relating  to  it,  than 
from  the  contract  itself"* 

In  like  manner  Wharton,  in  his  treatise  on  the  Conflict  of  Laws, 
emphatically  states  that  "  marriage  is  not  merely  a  contract,  but  an 
international  institution  of  Christendom,"  and  that  its  peculiar 
features  are  not  derived  from  the  legislation  of  particular  states. 
"  They  existed  wherever  Christianity  has  been  recognized,  prior  to 
any  territorial  legislation.  It  is  true  that  when  legislation  takes 
place,  each  state,  in  furtherance  of  what  it  considers  its  own  policy, 
has  introduced  certain  peculiarities  into  what  may  be  called  the 
processual  or  formal  fealiures  of  matrimony.  Feudal  sovereigns 
have  reserved  to  themselves  the  guardianship  of  orphans  within 
their  realms,  and  have  refused  to  sanction  the  marriage  of  such 
orphans  without  their  consent.  Old  states,  threatened  with 
pauperism,  have  endeavoured  to  check  marriage,  while  new  states, 
with  abundant  territory,  have  given  it  every  possible  facility. 
Nations  deriving  their  jurisprudence  from  the  Roman  law  have 
attached  peculiar  consequence  to  the  consent  of  parents ;  nations 
in  which  lower  views  of  parental  right  prevail,  and  whose  interest 

^  Mnguirc  v.  Magidrej  7  Dana,  181,  188. 

^  Jncksmi  V.  Dickson^  1  Yerg.  110,  il2,  opinion  by  Catron,  J. 

3  Tomisend  v.  Grijin,  4  Harring.  Del.  440,  442. 
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it  is  to  fill  their  sparsely-settled  domain  with  young  independent 
families,  have  dispensed  with  such  consent.  In  countries  where 
the  restraints  on  matrimony  have  been  onerous,  there  has  been  an 
attempt  to  alleviate  the  evUs  which  have  followed,  by  the  doctrine 
that  children  born  out  of  wedlock  are  legitimated  by  the  subsequent 
marriage  of  their  parents;  in  other  countries,  where  marriage  is 
subject  to  fewer  restraints,  such  subsequent  legitimation  is  unknown. 
These  variations,  however,  are  the  peculiarities  of  local  law,  and, 
as  a  general  rule,  have  no  extra-territorial  effect.  But,  on  the 
other  hand,  there  are  certain  requisites  of  marriage  which  are 
recognized  in  all  parts  of  Christendom,  and  which  may  be  viewed 
as  part  of  its  common  lawi  These  requisites  are,  1st,  Exclusive- 
ness  as  to  all  others,  no  conjugal  unions  except  such  as  are  based 
on  such  exclusiveness  for  life  being  recognized  as  marriages ;  2d, 
Conjugal  capacity,  under  which  head  may  be  included  freedom 
from  the  incapacities  of  a  prior  marriage  or  of  near  relationship ; 
and,  Zd,  Consent  and  cohabitation.  If  it  be  established,  first,  that 
these  three  are  the  requisites,  and  the  sole  requisites  of  marriage, 
as  originally  established  by  the  common  law  of  Christendom,  and 
secondly,  that  though  particular  states  have,  from  time  to  time, 
added  new  qualifications,  there  has  been  no  such  general  and 
uniform  modification  as  to  create  an  international  alteration  of  the 
old  law,  then  this  old  law  remains  in  force  in  countries  where 
there  are  no  positive  repugnant  statutes.  And  clearly  will  this  be 
the  case  with  the  United  States,  if  it  be  shown,  as  it  will  be  here- 
after, that  this  old  law  was  that,  and  that  alone,  which  the  settlers 
brought  with  them  as  the  basis  of  their  social  institutions."^ 

Finally  (as  regards  American  lawyers),  Mr.  Bishop,  in  his  Comr- 
mentaries  on  the  Law  of  Marriage,  deals  with  the  subject  as  fol- 
lows:— "  In  England  and  Continental  Europe  little  inconvenience 
can  result  from  designating  a  perfected  marriage  by  the  word  'con- 
tract '  rather  than  status ;  for  tjie  jurists  of  those  countries  are  not 
troubled  with  many  of  the  peculiar  questions  of  constitutional  law 
and  of  the  conflict  of  laws  relating  to  divorce,  which,  arising  out  of 
the  constitutions  of  the  United  States  and  of  the  several  States  of 
this  Union,  have  proved  more  embarrassing  than  almost  any  other  to 
our  Courts,  and  have  led  to  irreconcilable  diversities  of  decision. 
But  no  one  can  read  the  conflicting  decisions  of  the  American 
tribunals  on  this  subject  without  perceiving  that  the  chief  embarrass- 
ment has  arisen  from  the  tendency  to  apply  the  rules  of  governing 
contracts  to  the  status  of  marriage,  owing  to  the  fact  of  marriage 
having  been  so  commonly  defined  by  courts  and  jurists  as  being  a 
contract.  And  no  learned  inquirer  can  fail  to  perceive  that  those 
judges  who  have  looked  most  completely  through  and  beyond  the 
written  definitions  of  marriage  to  the  thing  itself,  have  drawn  rules 
best  calculated  to  harmonize  conflicting  interests,  preserve  the  rights 
of  each  individual  State  without  interfering  with  those  of  other 

*  Wharton,  Confi,  of  Laws,  sec.  127. 
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States  or  with  the  general  govemment,  and  redress  the  wrongs  of 
citizens.  Definitions  are  not  necessanly  law ;  and  legal  writers  are 
bound  to  reform  definitions,  as  lexicographers  do,  so  that  they  may 
truly  describe  the  object  intended.  Thus,  to  say  that  marriage  is  a 
contract,  when  speaking  of  the  marital  condition,  not  of  the  agree- 
ment to  assume  it,  is,  as  we  have  seen,  according  to  the  current  of 
the  authorities,  inaccurate  ;  since  they  further  declare  that  it  differs 
in  many  particulars  from  other  contracts.  And  when  the  differ- 
ences are  pointed  out,  we  find  that  they  have  covered  every  quality 
of  the  marriage,  and  lefb  nothing  of  the  contract  uncovered  All 
is  submerged  in  the  status.  To  term  marriage,  therefore,  a  contract, 
is  as  great  a  practical  inconvenience  as  to  call  a  certain  well-known 
engine  for  propelling  railroad  cars  a  *  horse,'  adding, '  but  it  differs 
from  other  horses  in  several  important  particulars ; '  and  then  to 
explain  the  particulars.  More  convenient  would  it  be  to  use  at 
once  the  word  'locomotive.'  Throughout  these  pages,  therefore, 
the  relation  of  marriage  will  be  designated  by  the  words  *  daixis  of 
marriage,*  employed  here  to  signify  the  same  thing  which  is  usually 
meant  by  the  phrase  'contract  of  marriage.'  And  although  this 
greater  accuracy  of  expression  will  not  preclude  the  necessity  of 
entering  into  extended  statements  of  the  law,  it  will  enable  the 
writer  to  make  his  statements  more  accurately  apprehended  by 
the  reader,  than  he  could  readily  do,  by  the  employment  of  a  word 
whose  intrinsic  significance  is,  as  we  have  seen,  entirely  different 
from  any  idea  which  any  author  would,  though  he  might  use  the 
word,  desire  his  readers  to  derive  from  its  usa  At  the  same  time,, 
while  the  author  discards  the  expression  '  contract  of  marriage,'  as 
employed  to  signify  the  status,  he  retains  it  when  he  has  occasion 
to  describe  what  is  accurately  described  by  the  expression."^ 

There  is  no  definition  of  marriage  in  the  Code  Civil  of  France. 
The  difficulty  was  considered  so  great,  that  the  authors  of  the  Code, 
after  repealing  the  definition  promulgated  in  the  revolutionary  year 
of  1791,  that  marriage  was  only  a  civil  contract,  abstained  from 
giving  any  definition  of  their  own.*  The  legal  writers,  however,  of 
France  and  Germany,  have  supplied  this  defect.  Thus  Ahrens, 
Professor  of  Law  in  the  University  of  Leipsic,  has  this  statement 
on  the  subject: — 

"  Mais  toutes  ces  faces  et  tous  ces  buts  particuliers  du  manage 
sont  reunis  dans  Tunit^i  et  la  totality  du  lien  personnel,  comme  but 
matrimonial  un  et  entier.  Le  mariage  ne  doit  done  Stre  consid^r^ 
d'aucun  point  de  vue  isol^,  qui  ferait  meconnaltre  sa  dignity  et  son 
caractire  si  complfetement  humain.  Le  mariage  n'est  done  paa 
pureraent  une  soci^t^  pour  la  procreation  des  enfants,  encore  moins 
une  simple  union  sexuelle,  ni  une  soci^t^  d'acquets,  ni  un'  contrat 
civil ;  il  repr<5sente,  au  contraire,  I'unit^  de  Tetre  humain  dans  la 

*  Bishop's  ComTneTUaries,  sees.  18  and  19,  4th  edit 

*  **  Dans  le  Code  Civil  on  ne  trouve  pas  de  definition  du  mariage.  Ses  rddacteurs 
s'en  sont  abstenus,  la  regardant  comme  dangereuse  ou  trop  difficile,  ont  dit  quelques- 
uns  d'eox, — Omnia  definitio perieulosa." — Duchesne,  Tr.  du  Mar,  vol.  L  p.  42. 
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totality  des  ces  buts.  On  peut  done  le  ddfinir : — Vunion  forin^  erdre 
deux  personnes  de  sexe  diffSremJty  em,  vue  d'une  cmnmunavii jparfmte  de 
toiUe  Imr  vie  morale,  spirituelle  et  physique,  d  de  tons  les  rapports  qui 
ensont  la  consequence, 

"Le  manage  est  done,  dans  sa  nature  et  dans  son  lut,  aussi 
multiple  que  la  vie  de  ITiomme  ;  il  est  le  foyer  intime  dans  lequel 
se  reflete  tout  ce  qui  est  humain  et  divin,  un  centre  de  vie  et 
d'activit^  pour  tons  les  buts  de  la  raison.  Cbaque  famille  est  une 
soci^t^  qui  doit  cultiver  dans  son  sein  la  reUgion,  la  morale,  la 
science,  Tinstniction,  Tart,  Tindustrie  et  le  droit  ou  la  justice.  La 
soci^t^  matrimoniale  est  aussi  vari^e  que  les  buts  qu'elle  r^unit  en 
elle ;  elle  est  une  institution  religieuse,  civile,  morale,  ^conomique 
et  p^dagogique,  un  r&um4  vivant  de  la  grande  soci^t^  humaine. 
Le  manage  est  un  sanctuaire  oii  sont  cultiv^s,  dans  I'intimit^  la  plus 
profonde,  les  rapports  les  plus  ^lev^s  de  Thomme  avec  Dieu,  avec 
la  nature,  avec  rhumanit^.  II  doit  6tre  une  ^l^vation  mutuelle  de 
I'esprit  et  du  coeur  vers  les  sources  de  toute  v^rit4,  de  tout  bien,  de 
toute  beauty ;  et  plus  I'amour  est  profoud,  plus  il  ^pure  aussi 
rel(5ment  physique,  qui  doit  6tre  harmonist  avec  les  autres  faces  de 
la  nature  humaine.  Mais  pour  accomplir  ce  but  g^n^ral,  il  faut  un 
ensemble  de  moyens  ou  de  conditions ;  il  faut  que,  dans  la  con- 
stitution spirituelle  et  physique  des  ^poux,  il  n*y  ait  pas  d'obstacles 
qui  s 'opposent  k  Tunion  matrimoniale,  ou  qui  en  d^naturent  le 
caractire.  Or,  c'est  par  le  droit  que  le  mariage  peut  conserver 
sou  caract^re  essentiel.  Le  mariage  est  done  aussi  une  insti- 
tution juridique.  Le  droit  ne  le  cr^e  pas,  mais  le  consacre  et  le 
garantit,  en  se  conformant  k  sa  nature.  La  loi  fait  respecter  le 
mariage  et  ne  peut  rien  autoriser  qui  soit  contraire  h,  ses  buts 
fondamentaux.  Le  mariage  consid^r^  sous  le  point  de  vue  de  droit, 
ou  le  droit  de  mariage,  embrasse  V ensemble  des  conditions  n^cessaires 
a  la  formation,  au  maintien  et  au  d^veloppement  de  la  soditd 
fnatrinwniale.*'^ 

Stahl,  whose  work  on  the  philosophy  of  law  is  of  the  highest 
authority,  speaks  of  marriage  as  follows : — "  Marriage  is  in  no  way 
a  contract,  for  it  is  above,  not  under,  the  power  of  the  parties.  It 
derives  its  type,  its  character,  its  binding  force,  not  from  them,  but 
from  its  own  natui'e.  As  it  does  not  spring  from  them,  so  by  them 
it  cannot  be  rescinded.  Even  the  juridical  elements  of  marriage — 
such  as  the  community  of  domicile,  the  reciprocity  of  service — are 
far  from  being  matters  of  contract.  These  are  inseparable  from 
marriage ;  when  it  exists,  they  exist.  Even  the  consent  (consensus) 
on  which  marriage  rests  is  distinguished  from  other  contracts,  inas- 
much as  it  does  not  relate,  as  do  other  contracts,  to  the  limited 
transfer  of  particular  interests,  but  to  the  unlimited  surrender  of 
the  person."* 

It  is  unnecessary  to  continue  these  citations  further.      The 

^  Abrens,  Cottrs  de  Droit  NoUurd,  yol.  i.  p.  274. 
'  Philosophie  des  Rcehts  vierte  Aujiage, 
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opinions  which  they  represent  are  the  opinions  of  learned  and 
philosophical  jurists.  They  are  the  opinions  of  Savigny,^  Schult,^ 
Walter,^  Hegel.*  A  living  lawyer,  Bluntschli,  calls  marriage  a  legal 
institution,  and  lays  it  down  that  the  theory  of  contract  is  not  much 
better  than  the  old  barbarous  notion  that  the  husband  should  buy 
or  capture  his  wife  like  a  horse  or  a  cow  ;  and  he  says  it  is  equally- 
uncivilized  to  regard  the  procreation  of  children  as  the  chief  end  of 
marriage.  It  is  the  fruit  of  it ;  but  the  marriage  exists  prior  to  and 
altogether  apart  from  the  fruit.  Marriage  is  the  sexual  ijnion  of 
man  and  wife, — the  union  of  their  lives  and  destinies,  not  a  partner- 
ship of  property. 

The  latest  utterance  on  the  subject  is  by  the  Professor  of  Law 
at  Pisa,  whose  book  I  know  only  from  the  French  translation  : — 
"  Ce  que  nous  admettons,  c*est  que  quoique  le  mariage  soit  un  con- 
trat  personnel  et  consensuel,  il  ne  pent  se  confondre  avec  les  autres 
contrats  civils.  L'intdret  general  de  la  society,  celui  des  parties 
contractantes,  de  la  famille  et  de  la  prog^niture  exigent  qu*il  soit 
considere  comme  un  contrat  sui  generis.^'  * 

It  came  in  the  way  of  Mr.  Erskine  to  give  a  definition  of  mar- 
riage in  his  Institutes ;  and  the^most  timid  and  most  cautious  of  men 
is  found  supporting  a  doctrine  for  which  he  had  no  authority  in  the 
decisions  of  the  Courts  or  in  the  opinions  of  his  great  predecessor. 
Stair,  whom  he  so  faithfully  follows.  In  his  Principles,  he  says, 
''Marriage  is  truly  a  contract,  and  so  requires  the  consent  of 
parties ; "  ^  and  in  the  Institutes  he  uses  the  same  words.*^  Erskine 
had  a  reverence  for  Grotius,  Heineccius,  and  Hume ;  and  a  writer, 
who  never  expresses  his  opinion  upon  any  question  of  unsettled 
law,  was  led  by  his  reverence  for  these  authorities,  who  in  his  day 
were  famous,  to  give  a  definition  of  marriage  so  imperfect,  and 
which  has  led  to  more  misapprehension  as  to  what  the  law  of 
Scotland  on  the  subject  is,  than  any  other  expression  of  opinion  by 
a  legal  writer.  It  is  all  the  more  incomprehensible,  seeing  that 
Erskine  had  before  him  the  statement  of  Stair,  the  author  of  one 
of  the  most  philosophical  treatises  on  jurisprudence  which  his  age 
(or  let  it  be  said  miy  age)  produced,  and  which  has  not  had  the 
same  renown  as  the  work  of  Grotius — simply  because  he  did  not 
wTite  in  Latin.  "  Obligations,"  says  Lord  Stair,  "  arising  from  vol- 
untary engagement,  take  their  rule  and  substance  from  the  will  of 
man,  and  may  be  framed  and  disposed  at  pleasure ;  but  so  cannot 
marriage,  wherein  it  is  not  in  the  power  of  the  parties,  though  of 
common  consent,  to  alter  any  substantial  as  to  make  the  marriage 

^  2  System  Dcs.  Hevl.  Mm.  Rechts,  sees.  140,  141,  and  vol.  1,  sec,  63. 
'  2  Kath.  KirchenrechUt  aec.  121. 

*  Lehrbuch  de^  Kircfienrechts,  sec.  294. 

*  Hegel,  Philosophic  des  Hechts,  sec.  161,  p.  218.     See  also  Fendelenburg-KcUur 
Jtccht  aufdem  CfrUnde  der  Ethik,  sec.  122,  p.  232. 

*  Droit  International  Priv6.     By  Professor  Fiore,  of  the  University  of  Pisa,  trans- 
lated into  French  by  Fod^r^,  p.  171  (1876). 

«  Ersk.  Pnv.  1,  6,  2.  "  Ersk.  Inst,  1,  6,  2. 
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for  a  time,  or  take  the  power  over  the  wife  from  the  husband,  and 
place  it  in  her  or  any  other;  or  the  right  of  provision  and 
protection  of  the  wife  from  her  husband,  and  so  of  all  the 
rest,  which  evidently  demonstrateth  that  it  is  not  a  human  but 
divine  contract."  ^ 

The  correct  idea  of  marriage,  according  to  Scotch  law,  was  never 
better  stated  than  in  the  following  language  of  a  learned  Scotch 
Judge : — 

"  Marriage  being  entirely  a  personal  consensual  contract,  it  may 
be  thought  that  the  lex  loci  must  be  resorted  to,  in  expounding 
every  question  that  rises  relative  to  it.  But,  it  will  be  observed, 
that  marriage  is  a  contract  sui  generis^  and  differing  in  some  respects 
from  all  other  contracts ;  so  that  the  rules  of  law,  which  are  appli- 
cable in  expounding  and  enforcing  other  contracts,  may  not  apply 
to  this.  The  contract  of  marriage  is  the  most  important  of  all 
human  transactions.  It  is  the  very  basis  of  the  whole  fabric  of 
civilized  society.  The  statiis  of  marriage  is  y^m  gentium,  and  the 
foundation  of  it,  like  that  of  all  other  contracts,  rests  on  the  consent 
of  parties ;  but  it  differs  from  other  contracts  in  this,  that  the 
rights,  obligations,  or  duties  arising  from  it,  are  not  left  entirely  to 
be  regulated  by  the  agreement  of  parties,  but  are,  to  a  certain 
extent,  matters  of  municipal  regulation,  over  which  the  parties 
have  no  control  by  any  declaration  of  their  will.  It  confers  the 
status  of  legitimacy  on  children  born  in  wedlock,  and  with  all  the 
consequential  rights,  duties,  and  privileges  thence  arising ;  it  gives 
rise  to  the  relations  of  consanguinity  and  affinity :  in  short,  it  per- 
vades the  whole  system  of  civil  society.  Unlike  other  contracts, 
it  cannot,  in  general,  amongst  civilized  nations,  be  dissolved  by 
mutual  consent ;  and  it  subsists  in  full  force,  even  although  one  of 
the  parties  should  be  for  ever  rendered  incapable,  as  in  the  case  of 
incurable  insanity,  or  the  like,  from  performing  his  part  of  the 
mutual  contract."  ^ 

The  mcujcim  that  Consent  makes  Marriage. — One  source  of  error 
as  to  the  legal  character  of  marriage  has  arisen  from  the  misappli- 
cation of  the  maxim  that  consent,  and  not  coitus,  makes  marriage. 
This  has  been  interpreted  to  mean,  that  consent,  in  whatecer  mode 
given,  makes  marriage.  It  is  a  trite  truth,  tersely  stated,  and  only 
imperfect  in  so  far  as  it  does  not  set  forth  the  particular  qualities 
of  the  consent.  Yet  it  was  suflBcient  for  the  purpose  for  which  the 
Koman  lawyers  framed  it,  which  was  to  negative  the  notion,  that 
the  institution  of  marriage  could  be  constituted  between  man  and 
woman,  by  that  which  was  common  to  them  with  the  lower  ani- 
mals,— by  coitus  or  copulatio.  It  was  therefore  stated  affirmatively, 
consenstis  facit  mairimmiium;  but,  more  emphatically,  in  the  nega- 
tive form  thus,  matrimonium  nort  facit  coitus,  sed  vohmtas  et  can- 
st'Tiims,  The  doctrine  merely  amounts  to  this,  that  consent  being 
given  to   marriage   as  the  law   directs,  timt   is   sufficient.     The 

^  Stair,  1,  4,  1.  «  Feig.  Div.  Cases,  397,'per  Lord  Robertson  {Primus). 
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matrimonial  consent  passing  between  the  parties  makes  a  marriage 
in  Scotland  and  England,  and  everywhere  else,  whatever  the  form^s 
and  ceremonies  necessary  to  constitute  a  marriage  may  be,  because 
it  must  be  understood  that  the  matrimonial  consent  is  consent  to 
marriage,  expressed  in  the  form  and  manner  that  the  law  requires. 
The  contract  is  constituted  by  consent  alone ;  but  it  must  be  the 
consent  to  marriage ;  and  the  law  determines  what  shall  import 
such  consent,  and  what  shall  be  sufficient  evidence  of  it,  or  rather 
what  shall  be  a  sufficient  expression  of  consent  to  bind  the 
parties. 

"  Neque  obstat**  says  Boehmer,  "  qiuyd  consensus  dicatur  facere 
TTuUrimonium  ;  et  qtiod  idem  injure  caTwnico  approbatum  sit ;  nam 
non  qu^emvis  consensum  facere  mMriTrumium,  vel  inde  constat,  quod 
clias  emtio  venditio  quoque  matrimonium  produceret ;  sed  Ule  d^m.um 
matrimoniumfadt,  qui  matrimonialis  est,  deductione  in  domum  vel 
alias  legitime  declaratus,  Atque  hie  omnino  in  mairimonio  presence 
desideratv/r  iUudque  constUuit,  licet  nondum  commixtio  corporum  in- 
tervenerit,**  ^  Sande,  in  like  manner,  "  Qu>od  hie  de  conscTistc  dicitur, 
non  de  quolibet,  sed  legitimo  consensu,  id  est,  tali,  qui  juri  congrriat, 
accipiendum  est'* * 


THE  HISTORY  OF  EOMAN  LAW  IN  SCOTLAND. 

By  M.  J.  G.  MACKAY,  Esq.,  Advocate. 

It  is  an  historical  problem  which  must  have  presented  itself  to  all 
Scotch  lawyers  who  have  studied  Scotch  law  with  an  eye  to  its 
history,  how  the  civil  law  of  ancient  Bome  was  first  introduced 
into  a  country  which  the  Eomans  never  subdued,  and  why  it  has 
happened  that,  even  in  the  present  day,  it  has  been  to  a  consider- 
able extent  retained,  forming  an  ordinary  part  of  the  education  of 
the  Scotch  lawyer,  while  it  has  been  despised  and  rejected  until  quite 
recently,  though  sometimes  secretly  borrowed  from,  by  the  lawyers 
and  judges  of  England.  This  question  has  an  interest  also  for 
those  who  are  not  lawyers.  For  the  law  existing  in  a  country 
always  forms  a  considerable  element  in  its  civilization,  and  this 
particular  system  of  law  has  contributed  more  than  any  single 
cause,  except  the  Christian  religion,  to  the  general  civilization  of 
the  great  European  commonwealth  of  nations,  of  which  Scotland 
is  one  of  the  members.  In  several  important  respects,  too,  the 
possession  of  a  knowledge  of  Koman  law  by  the  legal  profession 
in  Scotland  has  determined  the  peculiar  character  of  Scotch  as 
distinguished    from    English    jurisprudence    and    civilization,    a 

^  Boehmer,  Jus,  Ecclesias.  ProUsL  4,  I,  7,  and  4,  1,  21.  The  same  writer 
(Boehmer)  stiU  more,  emphatically  in  another  place  denonnces  the  perverse 
''abuse"  of  this  trite  maxim  of  the  marriage  law  of  all  conntries  (Boehmer,  4, 
1,  21). 

*  Com.  de  Reg.  Jur,  L.  80. 
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distinction  greater  than  the  almost  complete  identity  in  lan- 
guage and  manners  in  the  present  day  would  lead  us  to  expect. 
This  has  been  one  of  the  links  which  has  bound  Scotland 
more  closely  to  the  Continent  of  Europe.  It  has  enabled  the 
smaller  country  as  notliing  else  would  have  done  to  preserve 
its  jurisprudence,  with  few  alterations,  for  two  centuries  and 
a  half  after  the  union  of  the  Scotch  and  English  crowns.  It 
has  been  one  of  the  causes  which  has  made  that  jurisprudence  in 
several  points  more  advanced  than  that  of  England.  That  Scot- 
land has  never  known  the  divorce  between  law  and  equity,  the 
mistake  of  which  in  England  Parliament  has  only  the  year  before 
last  acknowledged,  and  is  more  ripe  for  the  introduction  of  a  Code, 
is  due  to  the  fact  that  our  ancestors  adopted  and  retained  the 
system  of  JiLstinian,  in  which  law  and  equity  had  been  united, 
and  expressed  in  the  Institutes,  Digest,  and  Code.  None  of  these 
are  perfect  specimens  of  the  best  form  according  to  modem  notions 
of  an  elementary  treatise  for  the  use  of  students  (which  is  the 
intention  of  the  Institutes),  a  collection  of  deqisions  or  dicta  of 
jurists  having  the  force  of  decisions,  for  the  use  of  practising 
lawyers  (which  is  the  character  of  the  Digest  or  Pandects),  or  of  a 
body  of  legislation  (which  is  the  character  of  the  Code).  But  take 
them  all  in  all,  the  Institutes  and  the  Digest  have  not  been  sur- 
passed by  any  efforts  in  the  same  direction  of  modern  nations. 
The  Code  must  indeed  yield,  through  the  want  of  a  lucid  arrangement, 
and  the  discursive  character  of  many  of  the  edicts  and  rescripts  of 
the  Emperors,  to  several  modern  codes,  in  particular  to  the  Handels- 
Gesetzbuch  and  the  Straf-Gesetzbuch  of  the  German  Empire  and 
the  Indian  Criminal  Code,  which  are  probably  the  best  attempts 
in  codification  which  have  yet  been  made. 

The  first  fact  which  it  is  necessary  to  keep  in  view  with  refer- 
ence to  the  introduction  of  Eoman  law  into  Scotland,  is  that  from 
the  leign  of  Malcolm  Canmore  to  the  War  of  Independence  the 
laws  and  legal  customs  of  Southern  Scotland,  apart  from  the  Celtic 
customs  which  retained  their  hold  in  the  Highlands,  differed  little 
from  the  laws  and  legal  customs  of  England.  The  chief  causes  of 
this  were:  (1)  A  population  almost  identical  in  origin,  half  Anglian, 
half  Danish,  settled  between  the  Tyne  and  the  Forth.  The  tem- 
porary conquests  on  either  side  and  the  indefinite  or  disputed  feudal 
relations  made  it  doubtful  for  long  whether  one  of  these  rivers, 
rather  than  the  Tweed,  might  not  be  the  boundary  between  the 
two  nations.  (2)  The  frequent  migration  between  South  and 
North  Britain,  and  intermarriages  of  the  royal  and  noble 
families  of  England  and  Scotland.  (3)  The  assimilating  influence 
of  the  Boman  clergy  and  of  the  feudal  organization ;  but,  above  all 
(4),  the  effect  of  the  close  proximity  to  Scotland  of  a  neighbouring 
nation  more  advanced  in  civilization. 

The  circumstance  that  these  causes  operated  during  the  reign  of 
the  Norman  monarchs  who  completed  the  Conqueror's  work  in  Eng- 
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land  explains  why  it  was  that  the  law  Scotland  received  was  Nor- 
man, and  therefore  ecclesiastical  and  feudal — not  like  the  Saxon  lawa 
(which,  though  they  have  many  traces  of  clerical  influence,  are  at 
bottom  customary  and  popular) — in  its  character,  although  the  people 
of  the  Southern  Lowlands  and  east  coast  spoke  an  Anglo-Saxon 
dialect,  and  its  kings  before  Baliol  and  Bruce  have  as  much  Saxon 
as  Norman  blood.  It  follows  from  this  that,  in  considering  the 
history  of  Eoman  law  in  Scotland,  it  is  necessary  to  study  the 
records  of  early  English  as  well  as  of  early  Scotch  law,  and  to  refer 
to  institutions,  laws  and  customs  south  as  well  as  north  of  the  Tweed. 
Though  the  Saxon  and  Norman  burghs  probably  retained  some 
traditions  derived  from  the  constitutions  and  laws  of  the  numerous 
colonice  and  munidpia  which  studded  Roman  Britain,  it  is  im- 
possible to  ascribe  any  extensive  durable  influence  to  this  source. 

It  is  interesting  indeed  to  know  that  the  sage  and  virtuous 
Papinian  prefect  of  the  Prsetorium  under  Alexander  Severus,  who- 
died  in  211,  administered  justice  at  York,  where  Paul  and  Ulpian 
may  have  been  his  pupils  in  jurisprudence,  and  that  Severus  him- 
self promulgated  from  the  same  city  the  first  title  of  the  Code  De 
Eei  Vindicatione ;  but  the  interest  of  such  facts  is  antiquarian,  not 
historical. 

The  Saxon,  Danish,  and  Norman  conquerors  obliterated  all  dis- 
tinct traces  of  the  Roman  law  in  Britain.     The  tract  attributed  to 
Saint  Aldhelm   on  the   Roman  law  is  now  placed  by  the  best 
authorities  after  the  Norman  conquest.     The  notices  of  it  by  Alcuin 
show  that  Roman  law  was  still  studied  in  York  in  the  beginning  of  the 
ninth  century,  but  little  more,  and  the  research  of  Savigny  has  found 
only  a  single  reference  to  it  in  our  English  early  laws,  in  the  reign 
of  Henry  I.,  borrowed  from  the  Breviaiy  of  Alaric.    Its  revival  was 
due  to  the  ecclesiastics  of  the  Roman  Church,  and  in  particular  to 
the  powerful  influence  in  the  beginning  of  the  twelfth  century  of 
two  Archbishops  of  Canterbury,  Theobald  of  Tarsus  and  Thomas  k 
Becket.     Theobald  twice  visited  Rome;  first  in  1139  to  receive  the 
archiepiscopal  pallium,  and  four  years  later  to  carry  on  his  suit 
against  Henry,  Bishop  of  Winchester,  for  the  legateship  in  England 
before  Pope  Coelestine  11.     Becket  on  one  of  these  occasions  went 
in  his  suite,  and  learnt  at  the  schools  of  Auxerre  and  of  Bologna — 
where  Gratian,  the  compiler  of  the  Decretum  Gh^atiani,  the  earliest 
of  the  books  of  the  Corpus  Juris  Canonici,  was  then  lecturing — those 
doctrines  of  the  canon  law  which  gave  a  colour  of  legality  to  the 
extensive  claims  of  ecclesiastical  jurisdiction  for  which  he  after- 
wards struggled  and  died.     The  fame  of  the  University  of  Bologna 
as  a  school  of  law  had  rapidly  spread  throughout  Europe  since 
Irnerius,  thirty  years  before,  had  founded  there  the  school  of  the 
Glossatores,  or   Commentators  on  the   civil  law  of  Rome.      The 
books  of  Justinian  were  not,  it  is  true,  as  was  at  one  time  supposed, 
rediscovered  at  Amalphi  in  the  twelfth  century,  for  the  knowledge 
of  them  had  never  been  entirely  lost ;  but  their  study  was  pursued 
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with  new  zeal  and  superior  criticism.  There  was  a  revival  op 
renaissance  in  this  branch  of  learning,  just  as  there  was  in  classical 
literature  and  the  fine  arts  at  a  somewhat  later  period.  The  pure 
ore  of  Roman  jurisprudence,  which  in  a  debased  form  had  found 
its  way  into  the  barbarian  codes — the  Breviarum  of  the  Visigothio 
Alaric,  the  Lex  liomana  of  the  Bur^ijundians,  and  derived  their 
Boman  law,  not  from  the  Code  of  Justinian,  but  from  that  of 
Theodosius — was  now  adapted  for  the  use  of  mediaeval  Europe  by  a 
succession  of  labourers,  who.  in  their  own  province  have,  in  the 
opinion  of  the  best  judges,  never  been  surpassed.  It  is  a  striking 
testimony  to  the  sterling  value  of  that  system,  that  some  of  the 
best  juristic  intellects  of  the  European  nations,  first  the  It&lians, 
then  the  French,  after  them  the  Dutch,  and  last  of  all  the  German 
civilians,  have  been  employed  during  seven  centuries  in  its  inter- 
pretation, and  have  not  yet  exhausted  all  its  treasures.  One  at 
least  of  these,  the  classic  diction  and  admirable  clearness  of  its 
style,  they  have  not  succeeded  in  translating  into  any  modem 
languaga  The  peculiar  direction  which  the  Italian  school  followed 
was  that  which  naturally  came  first  in  order.  It  was  the  ascer- 
tainment and  interpretation  of  the  text.  Tliis  process  of  revision 
was  deemed  so  important  that  it  became  a  maxim  in  the  Courts, 
Quicquid  non  agnoscit  glossa  non  agnoscit  curia.  It  was  through 
the  form  it  assumed  in  the  writings  of  these  Glossatores,  quite 
as  much  as  from  the  books  of  Justinian,  that  the  Soman  law 
was  known  in  the  Middle  Ages.  It  is  the  Theodosian  Code, 
or  the  Summa  of  Azo,  or  books  of  a  similar  class,  and  not  the 
Institutes  or  the  Digest,  which  are  most  frequently  found  amongst 
the  early  MS.  in  the  monastic  libraries  of  Britain. 

One  result  of  the  visits  of  Theobald  and  Becket  to  Italy  was  the 
invitation  of  one  of  the  Glossatores,  Vacarius,  to  Britain,  and  the 
foundation  of  a  school  or  lectureship  for  the  study  of  the  Roman 
law  at  the  University  of  Oxford.^  There,  prior  to  1149  and  down 
to  1170,  Vacarius  taught  that  law  to  a  crowd  of  hearers,  both 
rich  and  poor.  For  the  sake  of  the  latter  he  compiled  a  treatise 
in  nine  books,  entitled  Liber  ex  universo  enucleato  jure  exceptus 
et  pauperibus  prccsertim  destinatus.  It  consisted  of  excerpts  from 
the  Digest  and  the  Code,  and  was  suflBcient,  according  to  one 
Chronicler,  to  decide  aU  legal  disputes  which  are  wont  to  be 
raised  in  the  schools,  provided  it  was  perfectly  known.  Several 
MSS.  of  this  work  have  been  found  in  Continental  libraries,  but, 
singularly  enough,  none  have  been  preserved  in  Britain.  The 
scholars  of  Vacarius  are  said  to  have  gone  under  the  name  of 
Pauperistae,  possibly  a  nickname  given  them  by  the  richer  students 
of  arts  and  theology,  for  law  had  not  yet  become  the  avenue  to  the 
best  paid  offices  and  the  most  lucrative  of  all  professions.  Amongst 
these  poor  students  it  would  not  be  a  rash  conjecture  that  some  of 

^  There  is  an  admirable  monograph  on  Yacarius,  Magister  Vacarita  Primus 
Juris  Romani  in  AnglicB  Pto/esstxre  Juris  Homani  in  Bononienais  Scholar  initiis 
fortunam  illusirans,  by  C.  F.  Wenck,  Leipsic,  1820. 
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our  countrymen  were  numbered ;  for  though  Balliol  College  was 
not  founded  for  another  century,  the  eager  desire  for  knowledge 
already  led  the  Scot  abroad,  and  amongst  other  places  to  Oxford,^ 
to  seek  the  higher  learning  which  for  three  centuries  later  he  could 
not  find  at  home. 

The  jealousy  of  the  Boman  law  which  ultimately  resulted  in  its 
exclusion  early  manifested  itseK  in  England.  King  Stephen 
silenced  Vacarius,  and  prohibited  the  retention  by  any  one  of  the 
books  of  Eoman  law ;  but  this  ban  did  not  long  prevail,  and  probably 
was  removed  by  Stephen  himself.  "By  God's  aid,"  says  a  later 
cultivator  of  Eoman  jurisprudence  in  England,  John  of  Salisbury, 
writing  in  the  latter  half  of  the  twelfth  century,  "  the  virtue  of  that 
law  gi-ew  stronger  the  more  impiety  strove  to  weaken  it"  Still  its 
opponents,  amongst  whom  were  included  not  merely  the  supporters 
of  the  old  Saxon  customs  and  Norman  feudal  law,  but  the  students 
of  arts,  philosophy  and  theology,  continued  to  inveigh  against  it. 
Giraldus  Cambrensis,  in  the  reign  of  Henry  II.,  reports  that  an 
orator  in  the  public  assembly  of  the  University  of  Oxford  com- 
plained that  the  Imperial  laws — by  which  name  Eoman  law  was 
known,  from  the  Emperors  having  sanctioned  it — choked  the  rest  of 
the  sciences.  Another  writer  of  the  same  period  asserts  that 
Aristotle  and  Plato  were  forgotten  for  Titius  and  Seius.  Ailred, 
Abbot  of  Eivaux,  the  narrator  of  the  battle  of  the  Standard,  reckons 
the'Monachus  Causidicus  as  one  of -the  abuses  of  the  cloister. 
Eoger  Bacon  denounces  the  secular  clergy  who  neglected  theology 
to  study  Eoman  law. 

Nor  was  this  opposition  confined  to  invective.  The  writers  of 
the  middle  ages  swayed  the  politicians  no  less  than  those  of 
the  nineteenth  century.  Especially  vigorous  efforts  were  made 
in  the  direction  of  restraining  the  ecclesiastical  jurisdiction  and 
the  introduction  of  the  canon  law,  which  was  in  large  measure 
derived  from  the  civil  law.  It  may  indeed  be  regarded  as  the 
civil  law  modified  by  Christian  equity,  and  the  privileges  arrogated 
by,  and  not  without  resistance  and  limitation  allowed  to,  the  Church. 

The  Constitutions  of  Clarendon,  in  1164,  to  which  Becket  swore 
but  refused  to  seal,  though  not  fully  enforced  till  later,  remained  on 
the  Statute  Book  a  standing  memorial  of  clerical  pretensions,  and  the 
firm  resistance  of  Henry  II.  "  In  three  respects,"  observes  HaUam, 
"  they  limited  the  jurisdiction  assumed  by  the  Church,  asserting 
for  the  Kings  judges. the  cognizance  of  contracts  even  when  con- 
firmed by  oaths — of  questions  as  to  rights  of  advowson,  and  also  of 
offences  committed  by  clerks."  They  also  forbade  ecclesiastics  to 
go  out  of  the  kingdom  without  the  royal  license — a  pi*ovision 
intended  to  prevent  the  prosecution  of  suits  and  the  solicitations 
of  benefices  at  Eome. 

In  the  reign  of  Henry  III.,  the  English  barons  at  the  Parlia- 

1  There  are  many  passports  for  Scotch  students  at  this  period  passing  to  England 
to  he  found  in  Bymer's  FoxUra, 
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ment  of   Merton  rejected  the  canon  law  legitimation  by  subse- 
4juent   marriage  with  the  memorable  words,   "  Nolumus    mutari 
leges   Angliae."      So,,  when    Innocent   III.    excommunicated  the 
barons    who  had  extorted  Magna  Charta  from  King  John,  the 
reply  was,  "  Non  pertinet  ad  Papam  ordinatio  rerum  laicaruin." 
This  peremptory  mode  of  reasoning  still  retains  its  force  in  the 
minds  of  their  successors.      Change,   and  especially  change  in 
law,    has   always   been    distasteful    to    a   large    portion  of  the 
English    nation.      The  least    suspicion  of   foreign    interference, 
especially  of  ecclesiastical  influence,  down  to  the  present  day,  is 
almost  certain  to  procure  the  rejection  of  any  legislative  measure. 
The  same  policy  in  restraint   of'  ecclesiastical  jurisdiction    was 
carried  on  in  the  reign  of  Edward  I.  and  his  successors.     The 
Statute  Circumspidte  Agaiis,  under  the  appearance  of  defining  it, 
limited  that   jurisdiction   to  causes  properly  spiritual,  or  so  re- 
garded in  that  age — as  the  penance  for  adultery  and  fornication  ;  or 
to  the  spiritual  aspect  of  causes  whose  civil  nature  was  already 
declaring  itself — as  in  the  case  of  defamation,  suits  for  which  were 
to  be  heard  by  the  Courts  Christian,  as  they  were  significantly  styled, 
where  damages  were  not  demanded,  and  they  were  pursued  only 
ad  correcticmem  pecccUi.     By  the  Writ  of  Prohibition  ^  a  powerful 
instrument  was  put  into  the  hands  of  the  royal  lay  judges,  predis- 
posed against  the  ecclesiastical  courts,  and  anxious  to  foster  the 
new  jurisprudence  of   the  common  law,  the  fruit  of  their  own 
labours. 

Edward  L,  however,  did  not  despise  the  assistance  of  those 
learned  in  the  civil  law,  a  system  which  has  always  adapted  itself 
with  facility  to  imperial  despotism.  He  brought  from  Bologna 
Francis,  son  of  the  greater  Accursius,  the  last  of  the  Glossatores, 
and  employed  him  in  suits,  embassies,  and  the  framing  of  those 
laws  which  have  gained  him  the  name  of  the  English  Justinian.  A 
German  writer  has  even  proposed  to  caU  this  epoch  the  Eomau 
period  of  English  jurisprudence.  In  return  for  his  services 
Edward  gave  Accursius  a  hall  in  Oxford,  without  doubt  for  the 
purpose  of  teaching  the  Koman  law  there,  though  no  traces  of  his . 
instructions  have  been  found,  and  he  seems  to  have  returned  to 
Bologna  in  1280.  Perhaps  William  de  Kilrenny,  the  Juris  Civilis 
Professor,  who  attended  the  Confeitence  of  Norham,  where  tlie 
great  suit  for  the  succession  to  the  Crown  of  Scotland  was  decidevi 
in  favour  of  Baliol,  may  have  been  his  pupil  aud  successor. 

But  though  Edward  employed  civilians,  their  law  was  kept  in 
subordination  to  that  of  England,  and  one  of  the  decisions  at  Nor- 
ham  was,  that  the  question  of  succession  there  ac;it{\tod  should  be 
decided  per  leges  et  consuetudines  Reyni  Anglicc,  and  not  per  leges 
Imperiales. 

Another  step  was  taken  in  the  direction  of  banishing  the  civil 

^  See  a  similar  prohibition  in  Scotch  Acts  of  Parliament,  A.  P.  6,  p.  Ii2i, 
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law  from  England  by  Edward  IL,  who  enacted  that  the  Imperial 
notaries  should  have  no  authority  in  England.  In  spite  of  all  this 
opposition  the  civil  and  canon  laws  continued  to  be  frequently 
cited  in  all  the  English  courts  till  the  reign  of  Edward  III.,  when  the 
vigorous  growth  of  the  common  law,  founded  on  ancient  customs 
and  native  precedents  collected  in  the  Year  Books,  and  the  rise  of  a 
powerful  profession  of  lay  lawyers,  called  barristers  and  Serjeants  in 
contrast  to  the  advocates  who  practised  in  the  ecclesiastical  courts, 
drove  it  from  Westminster  Hall,  though  it  still  kept  its  ground  in 
the  ecclesiastical  courts,  and  in  a  few  other  special  tribunals  of 
comparative  insignificance;  and  what  was  of  more  importance, 
formed  the  training  of  the  clerical  chancellors  who  laid  the  founda- 
tion and  established  the  earliest  form  of  the  equity  jurisdiction  of 
the  Court  of  Chancery. 

The  writings  of  the  earliest  English  common  lawyers — Glanville, 
the  Justiciar  of  Henry  II.,  and  known  in  Scotch  history  as  the  captor 
of  William  the  Lion;  Bracton,  a  judge  under  Henry  III.;  andBritton, 
a  clerk  in  the  service  of  Edward  I. — contain  much  that  is  taken 
from  the  Eoman  law.  Bracton  is  even  said  to  have  been  Professor 
of  the  civil  law  at  Oxford,  and  Britton  a  Doctor  tUriusque  Juris, 
but  these  facts  are  not  clearly  ascertained.  For  Scotland  the  work 
of  Glanville,  entitled  Tractattts  de  legibus  et  corisuetvdinihus  regni 
Anglice,  as  the  foundation  of  the  Begiam  Majestaterriy  has  most 
importance.  Its  date  is  between  1180-89.  The  greater  part  of 
this  treatise  relates  to  the  feudal  law,  and  the  law  of  procedure  in 
the  Curia  Regis  and  the  Court  of  the  Sheriff, — both  of  which,  being 
of  Norman  origin,  do  not  show  many  traces  of  the  civil  law. 

But  the  preface  is  copied  in  both  treatises,  with  slight  verbal 
modifications,  from  that  of  the  Institutes  of  Justinian.  The  chapter 
De  Dehitis  Laicorum  is  expressed  in  the  language  of  the  Eoman 
law,  and  so  also  is  some  of  the  terminology  of  the  chapters  relating 
to  crimes,  but  the  matter  of  this  portion  presents  slight  resemblance 
to  the  Imperial  jurispudence,  for  it  is  taken  from  the  practice  of  the 
English  courts,  and  the  civil  law  is  used  only  to  elucidate  the  muni- 
cipal customs.  In  other  places  Glanville  points  out  the  distinction 
between  them,  as  in  the  rejection  of  legitimation  by  subsequent 
marriage,  and  the  application  of  the  term  dos  (dowry)  to  the  wife's 
jointure  or  settlement  from  the  husband  instead  of  to  the  portion 
her  father  or  other  relative  bestowed. 

Fully  three-fourths  of  the  Begiam  Majestatem,  the  earliest 
collection  of  the  customary  law  of  Scotland  in  a  written  form^ 
is  identical  with  Glanville's  treatise.  In  the  portions  which 
deviate  from  each  other  in  the  two  treatises,  the  deviation 
is  sometimes  due  to  the  English  and  Scotch  authors  stating 
respectively  some  specialty  of  the  local  feudal  law  of  their  own 
country;  but  another  marked  cause  of  deviation  is  the  inser- 
tion in  the  Begiam  of  large  excerpts  from  the  Eoman  law  wliich 
are  not  in  Glanville.    Thus  the  doctrine  of  pacts  and  promises,  the 
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rules  as  to  arbitration  and  compromise,  the  prohibition  of  dona- 
tion between  husband  and  wife,  ne  mtUiw  amore  se  spolient  (fipom  ' 
which  however  a  donation  equivalent  to  the  dos  is  permitted),  are 
directly  taken  from  the  Roman  canon  law.  We  find  here  the 
origin  of  one  of  the  most  striking  differences  between  the  English 
and  Scotch  law  of  the  present  day ;  for  while  the  English  has 
followed  the  rule  of  the  civil  law,  ex  nvdo  pacto  non  oritur  actio, 
and  denies  an  action  on  a  promise  unless  there  has  been  a  con- 
sideration, the  Scotch  has  accepted  the  maxims  of  the  canonist, 
Chime  factum  quod  non  vertitur  in  animce  detrimentum,  censemus 
observandum,  and  Omne  verbv/m  de  orefideli  cadit  in  dehitum. 

This  is  not  the  only  sign  which  conclusively  proves  the  clerical 
origin  of  the  compilation  of  the  Regiam  Majestatem,  While  the 
author  of  that  work,  when  asserting  the  glory  of  the  King  under 
whom  he  writes,  and  who  is  called  in  the  MS.  David,  admits  that 
he  has  only  two  superiors,  God  and  the  Sacro-sanda  ecdesia  Bomana, 
no  such  admission  is  made  by  the  English  Justiciar.  Bracton, 
on  the  contrary,  says  of  the  English  King,  "  Bex  habet  superiorem 
Dmin,  Item  Legem  per  quam  f actus  est  rex.  Item  Curiam  Svum^ 
— golden  words,  which  the  British  Constitution  has  received  from 
these  feudal  lawyers  as  one  of  the  first  principles  on  which  it  rests. 
Who  the  Scotch  monarch  really  was  has  not  been  ascertained. 
David  I.  it  cannot  have  been,  for  the  verbatim  copy  of  the  feudal 
portion  of  the  treatise  from  that  of  Glanville,  who  did  not  write 
till  after  his  death,  renders  that  impossible.  David  JI.  it  may 
have  been,  but  it  is  more  probable  that  the  insertion  of  the  name 
David  was  the  device  of  a  copyist,  to  give  the  Scotch  work  the 
appearance  of  superior  antiquity.  In  the  opinion  of  the  best 
judges  its  contents  show  that  it  is  at  least  two  centuries  later  than 
the  epoch  of  David  I. 

The  larger  element  of  Boman  civil  and  canon  law  in  the 
Begiam  suggests  the  true  explanation  of  the  retention  of  these 
laws  in  Scotland  after  their  rejection  in  England. 

During  the  period  immediately  preceding  the  war  of  independ- 
ence, and  from  that  date  down  to  the  eve  of  the  Beformationy 
there  was  no  jealousy  felt  in  Scotland  towards  papal  and  clerical 
pretensions.  The  enemies  of  their  enemies  were  the  natural  allies 
of  the  less  powerful  nation. 

The  Popes  were  looked  upon  as  the  protectors,  and  the  Scotch 
biahops  as  the  champions  of  Scotland,  against  the  pretensions  of 
the  Plantagenet,  as  they  were  against  the  later  invasions  of  the 
Tudor  kings.  Hence,  whatever  Boman  law  found  its  way  into 
Scotland  was  looked  on  with  respect,  not  with  suspicion. 

Other  causes  favoured  the  same  result. 

Except  in  matters  connected  with  the  feudal  relations  (no  doubt  a 
large  exception  for  the  feudal  law  tried  to  draw  all  legal  institutions 
into  its  capacious  net),no  sufficient  body  of  customs  to  form  a  common 
law  existed  in  Scotland.  Such  as  did  exist,  as  in  Lothian  and  the 
burghs,  extended  over  too  small  an  extent  in  comparison  with  the 
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whole  of  Scotland  to  form  at  first  more  than  local  cnstoms,, 
though  some  part  of  these, — readily  adapting  themselves  to 
the  rules  of  the  civil  law,  from  which  perhaps  they  were 
derived,  as  in  the  departments  which  deal  with  the  personal  re- 
lations, rights  in  moveable  property  and  contracts — were  carried 
over  into  the  proper  national  common  law.  No  body  of  precedents 
was  formed,  as  in  England,  by  the  decisions  of  the  King's  Court. 
For  the  Court  in  Scotland  continued  ambulatory,  its  members 
frequently  changing,  till  the  institution  of  the  Session  of  James  L 
in  1427, — insteaii  of  being  fixed,  as  that  of  England  was,  at  West- 
minster, in  the  reign  of  John,  by  the  famous  clause  of  Magna  Charta, 
which  declared  that  Common  Pleas  were  not  to  follow  the  person 
of  the  Crown,  but  were  to  be  fixed  in  some  certain  place.  In 
consequence  of  this  no  special  legal  profession  sprung  up  in  Scot- 
land as  in  England.  The  clergy  and  their  dependants,  the  notaries, 
continued  the  only  trained  lawyers  for  several  centuries,  and 
naturally  favoured  the  clerical  courts  and  the  law  known  to  them. 
In  such  circumstances  nothing  was  more  natural  than  the  willing 
acceptance  in  Scotland  of  the  ready-made  system  of  Roman  juris- 
prudence, which  now  consisted,  not  of  the  civil  law  alone,  but  of  the 
civil  law  and  the  canon  combined  and  interpreted  by  clerical  lawyers. 

{To  he  continuddJ) 
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Bentham  has  a  quaint  saying,  "  Trade  is  the  child  of  capital.  In 
proportion  to  the  quantity  of  capital  a  country  has  at  its  disposal 
will,  in  every  country,  be  the  quantity  of  its  trade."  This  may  be 
true  to  some  extent.  But  another  factor  has  come  into  the 
argument — Labour  is  the  parent  of  capital.  So  arises  the  conflict 
between  the  employer  and  employed.  Instead  of  knowing  their 
interests  as  identical,  they  appear  in  modern  times  to  be  in  direct 
opposition.  Hence  the  strike  on  the  one  hand  and  the  lock-out 
on  the  other ;  and  "  Work  and  wages  "  form  an  interesting  title  in 
our  daily  papers. 

Amidst  the  many  changes  in  law  none  has  more  rapidly 
and  with  greater  strides  advanced  in  recent  years  than  that 
regulating  the  contract  of  master  and  servant.  The  Eomans  had 
their  servi,  or  slaves,  and  their  adscripti,  appropriated  to  particular 
farms.  Our  ancient  nativi,  or  bondmen,  were  somewhat  similar 
to  the  Eoman  adscripti,  astricted  to  collieries  and  salt-works. 
Beyond  these  classes,  vagrants  and  sturdy  beggars  could  be  com- 
pelled to  render  service  to  special  masters  (1663,  c.  16),  or  be  set 
to  labour  in  workhouses  (1672,  c.  18).  Generally,  if  labourers 
refused  to  work  at  wages  fixed  by  justices  of  the  peace,  they  might 
be  compelled  by  imprisonment     Our  adscripti  were  not  set  free 
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until  the  15  Geo.  III.  c.  28,  and  more  effectually  by  39  Geo.  III. 
c.  56.  The  compulsation  to  work  under  a  tariff  fixed  by  the 
justices  was  not  removed  until  the  53  Geo.  III.  c.  40.  Even 
masters  having  voluntary  servants  had  power  of  correction,  "  life 
and  torture  excepted,"  1672,  c.  18,  Erskine,  Imtit.  i.  7,  61. 

Similar  legislation  found  place  in  England.  Blackstone  stated 
in  his  times  what  still  seems  the  rule  of  legislation  in  this  depart- 
ment :  "  The  Legislature  has  much  vacillated  in  regard  to  labourers. 
At  one  time  it  should  seem  that  between  them  and  their  employeis 
there  could  be  no  general  rule  applicable  to  treating  them  save 
mere  selfish  power ;  at  another  time  the  Legislature  appeared  to 
reflect  that  if  authority  were  exerted  at  all  on  their  behalf  it 
should  be  conservative,  benign,  and  conciliatoiy "  (vol.  i.  p.  427, 
note  13). 

There  has  ever  been  a  difficulty  in  our  law  as  to  specific 
performance  of  the  contract  of  service  on  the  part  of  the  servant. 
It  has  always  been  doubted  whether  a  decree  of  implement  could 
be  enforced  by  summary  warrant  of  imprisonment.  In  the  case 
of  Clark,  in  1799  (Mor.  9186),  the  compulsitor  of  imprisonment  to 
compel  specific  performance  of  the  contract  by  the  servant  was 
first  recognized.  Since  then  numerous  cases  in  the  same  direction^ 
with  more  or  less  unanimity,  have  occurred.  In  the  case  Eaebum 
v.  Iteid,  4  June  1824  (3  S.  69),  it  was  held  that  such  a  decree  was 
not  a  civil  but  a  criminal  remedy,  appertaining  to  the  police  of  the 
country.  This  decision  was  confirmed  next  year  in  GcTitle  v. 
M'Ldlan,  9th  July  1825  (4  S.  165).  Dr.  Eraser  well  states  the 
principle  and  policy  of  this  view  of  the  servant's  contract  from 
that  of  the  master.  He  observes,  "  That  the  justice  and  necessity 
of  such  a  remedy  is  founded  upon  the  different  relative  situations 
ot  the  parties ;  on  the  enormous  loss  likely  to  be  sustained  by  the 
master  on  the  one  hand,  and  the  inability  of  the  servant  to 
make  pecuniary  reparation  on  the  other"  (Dr.  Eraser's  Law  of 
Master  atid  Servant,  2nd  edition,  p.  40).  Mr.  Tait.  in  like  manner, 
stat^  the  practice  "  as  a  matt-er  of  police  and  of  ancient  usage " 
(p  259).  To  the  same  effect  Mr.  Davis,  in  his  Treatise  on  the 
Master  and  Servant  Act  (1867),  observes :  "  There  is  a  breach  of 
contract,  but  there  is  something  more,  when  a  workman  wilfully 
leaves  his  work  unfinished — there  is  something  of  a  puhlic  wrongy 
considering,  how  many  persons,  often  fellow  workmen  in  the  same 
class  of  life,  suffer  from  the  sudden  neglect  of  work  "  (p.  6).  In 
some  cases  damages  might  recompense  a  master  for  the  breach  of 
a  contract  by  his  servant,  but  the  latter  is  seldom  in  a  condition 
to  pay  damages,  and  therefore,  in  the  absence  of  any  other  remedy,  he 
niight  set  his  employer  at  defiance.  Has  not  the  master  a  just  right 
to  say,  "  Satisfy  me  either  in  damages  or  by  performance  of  your 
engagement.  The  former  you  cannot  do,  therefore  the  latter  you 
niust  do,  even  on  the  pain  of  imprisonment  for  refusal "  ?  (p.  7). 

Whatever  doubt  there  might  be  as  to  the  competency  at  common 
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law  of  a  summary  warrant  of  imprisonment  to  enforce  return,  or 
caution  to  return,  it  was  found  wholly  inoperative  as  a  remedy  to 
compel  specific  implement.  The  difficulties  will  be  found  well 
stated  in  Baird's  Law  of  Master  and  Servant,  and  from  which  we 
make  the  following  extract,  as  fully  showing  the  difticulties  of  any 
remedy  at  common  law : — 

"  In  the  first  place,  it  has  been  repeatedly  held  that  a  summary  warrant  of  im- 

Srisoiimunt  is  incompetent  to  enforce  any  civil  contract.  Murray  v.  Bissett,  15th 
lay  1810  ;  Smith  v.  Likely ,  12th  Feb.  1812.  And  that,  even  though  invohdng 
a  case  of  fraud,  Morrison,  16th  May  1835  ;  M' Allan,  19th  May  1837.  Now, 
unquestionably,  the  contract  of  service,  in  its  constitution  and  its  objects,  is 
purely  a  civil  contract.  The  Court,  however,  have  been  long  inclined  to  hold 
that,  as  a  matter  of  public  police,  the  magistrate  may  interfere  in  a  more  summary 
way  than  would  be  permitted  in  ordinary  civil  actions,  and  even  to  enforce,  to 
a  certiiin  extent,  return  to  the  service  by  a  summary  warrant  of  imprisonment. 
But  tlie  difficulties  attending  this  form  of  proceeding  are  so  numerous  and  j^o 
formidable  that  it  is  found,  in  nine  cases  out  of  ten,  to  be  of  no  avail  whatever. 
It  appears  sanctioned  by  precedent  that  the-  apprentice  or  servant  may  be 
apprehended,  and  brought  before  a  magistrate  and  examined.  Now,  suppose 
that  the  servant  admits  both  the  engagement  and  the  desertion,  attempts  no 
justification  of  his  conduct,  nor  offers  to  return  to  his  service,  but  the  master 
(as  is  frequently  the  case)  refuses  to  take  him  back  unless  he  finds  caution  to 
fulfil  his  engagement,  it  is  clear  that  the  magistrate  caiinot  compel  such  caution, 
for  it  woidd  be  making  a  new  contract  for  the  parties.  The  master  either  gets 
caution  at  the  outset  of  his  contract,  or  if  he  did  not  stipulate  for  it  the  fault 
is  Ilia  own ;  and  he  cannot  supply  hia  omission  by  calHng  in  the  aid  of  the 
magistrate,  not  to  compel  the  fulfilment  of  an  existing,  but,  in  point  of  fact, 
to  make  a  new  contract.  This  point  appears  decided  in  Stewart,  2l8t  May 
1833 ;  Munro,  7th  May  1837 ;  Wright,  28th  June  1827.  Suppose  the 
apprentice  or  servant  denies  the  desertion  or  alleges  dismissal,  or  admits  deser- 
tion, but  states  facts  in  justification,  then  the  process  must  go  on  in  the  regular 
form  with  a  closed  record.  In  such  cases,  if  the  servant  be  engaged  for  the 
ordinary  period,  it  will  often  happen  before  the  decision  can  be  got  that  the 
term  of  engagement  is  expired  and  the  contract  no  longer  admits  of  enforce- 
ment. The  case  then  resolves  into  a  question  of  expenses,  often  very  eerioua 
in  amount,  and,  if  given  against  the  servant,  generally  irrecoverable. 

''  Again,  take  the  case  that  the  apprentice  or  servant  admits  the  complaint,  or 
that  it  is  found  proved  against  him,  before  the  term  of  engagement  is  expired, 
but  he  refuses  to  return  to  his  service,  it  appears  competent,  under  the 
authorities  of  Ba>ebum  v.  Reid,  4th  June  1824,  and  Gentle,  9th  July  1825,  to 
grant  warrant  to  commit  him  to  jail  until  he  find  caution,  not  to  fulfil  the 
terms  of  his  engagement,  but  to  return  to  his  service.  But  what  if  he  cannot 
find  such  caution  ?  The  decree  is  not  one  purely  ad  factum  prcestandum.  It 
is  not  similar  to  those  to  compel  subscription  of  a  deed,  or  delivery  of  jmpers 
within  the  defender's  power.  In  such  cases  the  party  has  not  the  sympathy 
either  of  law  or  justice.  To  find  caution  is  just  as  difficult,  and  often  more  so, 
than  to  pay  a  debt  The  servant  may  be  friendless,  or,  if  he  has  friends, 
they  behove  to  belong  to  his  own  class  of  society,  and  hence  will  not  be 
received  by  the  Clerk  of  Court,  who  is  responsible  for  their  sufficiency.  How 
long  is  he  then  to  remain  in  jail  ?  During  the  period  of  his  natural  life  ? 
Sucn,  indeed,  is  the  effect  of  the  warrant,  but  some  say  only  until  the  expiiy 
of  the  term  of  his  engagement.  On  what  principle  can  such  a  construction  lie 
admitted  ?  There  is  no  limitiition  in  the  warrant  Can  the  jailer  review  and 
limit  the  warrant  ]  The  magistrate  iBfmictus  officio,  and  therefore  cannot  touch 
it  (Eddinyton  &  Sons  v.  Asliley,  4th  Dec.  1829).  Then  again,  what  relief  has 
the  master  got  ?  He  has  not  got  his  service.  No  doubt  he  may  have  got  the 
•ficrvant  jnini&hed,  but  at  same  time  got  punished  himself  in  being  obliged  to 
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yuy  a  heavy  aum  in  name  of  law  expenses  and  aliment.  But  how  can  punish- 
ment  be  thus  obtained  under  a  civil  form  of  action,  or  how  can  punishment 
compensate  for  a  civil  obligation  any  more  than  imprisonment  can  cancel  a 
debt?  Suppose  imprisonment  undergone  and  the  person  liberated  at  the 
issue  of  the  term  of  engagement,  can  the  master  sue  for  damages  for  breach  of 
contract?  and  can  the  servant  plead  that  his  engagement  was  fulfilled  by 
reason  of  the  endurance  of  the  penalty  of  violation  'i 

"  But,  suppose  that  the  apprentice  or  the  servant  finds  caution  to  the  satisfac- 
tion of  the  most  fastidious  official  to  return  to  his  service.  What  may  be 
implement  of  this  judicial  engagement  1  He  returns  to  his  work,  lays  down 
a  plank  of  wood  upon  his  bench,  and  he  lifts  up  his  hat  and  walks  away. 
This  may  not  be  a  oonafide  return  ;  but  then  where  is  the  line  which  separates 
the  province  of  good  ana  bad  faith  ?  Will  an  hour,  a  day,  a  week,  or  a  month 
^tisfy  the  bond,  and  resolve  into  a  new  desertion  ?  and  now  often  is  the  farce 
to  be  repeated,  of  desertion — caution — return  and  desertion?  But  the 
anomalies  of  tlus  procedure  are  not  yet  done.  If  public  police  demands 
extraoidinary  powers  to  enforce  such  contract,  on  what  principle  of  law 
or  justice  is  the  enforcement  all  on  one  side?  If  the  servant,  deserting 
without  cause,  is  to  be  sent  to  jail  until  he  finds  caution  to  return  to 
his  service  ;  then  if  the  master  dismisses  without  cause,  why  is  he  not 
sent  to  jail  until  he  finds  caution  to  fulfil  his  part  of  the  engagement  by 
taking  tne  servant  back  ?  It  is  a  common-law  rule  that  all  contracts  are  either 
binding  on  both  parties  or  on  either ;  and  though  the  onmipotence  of  statute 
may  step  in  to  vary  that  rule,  yet  equal-handed  justice  eives  eoual  remedy  to 
all  parties  equally  bound.  But,  if  the  contract  of  service  be,  of  all  the  contracts 
in  the  circle,  permitted  to  have  specific  enforcement  from  which  no  amount  of 
reparation  or  damage  can  purchase  exemption,  see  into  what  consequences  we 
are  led.  The  boots  of  an  inn  expites  the  fancy  of  some  octogenarian  frequenter 
of  his  master's  bar,  who  capriciously  bequeaths  him  his  immense  fortune.  The 
miexpected  death  of  many  intervening  aspirants  raises  a  labouring  mechanic 
to  a  peerage  ;  a  lucky  ticket  in  a  lottery  brmgs  a  collier  &om  underground  and 
enables  hun  to  acquire  the  estate  on  which  the  mine  is  situated.  In  all  these 
cases,  is  the  master  entitled  to  keep  the  ennobled  servant  at  the  grindstone 
iintil  the  expiry  of  the  engagement  f  or  have  him  turned  into  jail  unless  he 
purchase  his  freedom  at  what  price  the  master  may  choose  to  dictate  ?  It  is 
clear  that  if  the  rule  exists  at  common  law  it  must  he  general ;  and  the  magis- 
trate cannot  judge  of  one  exception  unless  he  judges  of  all,  and  places  himself 
above  the  law.  These,  doubtless,  are  extreme  cases,  but  principles  are  best 
tried  by  that  test." 

Seeing  that  the  common  law  has  ever  been  found  unavailing 
either  to  enforce  implement  from  a  servant  or  to  recover  damages 
for  failure  to  implement,  recourse  to  statute  law  has  for  ages  been 
found  essential  in  all  the  divisions  of  the  kingdom.     There  existed 
a  series  of  statutes,  some  of  which  were  obviously  intended  to  be 
limited  to  England.     These   enactments  generally  provided  for 
imprisonment,  not  so  much  to  enforce  implement  as  for  punish- 
ment where  implement  was  refused.      It  is  an  error  to  state,  as  is 
often  done,  that  the  statutory  coercion  solely  rested  on  the  servant. 
One  of  the  earliest  of  the  series  (7  Geo.  1.  c.  1. ;  stat.  i.  c.  13,  sec. 
4)  provides  that  where  wages  have  been  awarded  against  a  master, 
**and  not  recovered  for  want  of  sufficient   distress,*'  the   "party 
offending  is  to  be  committed  to  the  common  gaol  until  he  shall 
pay  or  give  satisfaction  to  the  party  for  the  same."    The  20  Geo. 
II.  c.  19,  limits  complaints  for  wages  to  £10,  to  be  adjudicated  on 
^nder  that  statute.     This  limited  sum  again  appears  in  the  Act  4 
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Geo.  IV.  c.  34.  This  limit  in  some  mysterious  way  has  found  place 
in  the  recent  Act  of  1875.  The  statute  which  was  most  acted  on 
in  Scotland  before  the  Act  1867  was  the  Act  4  Geo.  IV.  c.  34, 
It  was  plain,  on  a  cursory  perusal  of  its  phraseology,  that  this- 
enactment  was  intended  solely  for  England,  so  much  so  that 
Sheriff  Tait,  in  his  Justice  of  the  Peace,  expressly  states  it  does  not 
extend  to  Scotland  (p.  5,  edition  1828).  It  was  long  before  the 
statute  became  known  in  Scotland.  By  reason  of  the  difficulty  of 
a  remedy  at  common  law,  it  was  at  length  discovered  and  largely 
operated  on.  Indeed,  it  does  not  appear  that  the  non -applicability 
of  the  statute  to  Scotland  was  ever  hinted  at  from  the  bar  or  the 
bench.  It  was  passed  by  the  legislative  body  of  the  United 
Kingdom,  and  had  no  words  of  limitation  or  exclusion,  and  so  was- 
tacitly  held  to  apply  to  Scotland.  The  first  case  under  the  Act 
appears  to  have  been  in  1833.  The  case  is  not  reported,  but 
appears  in  a  subsequent  case  raising  the  liability  of  an  agent,  and 
which  was  carried  to  the  House  of  Lords,  9th  June  1836,  Frame  & 
Son,  12  Jurist,  87. 

Under  the  Act  4  Geo.  IV.  c.  34,  the  whole  procedure  was  of  a 
criminal  nature.  The  party  complained  on  was  not  allowed  to 
give  testimony.  He  was  brought  at  once  into  Court,  not  by 
summons  or  citation,  but  by  summary  warrant.  One  justice  was 
sufficient  to  adjudicate  on  the  matter.  He  could  decide  on  the 
matter  in  one  of  three  different  ways — 1st,  he  might  discharge  the 
servant  from  his  contract ;  or,  2nd,  abate  the  whole  or  part  of  the 
wages  earned;  or.  3rd,  he  might. commit  the  servant  to  the  house 
of  correction  (indicative  of  its  Anglican  parentage),  with  hard  labour 
for  any  term  not  exceeding  three  months.  The  justice  could  only 
adopt  one  of  these  three  remedies,  and  neither  fine  nor  damages  were 
within  his  power.  The  convicted  party  was  imprisoned  in  the 
felon's  department  of  the  prison.  Any  review  could  only  be 
obtained  in  the  Justiciary  Court,  and  that  only  on  miscarriage  of 
justice  by  gross  violation  of  procedure,  and  not  on  the  merits,  of 
which  no  record  was  kept. 

Much  popular  dissatisfaction  existed  on  the  severe  harshness  of 
the  criminal  procedure  and  punishment  for  non-implement  of  a 
civil  contract.  A  Parliamentary  Select  Committee  was  appointed 
in  1865,  and  renewed  in  1866,  "  to  inquire  into  the  state 
of  the  law  as  regards  contracts  of  service  between  master  and 
servant,  and  as  to  the  expediency  of  amending  the  same."  Lord 
Elcho  was  chairman  of  this  Committee.  In  1866  they  reported 
— 1st,  That  all  such  cases  should  be  tried  in  England  and 
Ireland  before  two  or  more  magistrates  or  a  stipendiary  magis- 
trate, or  in  Scotland  by  a  sheriff;  2nd,  That  citation  should 
in  all  cases  be  first  resorted  to  before  warrant  to  apprehend  was- 
issued;  3rd,  That  punishment  should  be  by  fine,  and  failing 
payment,  by  distress  or  imprisonment ;  4th,  That  the  Court  might 
compel  fulfilment  of  the  contract,  and  to  that  effect  to  oider 
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security ;  5th,  In  aggravated  cases  imprisonment  might  be  inflicted 
without  fine ;  6th,  They  suggested,  but  did  not  recommend,  that  the 
parties  might  be  witnesses,  which  suggestion  was  adopted  in  the 
statute. 

The  Act  1867  received  the  Boyal  assent  on  20th  August  1867 
(30  &  31  Vict.  c.  141).  As  Mr.  Davis  observes,  "  It  is  a  subject  of 
regret  that,  instead  of  defining  in  concise  and  simple  tenns  the 
particular  cases  to  which  the  Act  applies,  the  extent  of  the  jurisdic- 
tion and  the  application  of  the  Act  can  only  be  ascertained  by 
a  very  close  examination  of  the  provisions  of  the  seventeen  statutes 
mentioned  in  the  first  schedule  of  the  Act"  In  consequence 
of  the  third  section,  limiting  the  scope  of  the  Act,  being 
added  in  the  House  of  Lords,  much  intricacy  was  involved, 
so  much  so  that  the  Supreme  Courts  of  England  and  Scotland 
have  given  direct  contrary  judgments  as  to  whether,  where 
parties  had  not  as  yet  entered  on  service,  the  contract  required 
to  be  in  writing  or  only  by  parole.  Dr.  Fraser,  founding  on 
the  case  of  Crane,  decided  in  the  Common  Pleas,  gave  his  opinion, 
in  the  last  edition  of  his  Law  of  Master  and  Servant,  that  the 
contract  "  must  be  in  writing."  He  had  the  privilege  of  argu- 
ing against  his  recorded  view,  and  succeeded  with  the  Court 
in  showing  it  to  have  been  erroneous  (16th  March  1872,  2  Couper, 
206).  Subsequently,  the  Judges  in  England  followed  the  precedent 
in  Cram,  and  most  expressly  found  that  the  contract  must  be  in 
writing  (BanJks,  44  Law  Jonimal,  8  ;  see  Journal  of  Jurisprudence, 
voL  xix.  p.  140). 

The  Act  1867  was  largely  taken  advantage  of  both  by  masters 
and  servants,  and  it  is  believed  more  by  the  servants,  being  vastly 
the  more  numerous  class.  This  was  chiefly  before  the  Court  of  the 
Sheriffs.  The  remedy  was  simple,  summary,  cheap,  and  proved 
most  satisfactory.  The  4th  section  applied  alike  to  "  the  employer 
or  employed  neglecting  or  refusing  to  fulfil  any  contract  of  service."^ 
The  9th  and  11th  sections  of  the  statute  give  certain  remedies,  but 
it  provides  alike  against  masters  as  servants,  "that  where  an  order 
i?  made  for  the  payment  of  money,  and  the  same  is  not  paid  as 
directed,  the  same  shall  be  recovered  by  distress  or  poinding,  and 
in  default  thereof  by  imprisonment  of  such  party,  but  no  such 
imprisonment  shall  be  for  more  than  three  months  or  be  with  hard 
lahour."  This  coercion,  as  thus  shown,  applies  alike  to  master  and 
servant,  and  the  outcry  that  it  was  only  directed  against  the  servant 
vas  a  gross  mistake.  No  doubt  the  employers  having  substantial 
effects,  recovery  was  an  easy  matter,  if  not,  as  was  often  the  case, 
the  award  was  paid  in  Court ;  the  servant,  on  the  other  hand,, 
generally  had  neither  funds  nor  effects,  so,  unless  under  the  coercion 
of  imprisonment,  the  order  or  decree  was  wholly  unavailing.  But 
It  is  well  known  that  very  few,  in  comparison  to  the  number  of 
decreets,  actually  entered  the  portals  of  the  prison.  However,  the 
decreet  of  imprisonment  had  a  most  salutary  effect  on  agricultural 


28  ON  THE  EMPLOYERS  AND  WORKMEN  ACT,  1875. 

servants,  and  it  will  not  be  long  until  its  influence  will  be  missed. 
A  distinction  was  observed  in  difierent  prisons.  In  some,  where  a 
fine  had  been  imposed,  the  servant  was  held  to  be  a  criminal  and 
50  treated ;  where  damages  or  compensation  was  awarded,  he  was 
held  to  be  a  debtor,  and  entitled  to  aliment  from  his  incarcerator 
under  the  Act  of  Grace. 

The  Act  1867  was  temporary  for  one  year,  and  to  the  end  of  the 
next  Session  of  Parliament,  it  was  carried  on  by  the  annual  renewing 
statute  until  it  finally  expired  on  the  last  day  of  the  Session  1875 
(13th  August).  The  Act  having  thus  fallen,  it  required  no  repeaL 
But  it  is  another  strange  freak  in  legislation  that  the  Act  has  been 
Tepealed  not  in  its  successor,  the  *'  Employers  and  Workmen  Act, 
1875,"  but  in  the  "  Conspiracy  and  Protection  of  Property  Act,  1875," 
with  which  the  Act  1867  had  little  or  no  connection.  It  is  under- 
stood that  some  justices,  and  even  sherifis,  seeing  no  repeal  in  the 
Act  1875,  and  forgetting  that  the  Act  1867  had  fallen  by  the 
lapse  of  time,  have  considered  that  that  Act  is  still  in  force,  and  is 
to  be  read  m  connection  with  the  recent  statute  of  last  session. 

The  Act  1867  is  repealed  by  the  Conspiracy  Act  1875,  but, 
strangely,  with  the  exception  of  four  Acts  or  parts  of  Acts.  These 
several  statutes  were  nowise  afiected  by  the  Act  1867,  otherwise 
than  to  set  forth  the  contracts  of  service  which  were  to  fall  within 
the  scope  of  that  Act.  It  neither  repealed  nor  modified  these 
statutes,  and  therefore  the  meaning  of  these  exceptions  to  the 
repeal  appears  to  be  a  perfect  enigma. 

The  Act  of  1875  will  be  found  bristling  with  difficulties,  and  will 
form  much  intricate  food  for  the  digestion  of  the  Law  Courts,  It 
will  be  observed  that  the  servile  names  of  master  and  servant  are 
no  longer  to  find  place  in  the  conflict  of  capital  and  labour.  The 
Act  may  be  cited  as  the  "  Employers  and  Workmen  Act,  1875." 
A  still  better  title,  adapted  to  the  spirit  of  the  age,  would  have 
been  "  The  Employers  and  Employed  Act"  In  fact,  it  is  no  easy 
matter  in  these  days  to  discover  who  is  the  master  and  who  is  the 
servant. 

If  there  be  inequality  in  the  legislation  of  last  session,  reference 
may  be  made  to  the  Conspiracy  Act,  which  was  correlative  with  that 
now  under  discussion.  By  section  6th  a  master,  "  without  lawful 
excuse,  refusing  or  neglecting  to  provide  for  his  servant  or  appren- 
tice necessary  food,  clothing,  medical  aid,  or  lodging,  is  subject  to 
a  penalty  of  £20,  or  to  be  imprisoned  for  a  term  not  exceeding  six 
months,  with  or  without  hard  labour."  But  by  section  7th  the 
penalty  for  all  kinds  of  intimidation,  by  violence  or  otherwise,  by 
servants,  is  subject  to  the  same  penalty  of  £20,  but  only  to  im- 
prisonment for  three  months.  Under  the  6th  clause  we  may  speedily 
expect  the  extinction  of  the  bothy  system  and  the  "  meal  and  milk" 
dietary  of  our  rural  labourers. 

A  difficulty  at  the  outset  meets  the  student  of  the  statute.  The 
first  section  sets  forth  that  any  County  Court  "  may  in  addition  to 
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any  jurisdiction  it  might  have  exercised  if  this  Act  had  not  passed^ 
exercise  all  or  any  of  certain  powers,"  afterwards  defined  by  pai-t  4 
of  the  Act.  "  County  Court  in  Scotland  means  the  ordinary  Sheriff 
Court."  All  the  jurisdiction  said  to  be  thus  extended  appears  already 
possessed  by  the  Sheriff  Court. 

So  far  from  extending  jurisdiction,  it  appears  greatly  to  limit 
such  in  the  ordinary  Sheriff  Court ;  claims  of  wages,  damages,  and 
every  question  arising  under  contracts  of  service  were  and  are  com- 
petent. The  Sheriff  Small  Debt  Court  was  also  open  to  such 
claims,  but  not  with  so  much  despatch  as  the  procedure  under  the 
Act  1867.  Before  that  Act  larger  claims  were  often  restricted  to 
bring  them  under  its  jurisdiction  (£12),  but  the  summary  pro- 
cedure of  the  Act  1867  was  rather  preferred  both  by  servants*  as 
well  as  masters.  But  the  4th  clause  provides  that  disputes  under 
the  Act  between  an  employer  and  a  workman  may  be  heard  and 
determined  by  a  Court  of  summary  jurisdiction.  In  Scotland  this 
is  defined  to  be  the  Sheriff  Small  Debt  Act,  7  Wm.  IV.  and  1  Vict. 
The  decrees  "  are  to  be  enforced  in  the  same  manner  as  a  decree  in 
the  ordinary  or  Small  Debt  Court  of  the  Sheriff."  The  jurisdiction 
is  in  every  case  limited  to  £10.  A  question  will  here  speedily 
arise, — In  no  case  can  claims  between  parties  to  contracts  of  service 
be  made  the  subject  of  the  Act  above  £10.  The  SmaD  Debt 
jurisdiction  extends  to  £12,  and  seeing  that  the  whole  procedure 
behoves  to  be  the  same,  the  limitation  to  £10  appears  to  be  quite 
inexplicable.  As  imprisonment  is  still  competent  under  Small 
Bebt  decrees  for  sums  above  £8,  6s.  8d.  (£100  Scots  money),  there 
will  still  be  the  compulsitor  to  enforce  an  award  between  that  sum 
and  £10  by  imprisonment  as  for  a  civil  debt,  and  that  either  of 
the  master  or  servant.  The'  Lord  Chancellor  in  England,  and  the 
Court  of  Session  in  Scotland,  may  make  rules  "  for  carrying  into 
effect  the  jurisdiction  by  this  Act  given  to  a  court  of  summary 
jurisdiction."  The  public  will  be  in  anxious  expectation  for  some 
such  code  of  regulations,  and  the  framing  of  which  will  be  found 
no  easy  task  Under  the  Act  1867  parties  were  brought  before 
the  judge  on  notice  of  two  days,  and  their  claim  at  once  adjudi- 
cated. Now,  under  the  Small  Debt  Act,  to  which  all  such  claims 
are  relegated,  the  indudce  is  six  days.  The  case  must  stand  over 
until  the  stated  courts,  so  that  in  time  of  vacation  it  will  be 
found  anything  but  "  a  court  of  summary  jurisdiction." 

There  are  many  other  perplexities  apparent  on  the  face  of  the 
statute.  Though  the  Act  was  to  commence  on  the  1st  September, 
we  have  not  heard  as  yet  of  any  case.  This  contrasts  greatly  with 
the  number  of  claims  by  masters,  but  chiefly  by  servants,  under 
the  much-abused  Act  1867.  We  with  anxiety  watch  the  futui-e 
operation  of  this  statute,  feeling  certain  that  an  amended  Act 
will  become  necessary,  so  that  justice  be  done  alike  to  employers 
as  employed,  H,  B. 
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RA.ILWAY  LAW— THEOUGH  CAEEIAGE  AND 

THROUGH  TICKETS. 

{From  the  "Solicitors*  Journal.**) 

The  recent  decision  of  Hall  v.  North-Edstem  Railway  Company 
(23  W.  E.  860,  L.  R  10,  Q.  B.  437)  takes  us  one  step  forward,  in 
the  sense  of  solvUur  amimlando,  to  the  solution  of  a  difficult  class 
of  questions  relating  to  railway  transit  But  to  understand  its 
position  it  may  be  convenient  to  notice  the  following  results  of 
decided  cases  on  the  subject. 

Fii'st,  it  will  be  substantially  accurate  to  say  (although  it  is  pos- 
sible for  contracts  to  be  worded  otherwise)  that  whenever  persons 
or  goods  are  accepted  by  a  railway  company,  which  receives  the 
whole  fares,  to  be  carried  or  sent  to  a  place  beyond  its  own  limits, 
the  contract  will  be  held  to  be  one  entire  contract  with  the  receiv- 
ing company,  to  the  exclusion  of  any  contract  with  other  companies 
over  whose  line  the  transit  may  in  part  take  place  {Bristol  and 
Exeter  Bailway  Company  v.  Collins,  7  H.  L.  794 ;  Webber  v.  Great 
Western  Railway  Company,  13  W.  E.  755, 3  H.  &  C.  771 ;  Coxon  v. 
Great  Western  Railway  Company,  5  H.  &  N.  274),  unless,  indeed, 
the  receiving  company  express  themselves  to  contract  as  agents  for 
the  other  companies  in  respect  of  the  transit  over  their  respective 
lines. 

Secondly,  it  follows  from  this  that  the  contracting  company  is 
liable  for  all  matters  occurring  on  other  lines  than  its  own  as  if  the 
lines  were  its  own ;  so  that  it  is  even  held  liable  for  accidents  to 
passengers  occurring  off  its  own  line  without  any  negligence  on  the 
part  of  its  own  servants,  but  through  the  sole  negligence  of  the 
company  owning  the  lines;  and  that  equally,  whether  it  travels 
over  that  line  by  virtue  of  running  powers  or  under  a  voluntary- 
arrangement  {Blake  v.  Great  Western  Railway  Company,  10  W.  R. 
388,  7  H.  &  N.  987 ;  Thomas  v.  Rhymney  Railway  Company,  L.  R 
6,  Q.  B.  266).  But  from  Wright  v.  Midland  Railway  Company  (L. 
E.  8,  Ex.  137),  where  it  was  held  that  the  company  was  not  liable 
for  an  accident  caused  on  its  own  line  by  the  sole  negligence  of 
another  company  which  had  running  powers  over  it,  it  follows  that 
the  contracting  company  would  be  equally  free  from  liability  for 
an  accident  caused  on  another  company's  line  by  the  negligence  of 
a  third  company  having  running  powers  over  that  line. 

Tliirdly,  however,  it  is  competent  to  any  company  thus  contract- 
ing for  the  whole  transit  to  protect  itself  by  contract  from  liability 
for  loss  or  damage  occurring  off  its  own  line,  a  contract  which,  as 
not  relating  to  its  own  line,  is  not  affected  by  the  Eailway  and 
Canal  Traffic  Act  {Aldridge  v.  Great  Western  Railway  Company, 
15  C.  B.  N.  S.  582 ;  Zicnz  v.  South-Eastem  Railway  Company,  L.  R 
4,  Q.  B.  539),  the  effect  of  which  stipulation,  coupled  with  the 
entireness  of  the  contract,  will  be  that  for  loss  or  damage  off  the 
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contracting  company's  line  there  may  be  no  remedy  at  all,  not 
against  the  contracting  company  because  of  the  stipulation,  nor 
against  the  company  where  the  loss  or  damage  occurred  for  want 
of  a  contract  {Coxon  v.  Ch'eat  Western  Railway  Cow/panyy  5  H.  &  N. 
274 ;  Mytton  v.  Midland  Railway  Company,  4  H.  &  N.  615). 

Fourthly,  however,  this  last  statement  must  be  taken  subject  to 
the  qualification  that,  although  there  may  be  no  express  contract 
with  the  company  through  whose  negligence  the  loss  or  damage 
happens,  yet  that  company  may  be  liable  in  tort  on  their  obligation 
as  common  carriers,  or,  perhaps,  more  correctly,  as  bailees  intrusted 
with  the  goods  or  with  the  passenger's  person  (Pozzi  v.  Shipton^  8  A. 
&  E  963 ;  Marshall  v.  York  and  Newcastle  Railway  Company, 
11  C.  B.  655 ;  Martin  v.  Great  Indian  Peninsular  Railway  Com- 
pany, L.  R  3,  Ex.  9),  in  which  latter  case  Channell,  B.,  limits  his 
judgment  in  favour  of  the  count  in  tort  by  saying  that  "it  is  not  to  be 
considered  as  charging  the  mere  breach  of  a  contract  by  non-per- 
formance, but  as  charging  something  done  by  the  defendants  in  the 
nature  of  an  affirmative  act  injurious  to  the  plaintiff's  property." 
It  is  possible  that  this  class  of  cases  is  to  be  reconciled  with  those 
previously  cited  in  some  such  way  as  is  indicated  by  these  words, 
and  that  the  liability  of  the  company  with  whom  the  contract  is 
not  made  is  to  be  limited  to  acts  of  negligence  and  the  like,  and 
does  not  include  liability  for  the  non-performance  of  act«  which 
they  were  not  under  contract  to  perform,  or  even  for  loss  or  damage 
in  respect  of  which  no  negligence  can  be  imputed  to  them.  But 
this  point  is  certainly  at  present  involved  in  some  obscurity. 

Fifthly,  the  point  was  raised  in  Bristol  and  Exter  Railway  Co-ni- 
pany  v.  Collins  (7  H.  L.  794),  in  the  whole  course  of  which  a  most 
striking  variety  of  opinion  was  displayed,  whether,  if  the  contract 
were  construed  as  a  contract  with  each  successive  company  in  the 
line  of  transit,  the  conditions  which  limited  the  contract  with  the 
receiving  company  would  attach  themselves  to  each  successive 
contract,  or  whether  the  new  contracts  would  be  open  and  uncon- 
ditioned. Upon  this,  as  with  respect  to  the  other  branch  of  the 
case,  opinion  difiTered;  but  the  other  branch  of  the  case  being 
decided  as  it  was,  that  is,  in  favour  of  the  through  contract,  no 
authoritative  opinion  could  be  pronounced  upon  this  point.  The 
recent  case  of  HaM  v.  North-Eastern  Railway  Company  has  some 
hearing  on  this  question.  There  the  plaintiff  had  obtained  from 
the  North  British  Railway  a  free  pass  to  travel  with  cattle  on  a 
journey  which  extended  on  to  the  defendants*  line.  The  free  pass, 
as  usual,  exonerated  the  company  issuing  it  from  all  risk.  The 
plaintiff  was  injured  on  defendants'  line  by  their  negligence,  and 
the  question  was  whether  he  could  sue  them.  It  was  held  that 
when  he  presented  his  pass  to  the  defendants  and  travelled  under 
it  he  so  travelled  upon  the  same  terms  with  them  as  with  the 
company  which  issued  it.  "The  plaintiff  claimed  to  travel  on  the 
Norlh-Eastern  line  without  paying  any  fare,  and  therefore  on  we 
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same  terms  on  which  he  travelled  free  on  the  North  British  line." 
The  question  was  entirely  novel,  and  Quain,  J.,  concurred  not 
without  hesitation.  On  the  cases  it  would  seem  clear  that  the  con- 
tract was  a  contract  for  the  entire  journey  with  the  North  British 
Eailway  Company,  and  that  any  action  on  the  contract  must  have 
been  brought  against  them ;  but  yet  a  condition  in  that  contract 
availed  as  a  defence  to  the  defendants.  In  the  case,  then,  of  a 
passenger,  are  there  two  sets  of  contracts ;  one  entire  contract  with 
the  original  company,  and  another  set  of  special  and  particular 
contracts  with  each  carrying  company  in  succession  ?  This  seems 
very  contrary  to  the  course  of  decision.  But  if  there  were  not 
separate  contracts,  in  what  shape  does  the  defence  arise?  If  it 
were  held  that  the  contract  was  not  single  and  entire,  but  with  the 
original  company  on  its  own  account  for  the  whole,  and  also  as 
agent  for  the  other  companies  for  their  respective  parts,  the 
difficulty  would  be  solved;  the  terms  would  necessarily  attach. 
But  the  decisions  are  opposed  to  this  view.  Yet  sense  and  justice 
seem  to  require  it,  and  the  difficulty  of  giving  effect  otherwise  to 
the  meaning  and  intention  of  the  parties  is  patent,  and  is  strikingly 
shown  by  some  of  the  cases  above  cited.  "  When  he  engaged," 
says  Blackburn,  J.,  "  to  travel  at  his  own  risk,  he  engaged  with  the 
North  British  Company  that  he  should  be  carried  on  to  Newcastle 
exactly  on  the  same  terms  as  if  the  North  British  line  extended  to 
Newcastle.  But  what  is  wanted  is  an  engagement  with  the  North- 
Eastern  ;  if  the  words  mean  that  (they  do  not  express  it),  it  is  the 
doctrine  of  separate  contracts."  But  for  the  decisions,  one  of  which ^ 
being  in  the  House  of  Lords,  is  past  reversal,  we  might  hope  that 
some  such  conclusion  might  be  reached ;  as  the  matter  stands,  we 
seem  landed  in  a  hopeless  dilemma,  which  the^language  of  the  learned 
judges  in  Hall  v.  North-Eastefni  Railway  Company  does  not  solve,^ 
but  only  evades.  Meanwhile,  it  is  to  be  observed  that  a  similar 
question  might  arise  with  respect  to  goods  ;  must  we  conclude  that 
there  also  there  would  be  a  similar  implied  presentation  (as  it  were) 
of  the  contract  under  which  the  goods  travelled,  with  the  goods,  to 
the  carrying  company,  and  an  acceptance  by  the  carrying  company 
on  those  terms  ?  There  seems  as  strong  reason  to  say  so  as  to  hold 
as  was  held  in  Hall  v.  North-Eastern  Hailway  Company.  But 
what  is  the  difference  between  saying  this  and  saying  that  the 
original  company  contracted  with  the  passenger  or  owner  on  behalf 
of  all  the  companies  ?  It  seems  only  expressing  the  same  result  in 
an  intricate  and  roundabout  way.  We  by  no  means  say  that,  to 
say  the  latter,  would  not  be  very  good  sense ;  but  the  decisions  are 
difficult  to  bend  in  the  required  direction. 


33 


NOTES  IN  THE  INNEE  HOUSE. 

The  recent  case  of  Armstrong  v.  The  LaTvcashire  and  Yorkshire 
BaUway  Co.  (Law  Eeports,  10  Ex,  47)  has,  as  we  see  from  English 
and  American  contemporaries,  excited  a  good  deal  of  comment. 
In  that  case  it  was  held  that  an  inspector  of  a  railway  company, 
who  was  injured  in  a  railway  accident  by  the  joint  fault  of  the 
engine-driver  of  his  own  company  and  the  servants  of  another  rail- 
way company  over  whose  line  he  was  travelling,  was  barred  from 
suing  the  latter  company,  because  of  the  contributory  negligence  of 
his  fellow-servant.  In  the  earlier  case  of  Bryan  v.  Thorogood  (8 
C.  B.  115)  it  had  been  held  that  a  passenger  was  identified  with 
the  driver  of  the  omnibus  in  which  he  was  travelling,  so  that  if  an 
accident  happened  by  the  joint  fault  of  his  own  driver  and  the 
driver  of  another  omnibus,  be  had  no  right  of  action  against  the 
owner  of  the  other  omnibus.  This  decision  was  greatly  doubted ; 
and,  with  all  deference  to  the  learned  judges,  it  appears  remarkably 
Uke  nonsense.  However,  it  was  approved  of  by  the  two  judges 
who  gave  judgment  in  the  case  of  Armstratig ;  and  there  Baron 
Pollock  endeavoured  to  explain  the  doctrine  of  "identification," 
bnt  the  explanation  itself  bears  a  dangerous  similitude  to  the  article 
to  which  we  have  just  referred.  Curiously  enough,  the  same  question 
has  recently  come  before  the  Scottish  Courts,  and  the  judges  there 
have  taken  an  entirely  different  view  from  the  English  judges  in  the 
case  of  Armstrong.  We  refer  to  the  case  of  Adams  v.  Glasgow  and 
Souik-Westem  BaUway  Co,  (Dec.  7, 1875).  It  is  not  our  practice 
to  report  cases  in  the  Cot^t  of  Session,  but  as  the  case  of  Arm- 
strong  has  been  the  object  of  so  much  attention  elsewhere,  we  think 
it  light  to  give  a  report  of  the  leading  judgment  in  the  case  of 
Adams,  so  that  the  bane  and  the  antidote  may  be  both  before  the 
impartial  jurist.  The  following  is  the  opinion  of  the  Lord  Justice- 
Clerk  (Lord  Moncreiflf) : — 

The  nature  of  the  case  is  this, — It  is  an  action  brought  by  the 
widow  of  a  man  named  Adams,  who  acted  as  a  fireman  on  a  goods 
train  belonging  to  the  Caledonian  Sailway  Company,  and  running 
hetween  Dumfries  and  Stranraer.  The  Caledonian  Bailway  has 
numing  powers  over  the  Glasgow  and  South-Westem  line,  and  in 
the  course  of  going  along  that  line  on  the  evening  of  2nd  June  1874 
that  train  passed  the  Dsdbeattie  station  about  12  o'clock.  It  seems 
that  the  train-staff,  as  it  is  called,  ought  to  have  been  exhibited  as 
the  train  was  passing  through  that  station  by  the  station-master  of 
the  South-Western  Ime,  and  that  the  station-master  was  not  entitled 
to  allow  the  train  to  go  on,  or  to  give  a  ticket  for  that  purpose, 
until  he  exhibited  that  train-staff.  He  did  not  exhibit  it,  but  he 
gave  a  ticket ;  the  train  went  on,  and  a  ballast  train  which  started 
m  front  of  it,  and  was  then  returning,  ran  into  the  train.     There 
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was  a  collision,  in  which  Adams  was  killed,  and  the  present  action 
is  at  the  instance  of  his  widow  for  reparation. 

Now,  in  regard  to  the  &cts  which  I  have  stated,  there  is  no  doubt 
at  all  that  the  train  staff  was  not  e^bited ;  that  it  ought  to  have 
been  exhibited ;  that  the  ticket  was  given  withoat  that  exhibition ; 
that  in  point  of  fact  it  could  not  have  been  exhibited,  because  it  had 
gone  with  the  ballast  train,  and  therefore  that  fault  on  the  part  of 
the  Glasgow  and  South-Westem  station-master  is  certain. 

On  the  notes  of  the  evidence  three  questions  arise  for  considera- 
tion : 

(1 )  Was  the  deceased  a  fellow  workman  with  the  servants  of  the 
South-Westem  Company  ? 

(2)  Did  the  servants  of  the  Caledonian  Company  contribute  to 
the  injury  of  the  deceased  ? 

(3)  If  they  did,  does  their  contributory  fault  limit  or  exclude  the 
action  ? 

On  the  first  head  it  is  unnecessary  to  resume  the  questions  which 
have  been  so  frequently  discussed  as  to  the  law  of  repaiution  for  in- 
juries caused  by  the  fault  of  fellow  workmen.  I  had  occasion  to 
state  my  views  fully  in  the  case  of  Gregory  v.  Hill^  and  I  adhere  to 
the  views  I  then  expressed.  The  oidmaTy  rule  of  reparation  may 
be  stated  in  the  words  of  the  brocard  "  Culpa  temd  suos  auctoresr 
In  cases,  however,  in  which  the  person  who  actually  does  the  wrong 
is  at  the  time  engaged  in  work  in  the  employment  or  imder  the 
orders  of  another,  the  law  has  given  a  wide  interpretation  to  the 
term  *'  author,"  and  has  held  it  to  embrace  the  employer,  on  the 
corresponding  maxim  "  qui  faxyU  per  alium,  facit  per  se,*' 

The  Courts  in  England,  chiefly  since  the  passing  of  what  is  called 
Lord  Campbell's  Act,  have  introduced  a  practical  limitation  of  the 
application  of  this  last-mentioned  maxim  in  cases  arising  out  of  in- 
juries inflicted  by  one  fellow  servant  on  another ;  not  by  way  of 
limiting  the  scope  of  the  principle  of  liability,  but  by  inferring  an 
implied  condition  in  the  contract  of  service.  It  is  held  that  the 
master,  on  the  one  hand,  stipulates  to  be  free  of  responsibility  for 
injuries  arising  from  the  acts  of  his  other  servants  in  any  question 
with  him,  and  the  servant  undertakes  the  risk  of  such  acts  occurring 
in  the  course  of  the  common  employment  in  consideration  of 
the  stipidated  wages. 

If  the  question  were  open,  it  might  perhaps  be  doubted  whether 
any  such  condition  can  be  legitimately  deduced  from  the  contract 
of  service,  and  whether  the  supposed  obligation  does  not  partake 
more  of  the  nature  of  a  legal  fiction  than  of  that  of  a  sound  and 
just  inference.  The  duty  of  a  man  to  protect  those  whom  he  in- 
duces to  enter  his  service  is  to  the  full  as  great  as  any  he  owes  to 
the  public.  If  it  were  thought  that  in  the  present  condition  of 
society,  and  the  greater  risks  incurred  in  manufacture,  the  old  doc- 
trine of  "  qm/adt  per  aliwm,fotcU  per  se  "  has  too  wide  a  scope,  it 
would  have  been  a  more  convenient  rule  to  have  limited  its  opera- 
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tion  to  cases,  whether  with  servants  or  the  public,  in  which  the 
master  had  been  wanting  in  due  and  reasonable  precaution.  But 
it  is  too  late  to  raise  any  such  question.  The  fiction,  if  it  be  one, 
is  firmly  found  fixed  in  the  law,  and  was  found  to  be  part  of  our 
own  system  by  the  House  of  Lords  in  the  Bartonshill  case ;  and  it 
is  settled  that  a  servant  cannot  make  his  master  responsible  for  in- 
jury arising  from  the  wrong  of  a  fellow-servant,  because,  by  his  own 
contract  with  the  master,  he  has  barred  himself  from  doing  so. 
From  this  it  follows  that  no  one  but  the  employer  can  plead  the 
benefit  of  the  contract,  and  the  only  question  remaining  on  this 
head  is,  whether  the  deceased  was  employed  by  the  Glasgow  and 
Sonth-Westem  Company. 

I  am  of  opinion  that  the  deceased  was  employed  solely  by  the 
Caledonian  Company ;  and  that  the  fact  that  the  latter  had  the 
right  of  running  over  the  rails  of  the  former,  and  was  subject  to  the 
roles  of  the  former  in  doing  so,  had  no  more  effect  in  making  the 
deceased  the  servant  of  that  Company,  than  the  use  of  a  private 
wharf  or  pier,  or  a  private  road,  would  convert  the  persons  using 
it  into  servants  of  the  proprietor.  It  would  be  a  hardship  on  rail- 
way companies  to  impose  on  them  liability  for  the  servants  of  all 
the  companies  or  traders  who  use  their  line.  But  the  case  of  Colder 
V.  Cakdanian  Railway  Company  (June  16,  1871,  9  M*P.,  833),  in 
which  the  running  powers  were  precisely  the  same  as  in  the  present 
case,  is  conclusive  on  this  point. 

On  the  second  point  I  am  of  opinion  that  the  engine-driver  and 
the  guard  of  the  Caledonian  train  were  guilty  of  negligence  which 
contributed  to  the  death  of  the  deceased.  Understanding  from 
Lord  Young  that  the  opinion  of  the  jury  was  not  intended  to  oper- 
ate as  a  verdict,  I  have  no  hesitation  in  coming  to  an  opposite  con- 
clusion. The  engineman  alld  the  guard  were  both  aware  that  it 
was  the  duty  of  the  stationmaster  to  exhibit  the  train  staff  to  them 
before  giving  them  a  ticket  to  proceed,  and  that  he  was  not  en- 
titled to  allow  the  train  to  proceed  without  doing  so.  The  rules, 
which  are  admitted  to  have  been  in  their  hands,  make  that  clear ; 
and  although  the  injunction  on  them  to  see  the  train  staff  before 
proceeding  might  have  been  more  directly  expressed,  there  could 
have  been  no  reasonable  doubt  on  their  minds  as  to  what  their 
duty  was.  To  hold  otherwise  would  be  to  remove  all  security  for 
the  safety  of  the  public. 

On  the  third  ground,  two  separate  views  are  submitted.  It 
was  maintained,  in  the  first  place,  that  the  contributory  negligence 
of  the  fellow-servant  is  equivalent  to  the  contributory  negligence  of 
the  deceased  himself;  and  secondly,  that  this  would  have  been  the 
case  even  if  the  deceased  had  been  a  passenger. 

On  the  first  view  I  am  of  opinion  that  it  is  entirely  untenable. 
It  proceeds  on  the  idea  that  on  some  unexplained  ground  a  servant 
is  liable  for  the  wrongful  acts  of  his  fellow-servant.  But  the  doc- 
trine I  have  been  considering  implies  the  reverse.     The  fact  that  a 
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fellow-servant  did,  or  contributed  to  do,  the  wrong  liberates  the 
master;  but  it  does  not  liberate  the  fellow-servant,  who  remains 
liable  for  his  wrongful  act ;  and  still  less  can  it  liberate  a  stranger 
who  participated  in  the  wrong.  In  no  view  which  can  be  plausibly 
stated  can  the  injured  man  be  responsible  for  the  acts  of  a  fellow- 
servant  with  whom  he  has  no  contract,  nor  can  these  free  from 
responsibility  a  third  party  with  whom  he  had  not  only  no  contract, 
but  no  relations.  Culpa  tend  suos  auctoreSy  and  if  this  action  had 
been  directed  against  the  station-master,  he  never  could  have  been 
heard  to  maintain  that  he  was  not  liable  for  his  own  wrong  because 
a  fellow-servant  of  the  deceased  was  also  liable. 

The  proposition  maintained  by  the  defenders  on  this  head,  as  I 
understand  it,  is  the  following: — That  if  in  the  execution  of  a 
contract  of  carriage  between  a  public  carrier  and  a  passenger,  the 
passenger  be  injured  through  the  joint  fault  of  the  carrier  and  a 
third  party,  the  passenger  has  no  right  of  action  against  the  third 
party,  who  is  to  escape  altogether,  because  the  carrier  and  the 
passenger  are  in  law  identical,  and  are  responsible  for  the  acts  of 
each  other ;  and  the  passenger  thus  caused  or  contributed  to  his 
own  injury. 

On  any  principles  or  analogies  with  which  we  are  familiar,  the 
mere  enunciation  of  such  a  proposition  would  be  sufl&cient  to  refute 
it;  but  we  have  been  referred  by  the  defenders  to  thS  case  of 
Tkorogood  v.  Bryan,  in  the  EngUsh  Common  Law  Courts  (8  C.  B. 
115),  and  the  recent  case  of  Armstrong  v.  Lancashire  and  York- 
shire  Railway  Co,  (10  L.  R.  Ex.  47),  as  giving  it  sanction.  The 
case  of  Thorogood  was  this — It  was  an  action  by  a  passenger  in  an 
omnibus  against  the  proprietors  of  another  omnibus  in  order  to 
obtain  reparation  for  a  collision  which  took  place  between  them  in 
the  course  of  transit.  It  was  pleaded  for  the  proprietors  of  the 
omnibus — and  the  plea  was  sustained  by  the  Common  Law  Court 
— that  in  respect  that  the  driver  of  the  omnibus  in  which  the 
plaintiff  was  had  been  in  fault  also,  and  as  the  plaintiff,  being  a 
passenger,  was  identified  with  the  driver  of  the  omnibus,  he  was 
guilty  of  contributory  neghgence,  and  therefore  could  not  obtain 
reparation.  Now,  that  is  the  proposition  which  is  given  effect  to 
in  Thorogood! 8  case  and  is  pleaded  here ;  and  I  am  far  from  sapng 
that  if  we  were  to  follow  that  precedent  and  hold  it  sound  it  is 
not  directly  applicable.  I  have  read  these  cases  attentively,  and 
certainly  the  opinions  in  the  case  of  Thorogood  affurm  the  proposi- 
tion I  have  stated  to  its  full  extent.  But  before  we  can  be  ex- 
pected to  follow  the  opinions  of  English  judges,  entitled  and  certain 
to  receive  at  our  hands  deserved  respect,  we  must  have  •something 
more  than  mere  judicial  asseveration  for  our  guidance — some 
intelligible  principle — some  foundation  in  law  and  reason  in 
support  of  the  rule.  After  carefully  examining  this  case  of 
Thorogood,  1  entirely  sympathise  with  the  surprise  expressed  by 
Dr.  Lushington  (in  the  case  of  the  Milan,  31  Law  Journal  Beports, 
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P.  M.  &  A.  105)  at  the  judgment  itself,  and  the  inability  which 
that  great  lawyer  felt  to  comprehend  the  grounds  on  which  it 
proceeded.  It  has  not  been  received  with  favour  by  the  profession 
in  England,  as  the  significant  passage  in  Smith's  Leading  Cases 
(1,  266)  sufficiently  shows,  but  as  the  Judges  in  the  recent  case  of 
Armstrong  certainly  expressed  approval  of  it  (although  their 
remarks  were  obiter),  and  the  scope  of  the  principle  or  rule  is  very 
wide,  it  may  be  right  to  examipe  the  matter  closely,  and  ascertain 
to  what  amount  of  authority  the  decision  is  entitled. 

The  ground,  such  as  it  is,  on  which  the  judgment  in  ThorogoocCs 
case  is  defended  by  the  Judges  who  pronounced  it,  as  far  as  I  can 
imderstand  it,  is  the  supposed  identity  in  law  between  the  carrier 
and  the  passenger,  and  I  presume  that  identity  holds  in  every 
contract  of  carriage,  and  makes  the  passenger  or  the  customer  liable 
for  the  wrongful  acts  of  the  carrier.  No  stronger  expression  could 
be  used  to  imply  mutual  responsibility  than  identity.  The  persons, 
that  is  to  say,  are  one  and  the  same,  and  the  acts  of  one  are  the 
acts  of  the  other,  as  if  they  had  been  master  and  servant  or 
principal  and  agent.  But  this  is  merely  the  rule  of  "  qui  facit  per 
aiium,  facit  per  se "  in  a  very  questionable,  and  indeed,  as  with 
deference  1  think  it,  extravagant  application  of  it.  The  very  maxim 
which  it  taxed  the  ingenuity  of  Courts  to  abridge,  when  the  effect 
was  t^  shelter  the  master  from  responsibility  for  the  acts  of  his 
servant,  is  now  revealed  in  this  shape,  with  the  effect  of  protecting 
the  actual  wrong  done  from  the  legitimate  consequences  of  his  own 
wrong. 

If  it  be  true  that  the  wrongful  act  of  the  carrier  is  constructively 
and  by  imputation  the  wrongful  act  of  the  passenger,  it  necessarily 
follows  that,  whenever  a  third  party  is  injured  in  the  course  of  the 
execution  of  the  carrier's  contract  by  rail,  every  passenger  in  the 
train  is  liable  to  make  reparation  to  the  person  so  injured,  propter 
quod  fecerunt  per  alium,  because  being  identical  with  the  carrier, 
and  responsible  for  his  wrongful  acts,  they  did,  or  contributed  to, 
the  injury. 

I  am  quite  aware  that  the  Judges  in  Thorogood's  case  had  no 
intention  of  giving  any  countenance  to  such  a  demand.  But  I  see 
not  how  it  is  to  be  avoided,  excepting  on  the  assumption,  which  is 
manifestly  true,  that  the  passenger  is  not  identified  with  the  carrier, 
and  is  not  responsible  for  what  he  does.  I  can  only  infer  that  the 
identity  spoken  of  is  not  to  be  understood  as  a  complete  legal 
identity,  but  that  the  term  is  used  in  a  popular  sense,  sufficient  to 
exclude  the  action,  but  not  capable  of  being,  nor  intended  to  be, 
carried  out  to  all  its  other  legitimate  and  logical  results. 

The  question  whether  the  passenger  contributed  to  the  injury  is  a 
matter  of  factwhich  cannot  be  partially  true  and  partially  false.  But  is 
there  any  ground  for  holding  it  to  be  true  in  any  sense'?  It  seems  clear 
to  me  that  the  element  which  is  essential  to  the  application  of  the 
maxim  qui  f cunt  per  alium,  facit  per  se  is  entirely  absent  in  the  relation 
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of  carrier  and  passenger,  namely,  the  element  of  authoritv  and  con- 
trol No  man  can  be  responsible  for  the  acts  of  another  who  has 
no  authority  over  him.  The  contract  of  carriage  is  a  branch  of  the 
contract  loeaiio  operis,  and  has  weIl-<known  incidents  and  obliga- 
tions. The  carrier  is  bound  to  cany  the  passenger  safely,  and  if  he 
CbuIs  so  to  do,  he  is  guilty  of  a  breach  of  contract  The  passenger 
is  bound  to  pay  the  fisune  contracted  for,  and  there  the  l^;al  relation 
ends.  There  is  beyond  this  no  more  identity  between  them  than 
exists  between  a  liverpool  trader  who  commissions  and  the  Clyde 
shipbuilder  who  builds  a  ship,  or  between  an  English  railway  com- 
pany which  orders  and  the  manufacturer  at  Carron  who  constructs 
a  boiler.  They  are  independent  parties  to  a  contract^  and  neither 
has  control  nor  authority  over  the  other. 

It  was  suggested  in  one  of  these  cases  that  the  carrier  might  be 
considered  as  the  agent  of  the  passenger.  I  do  not  think  he  might 
be  so  considered,  unless  in  law  he  is  the  agent  of  the  passenger ; 
and  he  is  not  the  agent  of  the  passenger.  There  is  contract  of 
principal  and  agent  between  the  parties,  and  no  such  relation  is 
impli^  in  the  contract  of  carriage.  The  carrier  does  not  act  on 
the  passenger's  authority,  but  on  his  own.  He  runs  his  public 
vehicle  at  his  own  pleasure,  at  such  time,  in  such  places,  and  in 
such  manner  as  he  thinks  fit  If  these  things  form  part  of  his 
contract,  he  must  fulfil  them ;  but  he  is  in  no  respect  subject  to 
the  passenger's  orders  or  direction.  It  follows  therefore  that  the 
carrier  is  not  the  agent  of  the  passenger. 

No  doubt,  although  the  contract  of  carriage  does  not  imply  any 
mutual  respohsibility  for  the  acts  of  those  who  are  parties  to  it, 
either  may  so  act  as  to  be  participant  in  the  wrongful  acts  of  the 
other.  The  passenger  may  trust  himself  to  a  driver  whom  he  knows 
to  be  intoxicated  or  incapable ;  he  may  sit  beside  the  driver  and 
take  the  reins ;  he  may  bribe  the  driver  to  drive  at  a  dangerous 
pace ;  and  in  many  other  ways  may  contribute  to  his  own  injury 
or  that  of  another.  But  his  liability  for  such  acts  will  be  direct^ 
and  will  depend  on  his  own  delict  As  long  as  he  himself  acts 
under  his  contract,  he  has  no  responsibility  for  those  who  are  em- 
ployed to  convey  him. 

It  was  suggested  in  the  case  of  Thorogood  that  the  passenger 
selected  the  vehicle  in  which  he  chose'to  travel,  and  therefore  be- 
came responsible  for  the  wrongful  act  of  the  driver.  I  do  not  know 
what  virtue  there  may  be  in  the  term  "  selected,"  but  I  suppose  the 
same  thing  may  be  said  of  every  man  who  uses  a  public  convey- 
ance. Selecting  the  vehicle  only  means  that  he  used  it ;  and  how 
the  use  of  a  public  conveyance  by  a  passenger  should  be  a  wrong- 
ful act  I  am  quite  unable  to  understand. 

I  am  therefore  of  opinion  that  our  judgment  must  be  for  the 
pursuer,  with  the  sum  of  JE300  of  damages,  as  found  by  the  jury. 
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We  refer  our  readers  to  an  article  in  our  Volume  for  1864  (p.  484) 
on  the  labours  of  the  Commission  on  this  important  sphere  of 
legislative  action.  We  there  stated  a  distinction  which  existed  be- 
tween English  and  Scotch  law.  The  former  requires  express  repeal 
of  statutes,  though  they  be  in  non-observance  for  ages  long  past. 
Our  law,  on  the  contrarj-,  with  greater  propriety,  allows  statutes  to 
cease  by  long  desuetude  or  contrary  action.  It  was  certainly  strange 
to  learn,  from  th^  labours  of  the  Commission,  for  the  first  time  that 
certain  laws  were  said  to  have  been  in  observance  up  to  the  year 
1864— such  as  that  "No  shoemaker  shall  be  a  tanner,  nor  any 
tanner  a  shoemaker ;"  that  "  Irishmen  and  Irish  clerks  shall  depart 
from  the  realm ;"  "  that  for  the  benefit  of  archery,  the  price  of  long- 
bows shall  not  exceed  3s.  4d.,  under  a  penalty  of  20s. ;"  "that  the 
six  clerks  in  Chancery  may  marry," — with  many  similar  enactments 
of  loDg-forgotten  usages.  The  still  more  remarkable  of  the  series 
then  dealt  with  by  the  Commission  were*  statutes  which  had  not 
merely  fallen  into  desuetude,  but  which,  from  the  limit  of  time  for 
their  operation,  could  of  necessity  be  no  longer  operative.  Take, 
for  example,  an  Act  passed  three  centuries  ago,  but  which  was  only 
to  endure  for  twenty  years,  and  another  of  the  same  antiquity, 
declaring  that  it  was  to  endure  "  to  the  end  of  the  first  session  of 
Parliament,  a/nd  no  longer,'*  How  such  temporary  Acts  of  Parlia- 
ment in  this  distant  age  required  to  be  repealed  is  somewhat  self- 
contradictory. 

The  statute  which  formed  the  subject  of  our  article  in  1864 
was  the  26th  &  27th  Vict.  c.  125  (1863).  It  was,  we  believe,  the 
first  instalment  of  the  labours  of  the  Commission.  The  preamble 
sets  forth  that  "  it  is  expedient  that  certain  enactments  (mentioned 
in  the  schedule  to  this  Act)  which  have  ceased  to  be  in  force  other- 
wise than  by  express  and  specific  repeal,  or  have  by  lapse  of  time 
and  change  of  circumstances  become  unnecessary,  should  be  ex- 
pressly and  specifically  repealed^'  This  Act  only  extended  to 
England,  and  commenced  with  the  reign  of  Henry  III.,  and  ex- 
tended to  that  of  James  II.  of  England.  It  is  somewhat  startling 
to  find  in  the  view  of  the  Commissioners  that  an  Act  of  the  English 
Legislature  in  the  reign  of  James  I,  and  when  the  Crowns  had  first 
become  united,  had  remained  unrepealed  until  1863,  intituled  "  An 
Act  for  the  utter  abolition  of  all  memory  of  hostilities  and  the  depen- 
dence thereof,  between  England  and  Scotland,  ana  for  the  repress- 
ing of  occasions  of  discord  and  disorders  in  time  to  come  'M! 

The  labours  of  the  Commission  do  not  again  appear  in  the 
Statute  Book  until  1867,  unless  they  were  the  recommenders  of  the 
ill-favoured  Statute  of  the  28th  Vict  c.  33  (1865),  designated  "  An 
Act  to  repeal  the  Act  of  the  Parliament  of  Ireland  of  the  sixth 
year  of  Anne,  chapter  II.,  for  explaining  and  amending  the  several 


40  REVISIOX  OF  THE  STATUTE  LAW. 

Acts  against  Tories,  Bobers,  and  Sapparees"!  The  Ck>inimssionei8 
appear  again  in  the  Session  of  30  &  31  Vict  (1867),  when  they 
renew  their  labonrs  with  the  l^:islatiou  of  William  and  Maiy,  carry- 
ing them  down  to  the  10  Geo.  IIL  They  have  left  no  impress  on 
the  Statute  Book  in  1868  and  1869. 

In  1870  the  Commissioners  resume  their  labours  from  the  reign  of 
William  HI.  to  the  date  of  the  Act  33  &  34  Vict  c.  69.  The 
statutes  repealed  comprehend  many  statutes  relating  to  the  '*  South 
Sea  Company/'  and  as  to  lotteries  drawn  in  the  last  century,  with 
many  enactments  which  had  served  their  purpose,  and  had  long 
been  buried  in  ''the  tomb  of  all  the  Capulets."  The  Statute 
Book  of  this  Session  of  1870  had  for  the  first  time  annexed  certain 
tables  "  showing  the  effect  of  the  year's  legislation,"  pointing  out, 
firstly,  "  their  effect  on  former  Acts,"  and  secondly,  "  Acts  of  former 
sessions  repealed  and  amended  by  Acts  of  the  past  session." 
This  appendix  is  unquestionably  part  of  the  labours  of  the  Com- 
mission, but,  strange  to  say,  it  is  not  referred  to  in  the  statute,  and 
it  does  not  bear  any  authentication  whatever,  saving  that  it  is  said 
to  be  printed  by  the  ''  Printers  to  the  Queen's  most  excellent 
Majesty."  This  table  appears  in  future  Statute  Books,  but  still 
without  any  apparent  sanction. 

The  Commissioners  appear  again  in  1871,  34  &  35  Vict  c.  116. 
They,  without  explanation,  repeat  their  range  of  destruction  from 
the  reign  of  William  III.  to  the  41  of  Geo.  IIL  One  ancient 
statute  of  Edward  III.,  which  appears  to  have  escaped  from  the 
previous  massacre,  finds  a  solitary  place  in  the  Mortuary. 

In  the  Session  1872  the  Commissioners  obtain  two  several  Acts  of 
expurgation — the  first,  c.  63,  and  extending  from  the  13th  year  of 
the  reign  of  Greo.  III.  until  the  46th  of  the  same  reign.  The 
second  Act  to  be  cited,  No.  2,  takes  up  the  series  left  in  No.  1, 
and  carries  it  on  to  the  50th  of  the  reign  of  the  third  Greoige. 
A  third  statute,  cap.  98,  is  devoted  to  Irish  statutes  commencing 
with  Henry  III.  and  ending  with  Henry  VII.  Aa  might  be 
expected,  statutes  of  very  curious  complexion  appear  to  have  been 
in  observance  in  Ireland  until  kindly  destroyed  under  the  axe  of  the 
Commissioners  in  1872.  Such  are  the  "  Befusal  of  Heirs  to  marry," 
"  Extortions  by  Clerks  of  Justices,"  "  Champion's  oath  in  a  Writ  of 
Bight,"  "Protection  of  persons  fleeing  unto  the  \3hurch,"  "All 
persons  may  buy  wool,"  "  The  sea  open  to  all  merchants,"  "  Lords 
and  great  men  shall  put  away  maintainers  of  quarrels !"  "  None 
shall  hunt  but  they  which  have  a  sufficient  living,"  "  Who  may 
only  wear  another's  livery!"  "The  orthodoxy  of  the  Church  of 
England  asserted !"  (now,  alas !  held  to  be  repealed !)  It  is 
strange  in  Irish  statutes  to  find  several  applicable  to  Wales, 
such  as  *'  Welshmen  shall  not  have  castles,"  "  Castles  and  walled 
towns  in  Wales  shall  be  kept  by  Englishmen,"  and  Englishmen 
married  to  Welshwomen  shall  not  bear  office  in  Wales.  These 
three  statutes  of  Sevision,  though  filling  separate  portions  of  the 
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Statute  Book,  curiously  enough,  are  all  passed  on  the  same  day  (10th 
August).  It  is  inexplicable  how  the  series  should  thus  be  rudely 
broken,  and  that  two  applicable  to  England  passed  in  the  same  day 
should  have  formed  separate  Acts,  the  second,  to  be  known  as  No. 
2,  a  rather  mechanical  mode  of  citing  a  statute. 

In  1873  the  Commissioners  place  on  the  Statute  Book  a  very 
lengthy  Act  of  Bevision,  occupying  no  less  than  97  of  its  folio 
pages,  and  extending  from  the  42  Geo.  IIL  to  1  Will.  IV.    A 
Statute  of  George  11.  appears  to  have  escaped  previous  massacres, 
and  is  now  immolated  with  the  curious  title  of  "  An  Act  to  prevent 
the  marriage  of  lunatics."    So  far  as  it  here  appears  there  is  only 
one  statute  of  the  reign  of  William  IV.  sacrificed  at  the  altar  of 
Ee vision.      In   1874  the  Bevision  Statute  commences  with  1  & 
2  Vict,  ending  with  the  7  &  8  of  her  reign.     In  1875  the  Com- 
mission have  placed  on   record  a  statute,  in  extent  68  pages. 
The  work  of  demolition    is    again  sent  back  to  the    reign  of 
George  I.,  with  some  strays  from  the  reigns  of  George  IV.  and 
William  IV.      Once  more  the  Statute  law  is  revised  from  2  &  3  of 
the  Queen  to  the  31  &  32  Vict  of  her  reign.     The  Act  1875  has 
one  strange  and  startling  section.     A  certain  section  of  an  Act  of 
the  reign  of  Geo.  IV.  c.  58,  which  was  repealed  by  the  Bevision 
Act  1873,  is  "  revived  as  from  the  repeal  thereof,  and  all  proceed- 
ings taken  thereunder  (?)  since  such  repeal  shall  be  as  valid  and 
effectual  as  if  the  said  section  had  not  been  repealed."    This  un- 
fortunate section,  which  had  lain  entombed  for  two  years  and  then 
resuscitated,  is  to  be  found  in  the  Publicans  Act  of  1828  for  Scot- 
land,   But,  strange  to  tell,  this  25th  section  was  the  only  provision 
for  appeals  fi'om  justices  to  Quarter  Sessions.     So  little  known 
was  the  repealing  clause  of  1873,  that  it  is  believed  that,  during  the 
two  years  of  interregnum,  numerous    appeals  were  taken  and 
adjudicated  on  without  challenge,  but  without  authority.     This 
shows  the  extreme  delicacy  essential  to  the  work  of  revision.     In- 
deed, it  is  now  dangerous  to  act  on  any  statute  without  first 
making  a  minute  examination  of  the  several  Bevision  statutes. 
This,  by  reason  of  the  desultory  method  adopted  by  the  Commis- 
sioners, will  be  found  a  very  difficult  and  trying  task.     We  doubt 
not  but  many  more  instances  on  investigation  wUl  be  found  requir- 
ing repeal  of  the  repealing  statutes  than  that  which  we  have  recorded. 
It  is  a  constitutional  principle  in  theory  adverse  to  a  standing 
&nny,  that  the  statute  for  its  regulation  (so  ominously  still  termed 
the  Mutiny  Act)  is  of  necessity  an  annual  Act,  yet  the  whole  series 
from  the  first  passing  of  that  Act  in  1689  are  now  under  th«  Bevision 
statutes  repedled.      So,  too,  the  usual  closing  section  fur  a  time 
added  to  Acts  of  Parliament,  that  "  this  Act  may  be  repealed  or 
amended  during  the  present  session,"  is  also  repealed,  whilst  the 
whole  Act  may  otherwise  remain  in  its  integrity.     Surely  there  is 
something  inconsistent  in  assuming  that  a  law  which  on  its  veiy 
face  has  expired  should  still  require  an  Act  of  Parliament  to 
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tenninate  its  existcDce.    No  doubt  it  is  meant  for  authority  to  have 
a  revised  edition  of  the  Statute  Book.     But  all  such  Acts  and 
clauses  of  Acts,  which  without  doubt  on  their  very  face  have  fallen 
by  the  necessary  lapse  of  time,  might  surely  be  safely  left  to  a 
qualified  Commissioner,  or  even  an  editor,  to  omit  from  a  revised 
^tion.    But  there  is  something  utterly  ridiculous  to  require  the 
aid  of  legislation  to  repeal  what  long  has  from  its  nature  ceased  to 
exist,  and  yet,  from  the  veiy  act  of  repeal,  is  assumed  to  have  been 
imtil  then  in  observance.     It  might  be  that,  according  to  the 
theory  of  English  law,  contrary  practice,  if  not  mere  desuetude,, 
might  require  express  repeal  of  some  statutes  not  in  observance. 
But  had  the  labours  of  the  Commissioners  been  confined  to  such 
statutes  oidy,  omitting  those  which  had  without  doubt  expired,, 
the  field  of  their  labours  would  have  been  greatly  limited.     They 
would  not  have  been  so  apt  to  make  errors,  as  it  has  been  shown 
in  one  case  (we  fear  many  others  will  be  found)  where  a  statute 
was   by  the  Bevision  statute  by  mistake  repealed,  but  requiring 
once  more  to  be  set  up  after  the  lapse  of  years.     The  gener^ 
public,  and  especially  the  profession,  would  have  been  saved  the 
vexation  and  useless  labour  of  examining  the  lengthy  resiilts  of 
the  Comnussion,  to  discover  whether  certain  statutes  had  fallen  or 
were  still  in  observance  and  to  be  observed.  H.  B. 


William  Dingwall  Fordyce,  M.P. — It  is  our  painful  duty  to 
record  the  death,  at  the  early  age  of  thirty-nine,  of  WilUam 
Dingwall  Fordyce,  M.P.,  who  died  at  his  residence  of  Brucklay 
Castle,  Aberdeenshire,  on  the  26th  November  last  Bom  in  1836, 
the  deceased  gentleman  was  a  member  of  the  Faculty  of  Advocates,, 
having  passed  at  the  Bar  in  1861.  His  father,  Alexander  Dingwall 
Fordyce,  captain  in  the  Eoyal  Navy,  and  M.P.  for  the  city  of  Aber- 
deen, died  in  1863,  and  on  his  death  his  son  William  succeeded  to 
the  family  estate  of  Brucklay,  and  withdrew  from  the  Bar.  At  the 
general  election  in  1866,  when  Sir  James  Elphinstone,  Bart., 
offered  himself  as  a  candidate  in  the  Tory  interest  for  the  then 
undivided  county  of  Aberdeen,  the  Liberals  looked  about  for  a 
suitable  representative,  and  ultimately  fixed  their  choice  upon  the 
young  "  Laird  of  Brucklay,"  at  that  time  only  thirty  years  of  age. 
The  respect  entertained  for  the  father's  memory  was  the  son's  surest 
and  best  introduction  to  public  life.  His  own  sensible  public 
appearances,  youthful  modesty,  and  unmistakeable  sincerity  of 
character,  confirmed  this  favourable  impression,  and  the  result  was 
that  Mr.  Fordyce  was  elected  by  an  oveiwhelming  majority.  It  is 
not  our  province  here  to  enter  upon  the  merits  of  rival  parties,  but 
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as  Mr.  Fordyce  was  the  first  Liberal  who  ever  sat  for  Aberdeen- 
shire, to  him  belonged  the  credit,  or  the  discredit,, of  breaking  up  the 
old  hereditary  opinions  and  traditions  of  that  county  on  many 
subjects ;  such  as  the  preservation  of  game,  the  law  of  hypothec 
and  entail,  tenant-right,  and  the  duty  of  landlords  to  provide  im- 
proved dwellings  for  the  labourers  on  their  farms.  All  these  social 
questions  occupied  his  thoughts  and  attention  during  the  subsequent 
years  of  a  too  short  life ;  and,  as  he  retained  his  seat  in  Parliament 
and  the  full  confidence  of  the  electors,  he  was  able  from  time  to  time 
to  initiate  and  help  forward  many  measures,  the  importance  of  which 
are  only  now  beginning  to  be  fully  felt  In  alluding  to  his  death  a 
contemporary  has  said :  "  During  the  time  he  sat  in  the  House  of 
Commons  no  young  Scotch  member  has  gained  such  a  reputation 
for  honest  integrity  of  political  character,  courageous  expression  of 
opinion,  and  untiring  devotion  to  duty.  His  inherent  modesty  of 
disposition  often  kept  him  silent  and  in  the  background,  when 
others  of  a  more  noisy  temperament  crowded  to  the  front,  but  when 
he  spoke  he  did  so  with  the  authority  of  one  who  believed  what 
he  said,  and  so  thoroughly  in  earnest,  that  he  would  rather  have 
lost  his  seat  than  voted  contrary  to  his  opinions.  A  good  landlord, 
a  tnie-hearted  Christian  gentleman,  of  whom  the  North  of  Scotland 
may  well  be  proud,  and  whose  early  and  unexpected  death  is  a 
public  misfortune."  In  1870  Mr.  Fordyce  was  married  to  the 
eldest  daughter  of  Mr.  Eobert  Horn,  Vice-Dean  of  Faculty,  and  by 
her  he  has  left  issue,  two  sons  and  two  daughters. 

Hebe  we  can  do  no  more  than  record  the  still  more  sudden  death 
of  another  member  of  the  Scottish  Bar,  Mr.  Henry  H.  Lancaster, 
who  died  at  his  house  in  Ainslie  Place,  Edinburgh,  on  the  23rd  of 
December  last,  at  the  comparatively  early  age  of  forty-six.  Few 
things  that  we  can  recollect  of  in  the  fortunes  of  public  and  pro- 
fessional men  have  been  so  striking.  In  the  prime  of  life,  in  the 
fulness  of  his  powers,  in  the  possession  of,  to  any  ordinary  observer, 
an  enormous  vitality, — amid  the  ambitious  longings  of  a  spirit 
whose  eagerness  for  public  distinction  had  remained  unimpaired  by 
the  experience  of  middle  life,  in  the  assured  expectation  that  one 
day  or  another  he  would  take  a  leading  place  in  matters  public  and 
political  (and  his  realm,  was  in  these  regions), — a  man  of  undoubted 
power  and  immense  vivacity,  has  suddenly  been  called  away. 

"  The  fair  guerdon,  when  we  hope  to  find 
And  think  to  burst  out  into  sudden  blaze, 
Conies  the  blind  Fury  with  the  abhorred  shears. 
And  slits  the  thin-spun  life." 

It  is  only  another  (although  a  very  emphatic  one)  of  the  many 
homihes  on  the  vanity  of  human  wishes  and  the  futility  of  human 
exertion,  which  Time  is  always  preaching,  and  Human  Nature^ 
with  a  wise  and  providential  endowment  of  indifference,  is  eternally 
disr^arding. 
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DsRELiCT. — Carao  told  by  order  of  Court — Righi  to  freight — A  ship  damaged 
by  colliaion  was  aoandoned  by  her  crew,  and  afterwards  saved  and  brought 
into  a  port  in  this  country.  The  shipowner  offered  to  take  the  cargo  to  Bremen, 
its  destined  port,  but  the  Court  ordered  a  sale  here.  HM^  that  neither  party 
was  prejudiced  by  the  sale,  and  that  the  contract  between  the  shipowner  and 
owner  of  cargo  was  put  an  end  to  by  the  abandonment,  and  that  the  shipowner 
was  not  entitled  to  any  freight. — Tht  Kathleen,  43  L.  J.  Hep.  (Admiralty)  39. 

Cheque. — Cmmderation — Antecedent  debt — A  creditor  to  whom  a  cheque  or 
other  negotiable  security  is  given  on  accotmt  of  a  pre-existing  debt,  holds  it  by 
an  indefeasible  tiUe,  whether  it  be  one  payable  at  a  future  time  or  on  demano. 
Deft,  bought  of  L.  foreign  bills,  drawn  by  L.,  which,  according  to  the  usual 
course  of  business,  were  to  be  paid  for  on  the  14th  of  February.  On  the  13th 
of  February,  L.  being  pressed  by  pits.,  his  bankers,  to  whom  he  was  largely 
indebted,  gave  them,  in  partial  reduction  of  the  debt,  a  draft  or  order  on  defL 
for  the  amount  of  ti^e  buls  payable  to  pits.'  order.  On  the  14th  of  February, 
deft,  received  from  pits,  this  dmt  or  order,  and  gave  them  in  exchange  his  own 
cheque  on  his  bankers  for  the  same  amgunt  payable  to  bearer.  Pits,  received 
it  bona  fde,  and  without  notice  of  any  infirmity  of  title  on  the  part  of  L.,  and 
entered  it  in  their  books  to  L.'s  credit,  and  presented  it  at  the  clearing-house 
the  same  day  to  deft.'s  bankers.  The  latter  refused  payment  under  instructions 
from  deft.,  who  had,  since  drawing^ the  cheque,  discovered  that  L.  had  stopped 
payment.  Pits.,  on  the  16th  of  February,  entered  the  cheque  to  L.'s  deoit. 
The  bills  bought  by  deft,  were  afterwards  dishonoured.  Pits,  having  sued 
deft,  upon  the  cheque, — Held,  by  the  majority  of  the  Court  of  Exchequer 
Chamber,  diaentiente  Lord  Coleridge.  C.J.  (affirming  the  judgment  of  the 
Court  of  Exchequer),  that  pits,  were  nolders  of  the  cheque  for  valuable  con- 
sideration, and  were  entitled  to  recover. — Currie  v.  Miea,  Ex.  Ch.  (Ex.  d4), 
44  L.  J. 

CompensJlTIOH. — Action  on  behalf  of  reUUhee  or  person  killed  by  another* t 
negligence — Pecuniary  intereet  in  life  of  deceased, — In  oixler  to  maintain  an  action 
under  9  &  10  Vict,  c  93,  the  persons  upon  whose  belialf  it  is  brought  muat 
prove  that  during  the  lifetime  of  the  deceased  a  pecuniary  advantage  accrued 
to  them  owing  to  their  relationship  with  him.  Tney  are  not  entitled  to  com- 
pensation uDder  that  statute,  if  the  only  necuniapy  benefit  to  them  from  his 
life  was  derived  from  a  contract  which  they  had  entered  into  with  him. — 
Sykee  v.  The  NorthrEastem  Railway  Co.,  44  L.  J.  Rep.,  C.  P.  191. 

Neguqekcs. — Raihoay  company — Contributory  negligence  in  vlaintifft^  not 
foreaeeing  defendants*  negligence, — Pits.,  collieiy  owners,  possessea  a  siding  on 
one  of  the  lines  of  defts.,  a  railway  company,  and  a  bridge  over  the  siding 
with  a  headway  of  eight  feet.  Ihe  course  of  business  was  for  defts.  to 
bring  pits.*  empty  waggons  on  to  the  siding  and  leave  them,  and  for  pita. 
then  to  deal  with  them  as  they  thought  fit.  At  pits.*  coUiery  it  was  the  cus- 
tom to  leave  off  work  at  12.30  p.m.  on  Saturdays,  and  resume  it  at  6  a.m.  en 
Mondays.  On  a  Saturday  afternoon  at  2.30  p.m.  defts.  brought  and  left  on  the 
siding  some  of  pits.'  waggons,  all  empty  but  one,  which  being  loaded  with  a 
disabled  waggon  was  eleven  feet  high,  and  therefore  could  not  pass  under  the 
bridge.  Theioaded  waggon  and  the  others  were  known  to  a  person  in  charge 
of  the  pits.'  works,  during  the  absence  of  the  workmen  at  2.30  on  that  day, 
to  be  on  the  siding,  and  were  left  standing  there.  On  Sunday  night,  after 
dark,  delta.'  servants  brought  an  encine  and  a  long  train  of  pits.'  empty  wag- 
gons on  to  the  same  siding,  and  with  this  train  pushed  the  loaded  waggon  up 
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to  the  bridge,  and  on  the  waggon  being  stopped  by  the  bridge,  without  looking 
to  ascertain  the  cause,  gave  such  momentum  to  the  engine  that  the  waggon 
with  its  load  knocked  the  bridge  down,  and  injured  other  property  of  pits. 
Pita,  having  sued  defts.  for  negligence,  and  the  jury  having  found  a  verdict  for 
d«ft8.  on  the  ground  that  there  was  contributory  negligence  on  the  part  of  the 
pits,— ifeW  (by  the  majority  of  the  Exchequer  Chamber,  reversing  the  decision 
of  the  Exchequer,  43  L.  J.  Rep.  (N.  S.)  Exch.  73),  that  there  was  evidence  for 
the  jury  of  sucn  contributory  negligence  in  pits,  as  would  disentitle  them  from 
recovering. — Eadley  v.  London  and  North-JVeaUm  Railway  Co.,  44  L.  J.  (Ex. 
Ch.),  Exch.  73. 

Xeolioence. — Railway  passenger  carried  at  his  own  risk — Extent  of  sxemv- 
tvmfnm  liability. — Where  a  passenger  travels  on  a  railway  at  his  own  risk, 
the  exemption  from  liability  on  the  part  of  the  railway  company  extends,  not 
only  to  the  actual  transit,  but  to  risks  incurred  on  the  premiises  of  the  company 
in  coming  to  and  going  from  the  points  to  which  the  contract  to  carry  applies  ; 
flo  that  a  cattle  drover  so  travelling  who  had  to  alight  at  a  siding,  and  in  neces- 
aarily  going  to  the  station  passed  a  dangerous  place  at  which  he  met  with  an 
accident,  was  held  not  entitled  to  recover,  although  the  jury  found  there  had 
been  negligence  Ion  the  defts.'  part.-— (roiZw  v.  2%«  London  and  North-Western 
RaUMfay  Co.,  44  L.  J.,  Q.  B.  89. 

Neouoenoib. — Collision  of  trains — IdentiJuxUion  of  plaintiff  with  driv^ 
gmliy  of  contributory  negligmce. — The  L.  &  N.-W.  Railway  Company  have 
running  powers  over  the  defts.'  railway.  Pit.,  employed  by  the  L.  &  N.- 
W.  Railway  Company  as  travelling  inspector  of  carriages,  was  upon  a  jour- 
ney with  a  free  pass,  in  a  carriage  of  a  train  of  that  company  over  the  defts.' 
line,  when  the  train  ran  past  an  adverse  danger  signal  and  into  some  trucks 
▼hich  were  t^en  being  snunted  on  the  line  by  defts.*  servants.  The  collision 
hurt  the  pit.  In  an  action  bv  him  against  the  defts.,  the  jury  found  that  the 
driver  of  the  L.  &  N.-W.  Railway  train  was  negligent  in  passing  the  signal, 
and  that  the  servants  of  the  defts.  were  also  negligent  in  shunting  the  trucks  : — 
Hdd  (substantiating  Thorogood  v.  Bryan,  18  L.  J.  Rep.  (N.  S.)  C.  P.  336), 
that  the  contributory  negligence  of  the  driver  of  the  train  disentitled  the  pit. 
to  recover  damages  for  the  defts.'  negligence. — Armstrong  v.  The  Lancashire 
and  Yorkshire  Railway  Co.,  4A  L.  J.  Exch.  89. 

Secdhitt  for  Money. — Rate  of  interest — Damages — Implied  contract^^  dt  4 
wax.  IV.  c.  42,  s.  28. — Where  a  person  borrows  money  for  a  certain  period,  with 
interest  at  a  certain  rate  down  to  the  dav  named,  a  contract  for  payment  of 
interest  at  that  rate  after  the  day  named  is  not  to  be  implied.  The  principal 
and  interest,  if  not  then  paid,  become  a  debt,  and  any  allowance  for  its  detention 
or  non-payment  made  by  any  tribunal  before  which  the  pa3rment  may  be  sought 
is  in  the  nature  of  damages,  not  of  interest  Although  the  rate  of  interest  agreed 
on  for  the  time  certain  is  usually  adopted  as  the  proper  measure  of  the  damages 
for  the  sulieequent  delay,  the  tribunal  may  look  at  all  the  circumstances  of  the 
case,  and  award  such  a  rate  of  interest  as  shall  appear  fair  and  reasonable.  Where 
the  holder  of  a  warrant  of  attorney  to  enter  judgment  for  a  fixed  sum  on  a  day 
oamed,  with  interest  at  the  rate  of  £6  per  cent  per  month  and  costs,  did  not 
enter  up  judgment,  and  did  not — the  maker  of  the  instrument  having  died — make 
any  definite  claim  against  his  debtor's  estate  for  the  space  of  four  years  and 
npwaids : — Held,  that  the  tribunal  Tone  of  the  Vice-Chancellors)  before  whom 
the  daim  at  last  came  was  justified  in  awarding  by  way  of  damages  such  a 
rate  of  interest  as  the  holder  of  the  warrant  of  attorney  would  have  been 
entitled  to,  according  to  the  ordinary  rule  of  the  Court  of  Chancery,  had  he 
entered  up  judgment  on  the  day  named  in  the  defeasance  of  the  warrant  of 
attorney,  namely,  at  the  rate  of  four  per  cent — Cook  v.  FowUr,  43  L.  J.  Rep. 
Ch,  (H.  L.)  855. 

Mabtib  akd  Servant. — Liability  of  principal  for  acts  of  agent — Scope  of 
MTRNiff  employment. — The  defts.   ^ere    proprietors    of    a    sewage  farm    of 
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which  B.  was  manager.  The  farm  was  separated  from  the  pit's  land  by  a 
brook.  In  order  to  improve  the  drainage  from  the  farm,  and  to  benefit  the 
neighbourhood,  B.  scoured  the  brook,  pared  down  the  bank  of  pit's  land,  and 
cat  down  the  bushes  there  growing.  These  acts  were  trespasses,  and  B.  had 
no  express  authority  from  the  defts.  to  commit  them  : — Heldf  that  the  deftd. 
were  not  liable  to  be  sued  by  the  pit.  in  respect  of  the  acts  above  mentioned, 
as  they  were  not  done  upon  the  sewage  farm. — Lord  Bolinghroke  v.  The  Local 
Board  of  Health  of  Swindon  New  Town,  43  L.  J.  Rep.  C.  P.  287. 

Marine  Insurance. — Freight — Prepayment  of  part  affreight — Insurance  of 
freight. — By  a  charter-party,  under  which  the  plt.'s  vessel  was  chartered  to 
carry  a  cargo  of  coal  from  Oreenock  to  Bombay,  freight  was  used  to  be  juiid  on 
the  right  delivery  of  the  cargo  at  a  certain  rate  per  ton  on  the  quantity 
delivered,  and  such  freight  was  to  be  half  in  cash  on  signing  bills  of  lading, 
and  the  remainder  on  the  right  delivery  of  the  cargo.  The  vessel  left  Greenock 
with  her  chartered  cargo,  and  was  wrecked  on  the  voyage  ;  half  her  cargo  was 
totally  lost,  but  half  was  saved  and  delivered  at  Bombay  ;  but  as  the  freight,  in 
respect  of  that  half,  was  less  than  the  freight  which  had  been  paid  in  advance 
on  signing  the  bills  of  lading,  the  pit.  received  no  freight  on  the  delivery  of 
such  naif,  but  totally  lost  the  same  : — Held  (per  Cockbum,  C.J.,  Mellor,  J., 
and  Amphlett,  B.,  reversing  the  decision  of  the  Court  of  Common  Plea.*!, 
Cleasby,  B.,  and  Pollock,  B.,  dissentieniibus),  that  the  freight  which  the  pit. 
so  lost  was  not  recoverable  as  a  total  loss  under  an  insurance  of  freight  to  be 
earned  by  the  said  vessel  on  the  said  voyage,  which  the  pit.  effected  after  the 
charter-party. — Allison  v.  The  Bristol  Marine  Insurant  Company,  43  L.  J.  Hep. 
C.  P.  (Ex.  Ch.)  311. 

Bailment. — Carrier — Lighterman — Insurer  of  goods — Liahility  of  as  common 
carrier, — A  person  who  exercises  the  ordinary  employment  of  a  lighterman  by 
carrying  goods  in  his  fiats  for  reward,  although  he  may  not  be  bound  as  a 
common  carrier  to  receive  the  goods  of  all  comers  indifferently,  nevertheless 
incurs  the  liability  of  a  conmion  carrier  for  the  safe^  of  goods  carried  by  Ixini. 
So  held  by  the  majority  of  the  Court.  Per  Brett,  J.,  such  a  person  is  not  a 
common  carrier,  but  in  the  absence  of  any  special  agreement  is,  by  a  custom 
adopted  and  recognized  by  the  Courts,  liable  as  a  shipowner,  upon  an  implied 
undertaking,  to  carry  at  his  own  absolute  risk,  the  act  of  God  and  the  Queen's 
enemicj*  alone  excepted. — Liver  Alkali  Company  {Limited)  v.  Johnson,  43  L.  J. 
liep.  Ex.  (Ex.  Ch.)  216. 

MlBCHlKVOUS  Animal. — Scienter — Complaint  to  urvafd — Knowledge  of  servant 
tf^  krunvledge  of  master, — In  an  action  against  a  publican  for  knowingly 
ken  ping  a  ferocious  dog,  a  witness  deponed  that,  having  been  attacked  by  the 
dog  at  a  ])reviou8  time,  he  complained  to  the  barman  who  was  serving  the  aefL's 
cuMtomers.  Another  witness  also  proved  that,  having  been  attacked  on  a 
different  occasion  by  the  dog,  he  likewise  complained  to  the  barman.  At  the 
trial  the  ])lt.  was  non-suited  on  the  ground  that  the  foregoing  circumstances 
did  not  amount  to  knowledge  in  the  deft,  of  the  dog's  ferocity  : — Held^  per 
Lord  Coleridge,  C.J.,  and  Keating,  J.,  diss.  Brett,  J.,  that  as  the  complaints 
had  been  made  to  persons  who,  in  the  deft's  absence,  were  managing?  his 
business,  there  was  prima  fade  evidence  of  knowledge  in  the  deft,  of  the  dc^*a 
ferocity,  and  that  the  non-suit  must  be  set  SBide,— Applebee  v.  Percy,  43  L.  J. 
Rep.  C.  P.  365. 

Railway. — Liahility  as  common  carriers,  as  warehousemen,  aud  a«  depositaries. 
— After  the  responsibility  of  a  railroad  as  a  common  carrier  has  ceased,  they 
may  charge  for  storage  of  goods  as  warehousemen,  in  which  case  they  will  be 
liable  for  ordinary  care  in  relation  to  the  goods.  But  where  they  are  acting 
in  good  faith  as  mere  depositaries,  without  pay,  they  are  only  responsible  for 
slight  care,  and  would  not  be  liable  for  an  act  of  ordinary  negligence  on  the 
part  of  their  servant  in  taking  care  of  the  goods.— jBroum  v.  Railway,  54  New 
^pshire  Reports,  535. 
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Qame  Tenant. — Grant  of  right  of  shooting — Injury  to  game  by  cutting  down 
trees  by  landlord. — Under  an  ordinary  grant  of  the  exclusive  right  of  shooting 
over  an  estate,  the  tenant  has  no  right  to  prevent  the  landlord  from  cutting 
down  trees  in  the  proper  course  of  management  of  the  estate,  even  though  the 
result  of  the  cutting  will  be  prejudicial  to  the  shooting.  Decision  of  Hall, 
V.C,  reversed. — Geams  v.  Baker,  44  L.  J.  Rep.  Ch.  334. 

Solicitor. — Liability  for  negligence  in  indtuing  client  to  take  insufficient 
saurity. — A  bill  charged  that  a  solicitor  had  negligently  recommended  the 
pit.  compiny  to  accept  a  freehold  house  as  security  for  a  loan  of  £5000,  and 
had  advised  that  the  mortgagors  had  the  absolute  fee  simple  in  the  house 
£ree  from  incumbrance,  whereas,  in  fact,  they  had  only  an  interest  in  one 
moiety,  and  that  subject  to  incumbrances  and  a  contract  for  sale.  The  bill 
pmyed  that  the  solicitor  mi^ht  be  decreed  to  make  good  the  £5000  and  costs, 
and  to  take  over  the  security  from  the  client.  A  suit  for  the  realisation  of 
the  security  was  pending,  and  the  mortgagors  were  bankrupts,  so  that  the 
actual  loss,  if  any,  was  not  ascertained : — Held,  that  the  Court  had  no 
jurisdiction  to  grant  such  relief,  and  that  even  if  such  jurisdiction  existed 
there  was  a  discretion  to  refuse  to  exercise  it  in  such  a  case,  and  a  demurrer 

was  allowed. — The  British  Mutual  Investment  Company  {Limited)  v. , 

a  Solieiiar,  44  L.  J.  Rep.  Ch.  332. 

Salyaob. — Apportionment — Transport  hired  by  Government — Officer  of  Qtieen^s 
«^ipi. — ^A  transport  ship  hired  by  Gfovemment,  and  performing,  by  the  orders 
of  the  officer  of  a  Queen's  ship,  salvage  services  not  within  tne  terms  of  the 
charter-party,  is  entitled  to«a^  eiiare  of  the  amount  awarded  as  salvage.  An 
officer  of  a  Queen's  ship,  by  whose  orders  some  of  his  crew  and  a  transport 
ship  effected  salvage,  is  entitled  to  a  share  of  the  salvage  awarded. — The  SfHe, 
44  L.  J.  Rep.  (Admiralty)  38. 

Collision  or  Yebsels. — A  steamship  meeting  three  barges  was  compelled 
to  starboard  to  avoid  the  first  barge.  By  starboarding  the  steamship  came  into 
collision  with  all  three  barges  : — Held,  that  the  first  barge  was  liable  for  the 
damage  done  to  the  other  barges. — Th4  Thames  v.  The  Sisters,  44  L.  J.  Rep. 
(Admiralty)  23. 

Xvovi,— Canada — "Transaction*' — Power  of  avou4  to  suspend  action, — By 
the  law  of  Canada  an  '*  avou^ "  has  no  general  power  to  bind  his  client  by 
a  "transaction."  The  appellant  having  commenced  an  action  against  the 
lespondent,  the  respondent  entered  into  a  "  transaction  "  with  the  "  avou^  "  of 
the  appelhmt,  to  settle  the  action  on  certain  terma  The  appellant  afterwards, 
without  discontinuing  the  first  action,  brought  another  action  to  enforce 
the  "  transaction  :" — Held,  that  as  the  fii^  action  was  not  for  the  same  cause  as 
the  second,  an  action  might  be  maintained  to  enforce  the  "transaction"  without 
discontinuing  the  first  action. — King  v.  PinsoneauU,  44  L.  J.,  P.  C,  12. 

Collision. — Regulations — Light  Screens — Construction  of  Merchant  Shipping 
Act. — To  render  a  ship  liable  to  be  deemed  in  fault  under  the  Merchant  Ship- 
ping Act  1873,  sec.  17,  for  an  infringement  of  the  regulations  for  preventing 
collisions,  the  infringement  must  be  one  having  some  possible  connection  with 
the  collision  in  question  ;  a  mere  infringement,  which  by  no  possibility  could 
have  anything  to  do  with  the  collision,  will  not  render  the  ship  liable.  A  ship 
canying  her  side-lights,  with  screens  shorter  than  required  by  the  regulations, 
is  not  to  be  deemed  in  fault  if  the  shortness  of  the  screens  could  not  by  any 
possibility  have  contributed  to  the  collision.  Semble,  that  the  peculiar  build 
of  a  ship  re<^uiring  her  side-light  screens  to  be  shorter  than  provided  in  the 
regolatioiis,  is  not  a  "circumstance  of  the  case  making  a  departure  from  the 
regulation  necessaiy,"  within  the  meaning  of  the  Merchant  Act  1873,  sec.  17. — 
Be  Fanny  CarviU,  32  L.  T.  Rep.  N.  S.  646.     Priv.  Co. 

Shippiko. — Damage  to  Cargo — Barratry — Excepted  perils, — A  cargo  of  wheat 
was  damaged  by  holes  feloniously  bored  in  the  ship's  side  by  some  of  the 
<Kw : — Heldj  that  in  a  question  as  to  the  construction  of  a  bill  of  lading,  this 
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wu  not  within  the  excepted  perils  "  da^er<of  the  seas,'  md  that  therefoTe- 
the  ihip  wu  liable  foi  the  damage.— I^^<uea,  44  L.  J.  Rep.  (Admiialtj),  17. 

FoRXIOM  DoiLiciJjX.—EngluK  tettlemait— Foreign  decree.— A  woman  domi- 
ciled in  England  mairied  a  man  having  a  foreign  domicile,  on  the  faith  that  he 
would  adopt  an  Eagliah  domicile.  A  eettlement,  void  b;  the  law  of  the 
foreijjTi  domicile,  but  valid  by  Engliah  law,  was  executed  previonBly  to  the 
mamage  ;  the  huaband  did  not  adopt  the  English  domicile,  and  obtained 
a  decree  in  his  own  conntiy  for  a  divorce,  in  a  suit  in  which  the  wife  was  not 
represented. —H<U,  that  the  settlement  was  binding  ;  and  that  the  decree  of 
the  foreign  country,  though  not  shown  to  be  invalid  bj  the  foreign  law,  would 
not  be  taken  notice  of  m  the  English  courts.  The  tmsta  of  the  settlement 
were  therefoie  directed  to  be  carried  into  execution. — CotUa  v.  Hieter,  44  L.  J. 
Bep.  CL  267. 

Mastbr  aiiD  Sebvaht. — Ntaligtnct  of  ftUow  »ertwni— r«jufy  to  fMot—(hm- 
puUary  pilotage. — There  is  not,  between  the  owners  of  a  ship  and  a  pilot  whom 
the;  are  compelled  to  employ,  an  implied  contract  that  the  pilot  shall  take 
upon  himself  the  risk  of  injury  from  negligence  of  the  shipowner's  servants. 
And  where  a  pilot  went  on  board  a  vessel,  in  the  course  of  his  duty,  in  a 
district  in  which  pilotage  is  compulsory,  and  while  he  was  on  board,  a  boat, 
which  had  been  negligently  eluug  by  servants  of  the  sbipowneis,  fell  on  and 
killed  him. — Held,  that  his  widow  could  recover  in  an  action  against  the  ship- 
owners brought  by  her,  as  executrix,  under  Lord  Campbell's  Act. — Smith  v, 
SUeU,  44  L.  J.  Bep.,  Q.  B. 

HlOBWAT. — Obilfvttio» — LitMUty  of  mrvtjfOr  for  tort — Maaim  rapondtat 
tuptrwr. — If  a  highway  board,  acting  as  a  corporation,  order  the  district 
surveyor  to  commit  a  treapass  on  private  property  within  the  district  of  the 
board,  for  the  purpose  of  removing  on  obstruction  from  a  disputed  highway, 
the  surveyor  is  liable  to  an  action  if  he  obeys  the  order  and  commits  the 
trespass.— .9«U,  so  affitming  the  decifflon  of  the  Court  below  (43  Law  J.  Rep. 

g.S.),  Exch.  129)  on  that  question,  leaving  untouched  the  decision  of  that 
urt  that  the  individual  membcLra  of  the  board  are  personally  liable  to  an 
action  of  trespass.— Jlf*«  v.  Havitr,  44  L.  J.  Bep  (Ex.  Ch.)  Ex. 

Shipfivq. — Damage — CoUition — Steam-tvg  hive  to. — A  steim-tng  hove  to  in 
the  fair-way  of  a  channel  is  bound  to  be  r^y  to  get  out  of  the  way  of  other 
shipa.- 7^  Jennie  S.  Barber  v.  The  Spindrift,  44  L.  J.  Bep.  (Admiralty)  20. 

Salvagi. — Wreck — Improper  deUnlion. — Salvora  found  a  barge  with  no  one 
ou  board  in  Blockwall  Beach,  and  moored  her  at  Northumberland  Wharf : — 
Held,  that  she  was  not  wreck  nithin  the  terms  of  the  450tli  section  of  the 
Merchant  Shipping  Act,  1854.— 7l«  Zeta,  44  L.  J.  Bep.  (Admiralty)  22. 

Wt.izxaomux.~Ei^t  to  flow  of  water— /ncnose  of  uter—Pre*cription-- 
ObttTuetion  of  itrtam. — A  stream  was  divided  at  a  spot  E.,  by  stones  placed 
there  before  living  memory.  Part  of  the  water  flowed  to  a  farmyard,  where 
it  entered  a  trough  used  tor  watering  cattle.  The  overflow  of  water  from  the 
li.iu^ii  fiiiiji'l  tt  way,  not  through  any  definite  channel,  but  by  percolation,  into 
II  n\T,  ulinh  also  receives  the  main  part  of  the  stream.  In  1847,  W.,  who 
biiii^liL  Llii  l:uid  between  E.  and  the  river,  ti^ther  with  a  mill  on  the  bank  of 
that  river.  iii:iJe  a  reservoir  to  collect  the  overflow  at  the  troogh,  and  condncted 
the  water  from  the  reservoir  to  the  mill  through  a  tunnel  or  covered  drain. 
In  lb(i7,  W.  conveyed  to  pit.  the  mill,  together  with  the  right  to  all  waters, 
rewrvin;;  in  himself  a  supply  of  water  for  domestic  and  other  purpoeea 
Defts.,  mnu  13  of  land  on  the  banks  of  the  stream  above  E.,  having  caused 
anobBtruL'Ti.iiof  the  stream  above  that  poiut,  and  having  therebv  substantially 
diniiniabtil   ihe  flow  of  water  to  the  reservoir,  and,  conaequently,  to  the  mill, 

SlL   brou^lit  an  action  against  them   for   obstruction.- .ff^ii   (aflSrming    the 
eci«ioi-  <>!'  tbe  Court  of  Exchequer.  42  Law  J.  Rep.  (N.S.^  Ex.  86),  that  pit., 
haviufj   acquired  the  right  of  W,  to  an  undiminished  flow  of  water  to   the 
a  right  to  the  water  flowing  thence  to  the  mill,  was 


aaiuired  ttte  righ 
ma.  consequenuy. 
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entitled  to  recover  for  the  obstruction. — Holker  ▼.  PorrUt,  44  L.  J.  Rep.  (Ex. 
OlXEx. 

Ma8teb. — Cargo — Discharge — Lien — Merchant  Shipping  Acij  1862,  25  S 
26  VicL  c.  63,  «.  67,  6a— The  Merchant  Shipping  Act  Amendment  Act,  1862, 
B.  67,  provides  that  where  the  owner  of  goods  imported  ''  fails  to  land  and  take 
deliveiy  thereof,"  the  shipowner  may  land  the  goods  and  warehouse  them  : — 
Eeldy  that  the  word  ''fails  "  need  not  imply  a  wi&ul  default  in  the  cargo  owner, 
and  that  the  shipowner  may  land  goods  and  warehouse  them  whenever  the 
delivery  to  the  owner  within  the  proper  time  has  been  prevented  by  force  of 
circumstances,  whether  the  latter  is  to  blame  or  not.  Section  68  provides 
that  *'  if  the  shipowner  ^ves  to  the  warehouse  owner  notice  in  writing  that  the 
goods  are  to  remain  subject  to  a  lien  for  freight,  or  other  charges  payable  to  the 
shipowner  to  an  amount  to  be  mentioned  m  such  notice,  the  goods  so  landed 
shall,  in  the  hands  of  the  warehouse  owner,  continue  liable  to  me  same  lien,  if 
any,  for  such  chaiges  as  they  were  subject  to  before  the  landing  thereof :" — 
Heliy  that  a  master  who  wilfully  inserts  in  a  notice  a  sum  in  excess  of  that  for 
which  he  has  a  lien,  is  guil^  of  a  wrongful  detention  of  goods,  and  is  liable 
in  an  action  for  a  breach  of  duty. — MiedbrocU  v.  Fitztimony  44  L.  J.  ]^p. 
(Admiralty)  25. 


I'hc  ScottiBh  "Jato  ittaga^ine  anb  Sheriff  (Court  ^.e^ortcr. 

SHERIFF  COURT  OF  PERTHSHIRE 
Sheriflf  Barclay. 

GOLDS  V.   SIB  A.  D.   STEWART. — Oct.   16,   1875. 

Landlord  and  tenant — Excess  of  game. — In  this  action  Mr.  Joseph  Gold  and 
Mn.  Gold,  tenants  of  the  Home  Farm  of  Murthly,  sued  Sir  Archibald 
Douglas  Stewart,  Bart,  of  Murthly,  for  £91,  as  loss  and  damage  sustained 
through  their  crops  in  1873  being  destroyed  by  an  excess  of  game — ^rabbits, 
hares,  roes,  etc — ^which  the  defender  had  wrongously  preserved  on  the  estate. 
On  the  7th  and  8th  January  last  proof  was  led  at  great  length  in  the 
Sheriff  Court  of  Perthshire  before  the  Sheriff-Substitute. 

The  following  interlocutor  was  pronounced  : — 

"  Perth,  October  15,  1875.  —  Having  heard  parties*  procurators,  and  made 
arizandum  with  the  process  and  proof  and  debate  :  Finds,  as  matter  of  fact — 
(1)  The  pursuers  were  and  are  tenants  in  the  Home  Farm  of  Murthly,  now 
under  the  defr.,  by  contract  of  lease  No.  17  of  process,  which  contains  the 
foUowing  provisions  : — *  Reserving  also  the  game,  deer,  roe,  rabbit,  wild  fowl, 
and  fish  upon  said  lands,  with  the  exclusive  right  of  hunting,  shooting,  cours- 
ing, and  fishing  for  the  same  to  the  proprietor,  or  others  having  nis  per- 
nussion,  and  that  notwithstanding  any  alteration  in  the  existing  Game  Laws  ; 
bat  the  roe,  hares,  and  rabbits  to  be  kept  down  so  as  to  prevent  all  cause  of 
complaint  by  the  tenants,  and  in  the  event  of  their  not  oeing  so  kept  down 
the  proprietor  atsJl  be  bound  to  pav  compensation  to  the  tenants  for  the 
damage  done  to  the  crops  on  said  lands  and  £Eu:ms,  according  as  the 
ttme  mav  be  ascertained  by  arbiters  as  aforesaid.'  (2)  In  the  year  1873  (the 
year  embraced  by  the  libel)  there  was  a  great  excess  of  rabbits  on  the 
panuen'  &rm  aforesaid,  and  thereby  an  increase  of  damage  sustained  on  the 
crops  of  that  year  on  the  pursuers'  said  farm,  to  their  loss  and  damage.  (3) 
The  porsuers  repeatedly  complained  to  the  defr.,  or  to  those  in  that  matter 
Rpieienting  him,  of  the  said  great  increase  and  consequent  damage,  and  called 
for  a  matuu  inspection  and  valuation  of  the  damage  ;  and  failing  in  obtaining 
Qch  they  procured  an  ez  parte  inspection  and  valuation  by  a  skilled  person.. 
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(4)  On  a  conjunct  view  of  the  whole  evidence,  assesses  the  damage  so  sub- 
tained  by  the  pursuers  on  their  crops  said  year  at  sixty  pounds ;  lor  which 
sum  decerns  :  Finds  the  pursuers  entitled  to  expenses,  and  remits  the  account 
thereof,  when  lodged,  to  me  auditor  to  tax,  and  decerns.       Hugh  Babclat. 

"  Note, — There  can  be  no  dispute  as  to  the  law.    Under  the  lease  the  pur- 
suers as  tenants  were  restricted  in  their  common  law  right  from  destroying 
rabbits,  and  thus  protect  their  crops.    The  landlord  undertook  to  keep  down 
the  game,  and  thus  protect  the  agricultural  tenants.     If  this  was  not  done, 
then  there  was  provision  made  for  the  ascertainment  of  damage  by  the 
increase  of   game.    Two  things  must  combine  to  substantiate  the  claim — 
first,  distinct  proof  of  the  increase  ;   and,  second,  equally  clear  evidence  of 
the  extent  of  the  damage  sustained  by  that  increase.     Every  rural  tenant, 
whether  game  be  reserved  or  not,  must  expect,  and  be  content  to  receive, 
damage  to  some  extent,  and  it  is  only  where  tne  excess  is  unusual  that  he  has 
good  cause  of  complaint  and  redress.    The  proof  of  the  excess  and  its  extent  is 
conflicting,  but  the  great  balance  is  on  the  side  of  the  pursuers.     Certainly  it 
is  proved  that  orders  to  keep  down  the  game  on  the  whole  estate  were  most 
stnngent     Whether  it  was  (as  it  does  seem  to  be)  that  the  pursuers'  fields 
were  best  located  for  the  haiitat  of  the  rabbit,  or  whether  from  the  extended 
sphere  of  the  operations  of  the  keepers  that  portion  of  it  required  more  close 
visitation  than  they  could  bestow  thereon,  it  is  proved  beyond  all  doubt  that 
rabbits  were  greatly  increased  on  their  farm,  and  d^miage  sustained  solely  by 
that  increase.    The  startling  evidence  of  the  harvesters  as  to  their  hecatomb  of 
rabbits,  or  rather  their  massacre  (far  from  being  that  of  the  Innocents),  puts 
this  increase  beyond  all  doubt.    The  defr.'s  proof  chiefly  depends  on  the  testi- 
mony of  the  keepers,  who  honestly  may  have  believed  that  they  did  all  within 
their  power  to  obey  their  orders  ;   several  of  them,  however,  admit  of  some 
increase  and  of  the  existence  of  some  damage.    It  is  admitted  that  the  pur- 
suers did  often  complain  of  the  damage  done  in  1873,  but  not  in  the  previous 
year  or  in  that  which  followed.  This  testifies  that  the  pursuers  were  not  ready 
to  complain  unless  the^  had  good  cause.    Above  all,  they  gave  defr.  oppor- 
tunity to  unite  in  the  inspection  with  the  gentleman  appointed  by  them,  which 
he  or  his  representatives  not  only  declined,  but  took  no  means  of  obtaining  an 
inspection  by  skilled  persons  on  their  own  behalf,  which  they  easily  could 
have  done,  and  which,  if  done,  would  have  received  the  utmost  regard.    Such 
•evidence  would  have  been  of  far  greater  weight  than  the  mere  opinions  of 
those  who  were  called  to  prove   their   own   due   performance   of   duty,   or 
of  neighbours  who  themselves  suffered  little  or  no  damage,  because  happily 
removed  from  the  covers  and  chase  where  rabbits  seemed  to  congregate  and 
propagate.    There  does  appear  no  small  degree  of  irrelevant  matters  intro- 
duced into  the  proof.    The  S.-S.  does  not  well  perceive  the  points  involved  in 
the  pathology  of  rabbits  and  their  recourse  to  the  medicinal  properties   of 
bark  to  cure  or  alleviate  their  maladies,  nor  of  their  being  beguiled  to  eat 
turnips  by  the  bait  of  covering  them  with  gross  concealing  a  trap.    On  both 
these  latter  points  the  gamekeepers  themselves  are  not  at  one.     Neither  does 
the  S.-S.  full^  recognise  the  fact  of  the  great  diminution  of  the  number  of 
rabbits  slain  m  1873  when  contrasted  with  the  higher  figures  of  previous  years. 
It  does  not  follow  that  it  was  that  there  were  no  more  to  be  killed  ;   but  as 
well  may  it  be  held  to  establish  the  increase,  seeing  that  fewer  were  killed 
than  on  the  previous  years,  and  therefore,  without  any  increase,  more  were  left 
to  find  food  for  their  sustenance  at  the  cost  of  the  farmer.     The  amount  of 
damage  is  the  point  on  which  the  S.-S.  felt  the  greatest  difficultv.    He  alwavs 
shuns  approach  to  mere  venture  or  guess  in  such  matters,  but  anxiously 
desires  to  found  his  estimate  on  precise  calculation.     Highly  experienced  as 
the  one  valuator  is,  it  would  have  been  well  had  another  equally  skiUed  been 
•conjoined  with  him.     As  it  is,  it  would  be  giving  too  much  respect  to  Mr.  Hay 
to  adopt  his  valuation  simpliciter  without  corroboration.    The  S.-S.  has  en- 
deavoured  to   find   that  corroboration  in  certain  estimates  given  by  other 
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iritness^^  but  he  has  found  such  attempt  perplexing  and  conflicting.  Some- 
thing must  be  allowed  for  the  ordinary  pickings  of  game  in  their  normal  state, 
something  as  to  the  operation  of  the  grub  and  wo^  pigeons,  and  something 
as  to  the  tendency  in  all  v^uators  to  exaggerate  what  ttiev  are  brought  to  sub- 
stantiate. Taking  all  these  considerations  fully  into  account,  the  S.-S.,  after 
no  small  consideration,  has  fixed  on  a  sum  which  he  is  of  opinion  does  justice  to 
both  parties  to  the  action.  It  is  of  a  class  which  fortimately,  and  much  to 
the  credit  both  of  landlords  and  tenants,  is  now  extremely  rare  in  this  county. 
The  rarer  it  is  the  better  for  the  good  feeling  and  mutual  interests  between 
those  classes  on  which  depends  so  greatly  the  prosperity  of  the  land.   H.  B." 

Parties  acquiesced  in  the  foregoing  judgment. 

Act. — Henry  Gordon, AH. — Geo.  Condie,  Conning  S  Co, 
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Sheriffs  Guthrib  Smith  and  Comrib  Thomson. 

TORBES  17.  FORBES. — 5^  October  and  Sth  November  1875. 

Nuiianee  —  Rights  of  pro  indiviso  proprietors, — This  was  a  petition  for 
interdict  at  the  instance  of  Mrs.  Elizabeth  Allan  or  Forbes,  widow,  residing 
At  Pier-head,  Torry,  against  Thomas  Forbes,  fisherman,  residing  at  Pier-head, 
Tony.  The  petr.  is  part-proprietor  of  a  house  at  Torry,  one-half  of  which 
she  occupies  herself  (aevotmg  part  of  it  to  a  merchant's  eOiop),  and  the  other 
half  of  which  is  occupied  by  the  respt.,  who  is  also  a  part-proprietor,  and 
vho  has  of  late  commenced  (within  his  pait  of  the  house)  the  process  of  curing 
or  smoking  fish.  The  petr.  alleged  that,  in  the  carrying  on  of  that  business, 
dense  volumes  of  smoke  were  culowed  by  the  respt.  to  have  access  to  and 
ill  the  portion  of  the  house  occupied  by  her,  through  a  partition  wall — ^whereby 
the  same  was  rendered  uninhaoitable,  and  a  nuisance  was  created.  She  also 
averred  that  the  process  of  fish-curing  and  smoking  was  deteriorating  and 
damaging  the  house  itself — to  her  loss.  The  petr.  accordingly  sought 
interdict  against  the  respt.  carrying  on  the  process  of  curing  or  smoking 
fish  in  the  part  of  the  house  occupied  by  him.  The  respt.  pleade<^ 
preliminarily,  that  there  was  no  allegation  in  the  petition  that  the  process  was 
in  itself  a  nuisance  or  a  trade  prohibited  by  the  title-deeds  of  the  property  ; 
denied  the  chaise,  and  ayerred,  first,  that  the  smoke,  if  any,  came  from  the 
petr.*8  own  fire-place  and  vent ;  and,  second,  .that,  previous  to  the  action 
being  raised,  he  offered  to  fill  up  any  opening  in  the  partition  wall,  on  such 
being  pointed  out  to  him,  but  no  such  opening  was  ever  pointed  out  A  remit 
having  been  made  to  a  builder  in  Aberdeen  to  inspect  the  premises,  and 
report  whether  smoke  passed  through  the  partition  wall,  and  evidence  having 
b^n  taken  in  the  case,  the  following  interlocutor  was  pronounced  : — 

**  Aberdeen,  bth  October  1875. — Having  considered  the  cause  :  Finds  that  the 
parties  are  pro  indiviso  proprietors  of  premises  at  Pier-head,  Torry  :  That  they 
nave  arranged  that  each  of  them  shall  occupy  a  distinct  portion  of  the  premises : 
That  in  the  petr.'s  part  she  has  a  merchant's  shop  :  That  some  months 
ago  the  respt.  commenced,  and  has  since  continued,  to  carry  on  in  his  half 
of  the  premises  the  business  of  curing  or  smoking  fish  :  Finds,  as  matter  of 
law,  that  he  is  entitled  to  do  so,  but  that  it  must  be  done  in  such  a  manner  as 
not  to  injure  the  petr.  :  Finds  that  on  some  occasions  prior  to  the  raising 
of  the  present  proceedings,  smoke  from  the  respt.  *s  apartment  penetrated 
the  partition  wail  so  as  to  annoy  the  petr.  :  Finds  that  since  the  date 
of  the  petition  certain  trifling  operations  were  performed  upon  the  respt.'s 
side  of  the  wall,  and  that  now  no  ground  of  complaint  exists :  Therefore 
lenses  the  prayer  of  the  petition,  and  decerns :  Finds  the  respt  entitled 
U)  two-thirds  of  his  expenses,  as  the  same  shall  be  taxed,  &c. 

^'JoHN  CoMRiE  Thomson. 
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"  Note, — It  is  important  to  notice  that  this  is  not  an  action  concluding  for 
damages  in  respect  of  injury  suffered  by  petr. ;  nor  is  it  an  application 
to  have  the  lespt.  ordained  to  do  anything  whereby  his  business  of  curing 
would  be  rendered  innocuous  to  his  neignbours.  The  sole  prayer  of  the 
petition  is,  to  have  the  respt.  interdicted  *from  carrying  on  the  process  of 
curing  or  smoking  fish  in  the  portion  of  the  said  house  occupied  by  him.'  To 
grant  this  prayer  would  have  the  effect  of  stopping  a  lawful  and  useful  busi- 
ness. It  is  not  said  to  be  a  nuisance  in  itself ;  but,  on  the  other  hand,  the 
respt  is  bound  to  cany  it  on  under  such  conditions  and  with  such  pre- 
cautions as  to  prevent  injury  or  loss  to  others.  The  question  is  not  one  between 
landlord  and  tenant,  but  between  two  proprietors.  They  are  pro  indiviso  pro- 
prietors ;  but,  in  consequence  of  the  existing  arrangement  which  they  have 
made,  they  are  virtually,  in  so  far  as  regards  this  action,  separate  owners.  A 
tenant  is  not  entitled,  without  the  permission  of  his  landlord,  to  pervert  subjects 
let  to  him  to  a  perfectly  different  use  from  that  for  which  ne  took  them. 
Thus  a  dwelling-house  may  not  be  turned  into  a  shop,  or  a  shop  into  a 
manufactory.  But  this  respt.  is  dealing  with  his  own  property,  and  I  can 
find  no  reason  for  prohibiting  him  from  using  it  as  a  curing  establishment. 
I  have  to  some  extent,  however,  modified  the  expenses  of  process  which  fall 
upon  the  |>etr.,  because  it  seems  to  be  proved  that  the  respt.  had  not 
taken  sufficient  measures  for  consuming  his  own  smoke,  and  some  appeal 
to  the  law  on  the  part  of  the  petr.  was  thus  rendered  necessary. 

J.  C.  T." 

An  appeal  having  been  taken  against  this  judgment,  the  Sheriff-Prindpal 
reversea  the  decision  of  his  Substitute,  and  granted  the  interdict  craved.  The 
following  is  the  interlocutor  of  the  Sheriff : — 

^^Edinburght  8th  November  1876. — The  Sheriff  having  considered  the  ca8e,&c. 
Recalls  the  interlocutor  of  5th  October  last :  Finds  that  the  parties  are  joint 
j)ro  indivieo  proprietors  of  the  premises  in  question,  consisting  of  the  shop 
occupied  by  the  petr.  and  the  apartment  possessed  bv  the  respt,  which, 
in  tne  month  of  February  last,  was  tumea  into  a  place  for  smoking  or 
curing  fish :  And  it  being  proved  that,  notwithstanding  the  respt. 's  efforta 
to  prevent  it,  the  smoke  penetrates  into  the  petr.'s  shop,  to  the  incon- 
vemence  of  herself  and  customers,  and  the  detriment  of  her  business  :  Finds 
that  he  is  not  entitled,  without  the  consent  of  his  co-owner,  to  apply  his  part 
of  the  common  subject  to  any  such  purpose :  Therefore  grants  interdict  as 
craved  :  Finds  the  petitioner  entitled  to  expenses,  &c. 

"  J.  QuTHEiB  Smith. 

**Note, — This  case  has  been  treated  as  if  it  were  one  of  nuisance  been  two 
adjacent  proprietors.  But  that  is  not  the  state  of  the  question.  The  parties 
are  ioint  pro  indiviso  proprietors  of  the  premises  in  question,  which  were  built 
at  the  mutual  expense  of  the  petr.  and  respt.  They  do  not  occupy 
as  tenants,  but,  under  an  arrangement  between  themselves,  the  one  end  is 
occupied  by  the  petr.  as  a  shop,  and  the  other  (separated  from  the  shop 
by  a  brick  partition^  by  the  respt.  There  does  not  seem  to  be  anything 
wrong  with  the  partition,  but,  sucn  is  the  stenching  and  offensive  character 
of  the  peat  reek  employed  in  the  respt.'B  manufacture,  that  it  does  fijid 
its  way  into  Uie  petr's.*^  shop,  and  has  led  to  complaints  on  the  part  of 
customers.  The  complaints  were  that  the  bread  and  butter  tasted  of  peat  reek, 
which  shows  that  the  smoke  did  not  come  from  her  own  chimnev,  and  the 
attempt  to  account  for  the  annoyance  in  this  way  therefore  fails.  The  respt 
pleads  that  hia  is  a  lawful  and  useful  business,  and  is  not  conducted 
in  such  a  manner  as  to  be,  in  contemplation  of  law,  a  nuisance.  That  may 
very  well  be,  but  in  a  common  subject  the  rule  is  potior  est  conditio  prohibentii. 
He  is  not  entitled  to  apply  his  portion  of  it  to  a  purpose  to  which  good  objec- 
tion can  be  tcJcen.  In  re  eommuni  nemo  daminorum  pire  fctcere  qutdquam  invit<^ 
aUiro  potest  (Wamkcenig,  sec.  311).    The  petitioner  has  shown  that  her  objec- 
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tiauB  do  not  proceed  from  mere  ill-nature  or  caprice  ;  in  the  opinion  of  a  great 
muij  witnesses  they  are  reasonable  and  wetl  founded ;  and  therefore  the 
Shenff  is  obliged  to  decide  that  the  respondent  must  either  buy  up  the  petr. 
and  duBolye  Uie  partnership,  or  remove  nis  business  somewhere  else. 

AeL—A.  Meffet, Alt—F.  T.  Garden, 


Shenffs  Guthbib  SniTH^and  Dove  Wilson. 
HEARNB  V,  SMITH. — 29^^  Octoher  arid  4th  November  1875. 

SaU— Essential  error — Actio  Qtuinti  Minoris, — This  was  an  action  in  the 
Debts  Recovery  Court  at  the  instance  of  Mrs.  Meams,  Lome  Hotel,  Inverurie, 
against  Arthur  Smith,  residing  in  Inverurie,  for  payment  of  £19,  5b.,  the  price 
01  a  quantity  of  growing  oats  sold  in  lump  by  tiie  pursuer  to  the  deu,  at 
Inverurie  on  14th  August.  The  defr.  alleged  that  he  bought  the  oats  in 
the  good  faith  that  they  measured  two  acres.  There  were  lees  than  one  and  a 
quarter  acres,  however,  and  he  consequently  pleaded  that  he  was  entitled  to  an 
abatement  of  the  price.     The  S.-S.  pronounced  the  following  interlocutor : — 

^^  Aberdeen,  29th  October  1875. — Having  tried  the  cause  :  Finds,  in  fact,  that 
the  sale  libelled  was  entered  into  under  essential  error  as  to  the  quantity  sold  ; 
and  that  the  pursuer,  on  the  error  bei^  pointed  out,  refused  to  take  back  the 
purchase  and  reimburse  the  defr.:  Finds,  in  law,  that  the  sale  was  null, 
and  that  the  pursuer,  having  refused  to  rescind  the  contract,  is  bound  to  allow 
a  reasonable  abatement  from  the  price :  Modifies  said  abatement  at  the  sum  of 
£i,  IOsl  :  and  Decerns  against  the  defr.  for  the  sum  sued  for  under  deduction  of 
aaid  sum :  Finds  the  defr.  entitled  to  expenses,  etc.  J.  Dove  Wilson. 

"  Note, — The  quantity  advertised  to  be  sold  was  *  about  two  acres.'  The  lot 
contained  less  than  an  acre  and  a  quarter.  There  was  no  intention  to  mislead, 
but  on  such  a  quantity  this  was  an  ooocntial  difference.  It  is  true  that  the 
com  was  sold  by  the  lot,  that  the  offerers  were  told  that  the  quantity  was  not 
.guaranteed,  and  that  they  were  to  satisfy  themselves  about  it ;  out  these  things 
most  be  taken  with  reference  to  the  quantity  exposed.  They  would  have  pro- 
tected the  seller  in  the  case  of  minor  variances,  but  had  the  lot  been  to  be  sold 
entirely  without  reference  to  measurement,  no  such  reference  should  have  been 
made ;  and  when  such  a  reference  was  made,  offerers  were  entitled  to  rely  on 
its  having  some  degree  of  accuracy.  When,  as  in  the  present  case,  the  descrip- 
tion is  quite  misleading,  it  does  not  appear  to  me  that  the  sale  following  on  it 
can  be  upheld. 

"  Th«  error  was  not  discovered  till  the  com  was  cut  When  it  was  discovered, 
the  defr.  made  various  proposals  to  the  pursuer,  which,  in  substance,  re- 
solved into  an  offer  of  either  giving  up  the  bargain  and  getting  reimbursed 
for  his  outlay,  or  keeping  to  it  and  gettmg  a  deduction.  The  pursuer  refused 
any  terms,  holding  the  defr.  to  his  bargain  under  the  penalty  of  losing 
what  he  bad  laid  out,  and  being  responsible  for  any  further  loss.  This  not 
being  a  fair  offer  in  the  circumstances,  the  defr.  was  not  bound  to  accept  it, 
and  as  the  subject  could  not  be  put  in  neutral  custody,  no  other  course  was  left 
to  him  but  to  retain  possession  and  claim  some  reasonable  deduction.  I  do  not 
think  there  is  any  rule  of  law  which  prevents  this,  because,  though  there  are 
many  cases  against  allowing  deductions  from  the  price  of  goods  on  the  ground 
of  defective  quality,  there  nave  been  many  cases  where  deductions  have  been 
allowed  for  defective  quantity,  when  to  make  such  a  deduction  was  the  only 
equitable  course.  I  therefore  think  the  defr.  entitled  to  some  deduction,  and  I 
have  fixed  it  as  fairly  as  I  can.  J,  D,  w." 

An  appeal  having  been  taken  against  this  decision,  the  following  judgment 
was  pronounced,  reversing  the  interlocutor  of  the  S.-S. : — 

**  SdMwn^,  4(h  November  1875.— The  Sheriff  having  considered  the  pur- 
suer's appeal,  and  also  the  proof  and  productions  :  Recalls  the  judgment  of  the 
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S.-S. :  Finds  it  proved  that  on  14th  August  last  the  defr.,  at  a  sale  of  grow- 
ing crop,  purchased,  for  the  sum  of  £19,  5s.,  a  quantity  of  oats,  believed  to 
extend  to  about  two  acres,  but  afterwards  found  to  measure  only  about  an 
acre  and  a  third :  Finds  that  there  being  no  fraud  and  no  error  in  the  sub- 
stance of  the  contract,  the  defr.  is  liable  for  the  price,  notwithstanding  the 
deficiency :  Therefore  repels  the  defences,  and  remits  to  the  S.-S.  to  decern 
in  terms  of  the  conclusions  of  the  summons,  with  expenses. 

''J.  Guthrie  Smith. 

''  NoU. — This  was  a  sale  of  growing  oats  supposed  to  be  about  two  acres  in 
extent,  and  so  represented  in  the  advertisement  of  the  sale,  but  found  after- 
wards to  measure  only  about  an  acre  and  a  third.  The  defr.  first  proposed 
to  rescind  the  contract,  and  that  being  refused,  he  now  claims  an  abatement 
from  the  price  as  compensation  for  the  deficiency.  When  a  thing  is  sold  by 
measurement,  the  buyer  is  only  liable  for  the  quantity  actually  received.  But 
when  the  sale  is  of  the  mass  or  in  slump,  the  buyer  takes  his  chance  of  the 
quantity,  and  he  must  satisfy  himself  on  the  point,  unless  (1)  the  quantity  ia 
guaranteed,  or  (2)  the  seller  is  guilty  of  fraud.  Here  there  was  no  intention 
to  mislead,  and  it  is  equally  certam  that  the  buyer  has  received  the  thing  which 
he  bought — ^namely,  a  certain  field  of  growing  oats.  The  variance  as  to  the 
quantity  does  not  constitute  a  difference  in  substance  between  the  article  as 
described  and  the  article  delivered.  No  doubt,  if  he  had  known  the  actual 
acreage  he  would  not  have  given  so  much,  but  then  he  and  the  other  purchasers 
assemoled  at  the  sale  were  expressly  told  by  the  auctioneer  that  the  Quantity 
was  not  guaranteed,  and  they  should  satisfy  themselves  about  it.  However 
much  one  may  sympathise  with  the  defender,  it  is  impossible,  in  the  circum- 
stances, consistently  with  a  great  many  cases  in  the  law  of  sale,  to  give  him 
any  relie£    (Ersk,  InU,  by  Nicolson,  p.  732.)  J.  G.  S." 

Act. — 0,  Prouer. Alt, — D.  Littlejohn. 


SHERIFF  COURT  OF  MIDLOTHIAN. 

Sheriff  Hallabd. 

PETITION — GILIJESPIB  V.  CATHCART. — November  1875. 

Process — Petition  ad  factum  prcestandum — Competency, — The  following  inter- 
locutor and  note  of  the  Sheriff-Substitute  disclose  the  circumstances  of  this 
case: — 

*^  Edinburgh,  Nov.  1875. — The  S.-S.  having  considered  the  closed  record,  and 
heard  partie^  solicitors  thereon,  Sustains  the  defences :  Dismisses  the  petition  : 
Finds  the  respts.  entitled  to  expenses,  etc,  and  decerns. 

'^Note. — The  case  disclosed  in  this  application  is  that  a  warehouse  in  which 
were  stored  310  puncheons  of  treacle  belonging  to  the  petrs.,  has  fallen, 
covering  the  treacle  with  its  ruins,  and  with  goods  belonging  to  the  tenant  of 
an  upper  floor.  That  other  tenant  and  the  owner  of  the  warehouse  have  be^i 
duly  cited  ;  they  have  pleaded,  and  the  record  has  been  closed  in  commoa  form. 

"  There  was  a  former  application  ex  parte  to  obtain  warrant  for  the  extrica- 
tion of  the  treacle,  and  its  convevance  to  a  place  ^f  safety,  also  to  get  the 
damt^e  ascertained,  the  goods  sold  by  auction,  and  the  state  of  the  fallen 
premises  investigated.  The  landlord  and  the  upper  tenant  were  in  this 
manner  invited  to  concur  in  the  appointment  of  some  neutral  and  competent 
persons  u^^der  whose  superintendence  the  objects  above  specific  mi^ht  be 
caiTied  out.  They  declined  the  invitation.  They  entered  appearance  in  the 
shape  of  an  appeal  to  the  Sheriff.  The  result  of  their  appeal  was  that  the 
interlocutor,  on  grounds  which  their  opposition  made  irresistible,  was  swept 
away. 

'**The  present  petition  has  substantially  the  same  objects  in  view ;  but  dif- 
fers from  its  predecessor  as  matter  of  procedure.    Formerly  there  was  an 
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intimated  interlocutor  on  an  ea;  parte  petition.  Now,  this  is  a  petition  on  wliich 
the  landlord  and  the  upper  tenant  have  been  cited  to  appear  injoro  contradictorio. 
There  is  a  process  and  issue  joined  therein. 

"  The  defr.'s  first  plea  is  that  the  application  is  objectionable  in  respect  it 
contains  no  conclusion  against  the  respts.  The  statement  is  ti-ue,  and  the 
inference  fatal.  The  respts.  rightly  plead  that  such  procedure  *  is  inept,  not 
warranted  by  law,  and  unknown  in  practice.' 

^Another  ground  which  has  greatly  influenced  the  S.-S.  in  sustaining  the 
defence  is,  that  the  procedure  is,  strictly  speaking,  unnecessary.  All  that  was 
absolutely  needed  was  an  intimation  like  that  which  is  contained  in  the  letter 
written  by  the  petr.'s  agent  on  9th  November.  The  respts.  might  concur  in 
the  proDosed  investigation,  or  stop  it  by  interdict,  in  respect  of  their  rights  of 
ownersnip.  If  they  did  nothing,  then  there  was  nothing  to  prevent  the 
petrs.  from  proceeding  to  extricate  and  sell  their  treacle,  estimate  the  damage, 
and  ascertain  the  condition  of  the  ruins  as  fully  as  under  the  present  applica- 
tion. The  inquiiT  would  not  be  under  judicial  sanction,  and  that  is  all.  It 
may  be  matter  of  regret  that  the  respts.  declined  the  judicial  method  of  in- 
vestigation. But  the  S.-S.  can  neither  force  it  upon  them,  nor  deny  their  title 
to  prevent  its  adoption  by  the  petrs.,  either  ex  parte  or  in  foro  contradictorio. 
And  although  the  good  faith  of  the  latter  is  beyond  dispute,  being  indeed 
manifested  by  the  course  of  procedure  deliberately  selected  by  them,  still  the 
result  is  that,  as  unsuccessful  litigants,  they  must  pay  the  cost  of  the  pro- 
ceedings in  which  they  have  failed.'* 

Act — StUherland. A  U. — Innes. 


SHERIFF  COURT  OF  LANARKSHIRE-<JLASGOW. 

Sheriff  Dickson. 

n?8PBCTOR  OF  QOYAS  COMBINATION  PAROCHIAL  BOARD  i;.  JOHN  ICULYET. 

— iV(w.  1875. 

Poor— Removal— Luyiatic^ Act  25  o^  26   Vict,  c.  USSheriff— Appeal— 
The  decision  of  Sheriff-Substitute  Guthrie  in  this  case  was  reported,  ante,  p.  614, 
and  it  fully  explains  the  nature  of  the  case.    Sheriff  Guthrie  refused  the  prayer 
of  the  petition,  and  an  appeal  was  taken  to  the  Sheriff- Principal,  who  gives  the 
following  decision,  holding  that  the  judgment  of  the  S.-S.  is  not  appealable  : — 
'^Having  heard  parties'  procurators  on  the  petr.'s  appeal,  and  considered 
the  proceedings,  for  the  reasons  stated  in  the  note  hereto :  Finds  that  the 
S.--S.'8  decision  in  the  petition  is  not  appealable  to  the  Sheriff :  Therefore 
Dismisses  the  appeal :  Finds  ^e  petrs.  liable  in  expenses,  modified  to  j£l,  10." 
In  a  note  appended  to  the  interlocutor  his  Lordship  adds  : — "  The  decision 
^pealed  agamst  is  not  of  a  judicial  but  a  ministerial  character,  and  it  was 
pronounced  under  the  powers  conferred  by  statute,  which  does  not,  directly  or 
indirectly,  provide  that  it  should  be  reviewable  by  the  Sheriff.    On  the  contrary, 
as  the  inte^retation  clause  of  the  statute  provides  that  the  word  ^  Sheriff'  shidl 
include   and    apply  to  Sheriff-Substitute,  it  follows  that  the  powers  con- 
ferred by  the  statute  were  exhausted  after  the  Sheriff-Substitute  had  dealt  with, 
the  petition.    The  case  is  of  the  same  kind  as  proceedings  before  a  Sheriff- 
Substitute  in  sequestrations  of  bankrupt  estates,  in  which  it  is  settled  that  his 
decision  cannot  be  reviewed  by  the  Sheriff.      Besides,  the  Act  25  &  26  Vict. 
Bee  1,  provides  that  the  Sheriff  or  Justices,  as  the  case  may  be,  shall  see  the 
poor  person,  and  shall  be  satisfied  as  to  his  state  of  health.    This  indicates  that 
the  decision  of  the  Sheriff-Substitute,  who  sees  the  poor  person,  is  final,  for  if 
it  were  not,  either  the  Sheriff  would  have  to  learn  in  some  way  not  indicated 
in  the  statute  what  opinion  the  Sheriff-Substitute  formed  from  seeing  the  paity. 
or  the  Sheriff  would  have  to  see  the  party  again  at  a  different  time,  and 
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perhaps  under  different  circomBtances,  which  is  no  less  inconsistent  with  the 
statute,  e^ecially  considering  that,  as  the  lai^ge  majority  of  the  Sheriffs  Prin- 
cipal reside  at  a  distance  from  their  counties,  there  would  be  considerable 
delay  in  thus  dealing  with  cases  which  from  their  nature  require  to  be  disposed 
of  summarily. 


ABERDEEN  SMALL  DEBT  COURT. 
Sheriff  Comrib  Thomson. 

STEWART  V,  THOMSON. — llth  Nov.  1875. 

Common  carrier — Liability  for  safe  carriage  of  goods— TermirMiion  of  liahility. 
— In  this  case,  William  Stewart,  merchant,  Belhelvie,  sued  William  Thomson, 
carrier  between  Aberdeen  and  Tarves,  for  14b.  7d.,  being  the  value  of  25  loaves 
delivered  to  de£r.  in  good  order,  as  a  common  carrier,  by  Robert  Meff,  baker, 
George  Street,  Aberdeen,  on  behalf  of  pursuer,  on  28th  September,  to  be  carried 

Ser  .coach  and  delivered  to  the  pursuer,  and  which  loaves  the  defr.  failed  to 
eliver  to  the  pursuer  in  the  like  good  order.  It  was  alleged  that  the  loaves 
were  damaged  through  the  negligence  or  fault  of  the  defr.,  in  not  securing  them 
against  the  inclemency  of  the  weather  after  the  coach  had  arrived.  The  defir. 
denied  the  liability,  on  the  ground  that  the  box  was  delivered  immediately  on 
arrival  of  the  coach.  From  the  evidence  it  appeared  that  the  box  had  been  left 
outside  all  night,  and  tliat  a  heavy  rain  had  fallen,  saturating  the  loaves  with 
wet  and  making  them  comparatively  useless.  The  Sheriff,  in  giving  judgment, 
said  that  the  case  was  of  considerable  importance,  because  it  involved  the 
application  of  rules  of  law,  which,  in  the  ordinary  business  of  life,  it  would  be 
essential  to  observe.  He  could  have  less  difficulty  in  considering  the  case  had 
it  born  directed  against  the  innkeeper  than  in  finding  that  the  coachman  was 
not  liable.  The  burden  which  the  law  imposed  upon  the  coach  owner  was  that 
he  should  deliver  in  safety  the  goods  whicn  had  been  intrusted  to  his  care.  In 
this  case  the  coachman  took  them  safely  to  the  door  of  the  inn,  at  which  door, 
or  in  the  lobby  of  the  inn,  it  was  customaiy  to  leave  goods  for  the  carrier.  The 
box  had  been  put  down  at  the  door  of  the  inn,  but  not  inside,  and  was  not 
lifted  until  next  morning,  by  which  time  rain  had  fallen  and  spoiled  its  con- 
tents. The  consignee  had  been  made  aware  of  the  goods  shomy  after  their 
arrival.  The  defr.  would  have  been  liable  if  his  servant  had  carelessly  put 
down  the  box  anjrwhere,  and  given  no  notice  of  its  arrival  to  the  consignee — if 
he  had,  in  short,  recklessly  exposed  it  to  the  risk  of  bad  weather.  In  this  case 
the  giving  notice  to  the  consignee  of  the  arrival  of  the  goods  seemed  to  be  all 
that  was  required  of  the  coacnman.  It  was  another  question  whether  upon  the 
facts  disclosed  the  application  should  not  have  been  against  the  innkeeper.  The 
law  held  that  innkeepers  were  responsible,  on  a  well-known  edict,  for  what- 
ever was  placed  under  their  charge,  although  not  otherwise  than  a  collateral 
source  of  gain  to  them—  that  is  to  say,  where  the  articles  are  given  to  an  inn- 
keeper to  De  sent  by  a  carrier  or  coach  going  from  his  house,  the  innkeeper  was 
liable  for  the  goods.  In  the  circumstances,  he  would  give  decree  of  absolvitor, 
but  with  no  expenses,  except  what  the  defr.  was  out  of  pocket. 

Act,-— P.  Clark. AU.—JF.  Stuart 
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THE  HISTOEY  OF  ROMAN  LAW  IN  SCOTLAND. 
By  £.  J.  Q.  MACKAY,  Esq.,  Advocate. 

The  jurisdiction  of  the  Ecclesiastical  Courts  of  the  Bishops  in 
Scotland  embraced  not  merely  causes  touching  ecclesiastical  persons 
and  property,  benefices  and  tithes,  but  also  marriage,  which  included 
its  consequences  as  regards  property,  legitimacy,  testaments,  the 
distribution  of  moveable  estate  in  case  of  intestacy,  contracts  when 
confirmed  by  oath,  and  defamation.  All  these  subjects  were  said 
to  have  a  relation  to  conscience,  and  therefore  to  be  proper  to  the 
spiritual  forum.  It  deserves  tp  be  noticed  that  at  least  from  the 
end  of  the  thirteenth  century  this  jurisdiction  was  wider  in  Scot- 
land than  in  England.  Thus,  while  in  Glanville  questions  relating 
to  dowers  and  advowsons  are  stated  to  belong  to  the  Curia  Regis,  in 
the  Begiam  Majestatem  they  are  included  amongst  the  Causoe  spec- 
iarUes  ad  eccUsiam,  The  appeal  which  lay  from  the  decision  of  the 
officials  of  the  bishops  to  the  Eoman  curia  was  necessarily  the  occa- 
sion of  infusing  Eoman  canon  law  into  the  common  law  of  Scotland, 
much  as  the  appeal  to  the  House  of  Lords  at  a  lat^r  date  infused 
English  law.  Several  decisions  in  Scotch  causes  are  inserted  in  the 
Decretals  of  Gregory  IX.,  and  of  course  a  great  number  of  decisions 
were  given  which  were  not  deemed  worthy  of  insertion.  The  earliest 
reported  case  is  a  decision  in  the  time  of  Innocent  III.  (between 
1198  and  1216),  which  relates  to  the  right  still  existing  in  Scotch 
law,  but  unknown  to  that  of  England,  by  which  the  possessor  of 
land  for  seven  years  is  entitled  to  retain  it  until  the  question  of 
property  is  decided.^  The  distinction  between  petitory  and  pos- 
sessory actions,  with  which  the  Scotch  lawyer  is  so  familiar,  was 

^  The  whole  of  these  decisions  will  be  fonnd  in  Bobertson's  Statuta  Ecdesia  Scoti- 
«w»«.  App.  UL  p.  232. 
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derived  from  canon  law  rules  of  procedure,  based  on  the  distinction 
between  the  Bet  Vindicatio  and  the  Interdicts  relative  to  possession, 
which  the  canon  law  had  accepted  from  the  civil  law.  It  is  worth 
while  to  refer  to  one  or  two  other  instances  of  appeals  to  Borne, 
which  indicate  the  importance  of  the  cases  and  the  length  of  time 
during  which  this  right  of  appeal  was  exercised.  The  most  memor- 
able of  all  the  appeals  to  Bome  was  that  relative  to  the  supremacy 
claimed  by  Edward  I.  over  Scotland  at  the  time  of  the  disputed 
succession,  but  the  appeals  in  private  causes  are  less  commonly 
known.  In  1252  Sir  John  Kinross  appealed  from  a  decision  of  the 
Bishop  of  St.  Andrews  in  favour  of  the  legitimacy  of  Sir  Alwyn  de 
Callendar,  thane  of  Gallendar.  After  five  years'  litigation  at  Borne, 
this  case  was  compromised.^ 

In  1369  Margaret  Logie  appealed  to  Pope  Gregory  XI.,  at 
Avignon,  against  the  sentence  divorcing  her  from  David  II. ;  the 
process  was  stopped  by  her  death,  but  an  attempt  was  made  by  the 
next  king,  Bobert  II.,  to  revive  it  and  obtain  a  favourable  judg- 
ment.'   The  result  is  not  known. 

In  1513  a  case  of  legitimacy  was  heard  in  Bome  between  Alex- 
ander and  Patrick  Chiene,  which  ended  in  a  compromise  made 
according  to  the  form  in  use  in  the  Camera  Apostolical  Other 
instances  still  nearer  to  the  epoch  of  the  Beformation  might  no 
doubt  be  found.  So  frequent  and  burdensome  indeed  had  these 
appeals  become,  that  it  is  not  uncommon  to  find  in  our  ancient  title- 
deeds  debts  incurred  for  their  prosecution.  The  Scotch  Parliament 
in  the  fifteenth  century  passed  a  series  of  Acts  with  the  view  of 
restraining  them,  called  Statutes  against  Barratry,  which  apply 
chiefly,  but  not  exclusively,  to  the  purchase  of  benefices  by  ecclesi- 
astics from  the  Boman  see.*  They  also  prohibit  the  passing  out  of 
the  realm  of  clerks  or  laymen  for  the  purpose  of  going  to  Bome. 
The  frequency  of  these  Acts,  while  it  undoubtedly  shows  the  strong 
desire  of  the  Scotch  Parliament  to  check  the  practice,  shows  also 
how  ineffectual  its  legislation  was  to  effect  this. 

Nor  was  the  jurisdiction  of  Bome  confined  to  appeals.  Special 
tribunals  were  delegated  by  the  Popes  to  decide  in  Scotland  itself 
particular  causes,  or  causes  relating  to  a  particular  class  of  persons. 
Of  the  former,  the  suit  between  the  monks  of  Paisley  in  1233,  and 
Gilbert,  son  of  Samuel,  as  to  the  property  of  the  lands  of  Monach- 
keneran,  is  an  example.  Here  the  Pope  appointed  the  Deans  of 
Cunningham  and  Carrick,  and  the  master  of  the  schools  of  Ayr,  his 
delegates,  to  determine  the  suit.*  Of  the  latter,  the  appointment  of 
certain  ecclesiastical  dignitaries  at  the  institution  of  the  College  of 
Justice  by  James  V.  in  1532,  as  conservators  of  the  College  of 
Justice,  to  decide  causes  relating  to  its  members,  is  an  instance. 

1  Riddell,  Consist.  L'tw,  981.  •  Fordun,  11,  380.  s  Riddell,  tU  supra. 

*  7  James  I.,  cap.  107  ;  6  James  II.,  cap.  44  &  48  ;  1  James  IV.,  cap.  4  ;  4  James 
I.,  cap.  S8  &  89  ;  5  James  IV.,  cap.  53  ;  7  James  V.,  cap.  107  &  119. 

*  V:t  Pari  L  66. 
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Two  other  causes  of  the  ecclesiastical  influence  upon  Scotch  law, 
and  the  consequent  introduction  of  more  of  the  Soman  canon  law 
into  Scotland  than  into  England,  deserve  special  mention. 

The  comparative  insignificance  of  the  duties  performed  by  the 
modem  notary  should  not  blind  us  to  the  importance  of  that  oSice 
in  the  Middle  Ages.  The  record  of  judicial  proceedings  and  of  all 
private  transactions  of  sufficient  moment  to  be  preserved  in  writing 
was  compiled  by  his  aid,  and  a  great  part  of  that  multifarious  busi- 
ness which  accumulates  in  the  hands,  and  gives  so  great  an  influ- 
ence to  the  law-agent  in  our  own  times,  was  performed  by  the 
notary.  Now  the  notary  of  the  Middle  Ages,  whose  writs  had  to 
be  composed  in  Latin,  was  necessarily  learned  in  the  law,  and 
usually  a  clerk.  His  precedents  were  drawn  from  such  books  as 
the  Styles  of  Marculfus,  himself  a  clerk,  or  the  protocol  books  of 
older  notaries,  and  the  language  of  these  was  taken  from  the  ample 
storehouses  of  the  civil  and  canon  laws.  **  In  the  book  of  Marcul- 
fus," says  Mr.  Walter  Boss,  "we  shall  find  not  only  the  rudiments, 
but  the  complete  form  of  all  our  system  of  deeds  and  instruments 
used  in  the  modem  transmission  of  land  property."  ^ 

Originally,  throughout  Europe,  the  Emperor  and  the  Pope  claimed 
the  exclusive  right  of  appointing  notaries,  a  claim  founded  on  their 
pretensions  to  be  the  successors  of  the  Imperial  power  and  universal 
empire  of  Bome.  England,  as  we  have  seen,  so  early  as  the  reign 
of  Edward  II.,  shook  off  this  sign  of  subjection  to  the  Empire,  but 
in  Scotland  the  Imperial  notaries  continued  to  practise  till  the  3d 
Parliament  of  James  III.  (1469),  when  it  was  enacted  "  that  notars 
should  be  made  by  the  King,  not  by  the  Emperor."  It  is  probable 
that  this  clause  was  intended  also  as  a  covert  blow  at  the  papal 
notaries,  for  though  they  are  not  mentioned  in  it,  there  is  a  special 
provision  in  the  Act  that  faith  should  be  given  to  the  instruments 
of  papal  notaries  "  in  times  byegone" 

Papal  notaries  appointed  by  the  Pope  or  bishop,  however,  con- 
tinue to  exercise  their  office  in  Scotland  till  the  Eeformation. 
Shortly  before  it  provision  was  made  for  their  admission  by  sheriffs 
or  the  Court  of  Session,  but  it  was  not  till  1563  that  their  appoint- 
ment was  rested  on  the  presentment  of  letters  from  the  Sovereign, 
m  the  Court  of  Session,  with  which  it  still  continues. 

Two  relics  still  exist  in  our  present  law  of  the  clerical  notary : 
the  one  is  the  attachment  of  the  name  of  a  diocese  to  the  notary's 
signature,  and  the  other  is  the  validity  of  a  testament  subscribed 
by  the  minister  of  the  parish,  which  is  admitted  as  equivalent  to 
that  of  two  notaries. 

A  curious  example  of  the  way  in  which  these  clerical  notaries 
introduced  the  language  of  the  Koman  law,  is  afforded  by  the  history 
of  the  Exceptio  non  numerates  pecunicp.  By  the  civil  law  the 
lUerarum  Migatio  or  receipt  in  writing  for  money  lent  did  not 
prove  of  itself  the  delivery  of  such  money  until  two  years  from  its 
date,  after  which  it  could  not  be  rebutted  by  proof. 

^  Zecfurcf,  ii.  72. 
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By  Scotch  law,  on  the  contrary,  such  writ  was  probative  from  its 
date,  but  could  be  rebutted  at  any  time  by  writ  or  oath  of  the  credi- 
tor. The  notaries,  however,  who  drew  early  Scotch  bonds,  were  so 
familiar  with  the  rule  of  the  civil  law  that  they  always  inserted  a 
•clause  renouncing  the  exception  of  non-numerate  money,  and  this 
clause  was  retained  in  Scotch  conveyancing  till  quite  recently, 
though  the  exception  thus  formally  renounced  was  not  competent 
by  the  law  of  Scotland.^ 

A  second  subsidiary  cause  of  the  greater  influence  in  Scotland 
than  in  England  of  the  Boman  law  was  the  place  it  obtained  in  the 
Scotch  Universities.  Until  the  beginning  of  the  15th  century  the 
Scotch  student  had  to  go  abroad  for  the  higher  learning  in  all 
branches,  including  law.  Though  it  is  probable  that  the  masters  of 
the  schools  of  the  monasteries  may  have  given  some  instruction  in 
this  subject,  and  it  is  certain  that  the  art  of  charter-writing  must 
liave  been  cultivated  in  them,  it  was  to  Oxford,  Paris,  and  Bologna 
that  the  Scotch  student  went  who  desired  systematic  instruction  in 
law  from  the  12th  to  the  15th  century.  So  numerous  were  the 
Scotch  students  in  Paris  tliat,  in  1326,  a  significant  date,  just  after 
Bannockburn  had  decided  the  struggle  for' independence,  David, 
Bishop  of  Moray,  founded  a  special  College  for  their  use. 

A  century  later,  St.  Andrews,  the  primary  University,  as  it  had 
been  the  primary  see  of  Scotland,  was  founded  by  Archbishop 
Wardlaw  in  1413.  James  I.,  on  his  return  to  Scotland  from  his 
captivity  in  England,  greatly  encouraged  learning,  "Mony  ex- 
•cellent  and  noble  clerkis,"  says  Bellenden,  the  translator  of  Boece, 
*'was  brought  out  of  sindry  countries  to  be  preceptors  in  it. 
Followit  great  confluence  of  young  pepill  out  of  all  partis  of 
Scotland :  threw  great  exercition  of  virtue  quhilk  began  to  spread 
fast  in  this  cuutre :  specially  at  the  cuming  hanie  of  King  James 
the  First  in  Scotland.  .  .  .  He  brocht  in  Scotland  xviii  Doctoures 
of  Theology,  viii  Doctoures  of  Decreis,  with  mony  other  expert  men 
in  al  science ;  and  promovit  thaim  to  sindry  prelacyis." 

Special  attention  was  paid  to  the  teaching  of  law  in  Wardlaw's 
College.  The  Bull  of  Confirmation  in  1413,  by  Benedict  XIII., 
sanctioned  canon  and  civil  law  as  well  as  theology,  medicine,  and 
the  liberal  arts  in  the  Stvdium  Oenercde  or  course  of  instruction. 
About  this  time  we  know  Master  Laurence  Lindores  was  Professor 
of  both  laws,  and  Eichard  Cornwel,  Archdeacon  of  Lothian,  Doctor 
of  the  Decreis,  lectured  on  the  canon.  When  James  I.  ratified  the 
foundation  in  1432,  there  were  four  lecturers  on  the  canon  law, 
which  seems  to  have  had  a  separate  hall  apart  from  the  pcedagogium 
for  the  faculty  of  arts. 

In  the  University  of  Glasgow,  the  Bull  of  Nicholas  V.  in  1450 
provided,  as  that  of  Benedict  had  done  at  St.  Andrews,  for  the 
teaching  of  the  civil  and  canon  laws,  but  only  two  brief  references 
occur  in  the  records  to  prove  that  they  were  actually  taught     In 

*  See  Walter  Ross,  Lectures,  L  68. 
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1460,  Cadzow,  the  rector,  lectured  in  the  chapterhouse  of  the  friars^ 
predicant  on  the  rubric  of  the  canon  law  De  Vita  et  honestate 
CUricorum,  and  William  de  Levenax  on  a  title  of  the  civil  law. 
Both  lectures  are  said  to  have  been  according  to  the  pleasure  of  the 
hearers,  and  it  is  probable  that  this  did  not  long  continue,  for  in 
Glasgow  the  poedagogium  of  the  Faculty  of  Arts  at  a  very  early 
period  overpowered  the  other  faculties.  In  the  University  of  Aber- 
deen, as  might  be  expected  in  the  foundation  of  Bishop  Elphin- 
etone,  who  had  himself  been  Professor  of  Canon  Law  at  the 
University  of  Paris,  ample  provision  was  made  for  instruction  in 
law,  both  civil  and  canon. 

The  Bull  of  Alexander  VI.,  granted  on  a  petition  by  James  IV., 
and  which  is  the  foundation  charter  of  King's  College,  Aberdeen  > 
proceeds  on  the  preamble  that  the  north  parts  of  Scotland  were 
inhabited  "by  a  rude  illiterate  and  savage  people,"  and  on  that 
ground  erects  a  Studium  GeneroUe  and  University.  Among  the 
subjects  to  be  taught  are  mentioned  civil  and  canon  law,  as  well  as 
theology  and  arts,  and  Bologna,  the  great  legal  University  of  the 
Continent,  is  named  alongside  of  Paris  as  a  model  for  the  direction 
of  the  studies  in  the  new  University. 

Elphinstone  annexed  the  hospital  and  church  of  Arbuthnott  as  a 
foundation  for  the  professors,  and  provided  that  amongst  these  there 
were  to  be  "a  doctor  of  canon  law,  if  he  can  be  had,  being  likewise 
a  priest  and  a  reader,  and  regent  in  that  faculty,  with  a  salary  of 
twenty  merks ; "  or  if'  a  doctor  could  not  be  had,  a  licentiate  or 
bachelor  of  canon  law,  who  was  also  to  be  a  priest  and  a  doctor  or 
clerk,  being  a  reader  and  recent  in  civil  law,  "after  the  manners  of 
the  University  of  Orleans,  with  a  salary  of  twenty  pounds,  or, 
failing  a  doctor,  a  clerk  who  was  licentiate  or  bachelor  in  civil 
law. 

By  another  deed,  in  order  to  secure  competent  instructions  in  the 
canon  law,  he  added,  with  consent  of  the  Dean  and  Chapter,  the 
vicarage  of  the  New  Town  of  Aberdeen  to  the  University,  on  the 
condition  that  the  vicars  should  be  graduates,  or  at  least  bachelors, 
and  should  read  lectures  in  that  faculty. 

The  Pope  also,  in  order  to  encourage  the  study  of  the  civil  law, 
gave  permission  to  ecclesiastics  to  study  it  in  the  University,  and 
to  obtain  degrees  in  it  there.  Elphinstone  further  provided  in  his 
foundation  of  the  Collegiate  Church  of  St.  Mary  within  thd 
University,  that  two  of  the  thirty-six  members  of  the  College 
should  be  respectively  doctors  in  pontifical,  i.e.  canon  law,  and  in 
civil  law,  each  with  a  stipend  of  thirty  merks,  and  the  successor  of 
Elphinstone,  Gavin  Dunbar,  made  special  provision  for  carrying 
out  Elphinstone's  foundation  in  this  as  well  as  its  other  part«. 
The  canonist  was  to  read  lectures  "every  reading  day  in  his 
doctor's  dress  in  canon  law  in  his  manse  or  the  church,  according 
to  the  manner  of  the  first  regent  in  that  faculty  in  the  University 
of  Paris,"  and  to  have  a  temporal  vicar  under  him  for  the  services 
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of  the  church,  no  doubt  in  order  to  give  him  full  time  for  study,  and 
the  civilian  was  to  read  lectures  according  to  the  fashion  of  the 
regents  of  the  University  of  Orleans.  It  does  not  appear  how  far 
these  wise  provisions  were  catried  out,  and  it  is  to  be  feared  that 
they  must  be  reckoned  amongst  the  number  of  abortive  attempts  at 
reform  made  by  the  Boman  Church,  on  the  eve  of  that  Beformatioii 
which  was  to  abolish  the  Church  itself,  and  too  much  of  the 
learning  which  it  fostered. 

But  although  the  teaching  of  the  civil  and  canon  law  in  the 
Scotch  Universities,  at  the  close  of  the  15th  and  commencement 
of  the  16th  century,  is  important  as  showing  its  recognition  during 
a  period  when  it  was  neglected  in  England,  the  Scotch  system  of 
legal  instruction,  even  prior  to  the  Eeformation,  never  became  cele- 
brated, and  many  students  still  resorted  to  foreign  Univei-silies. 
After  the  Eeformation  it  of  course  came  to  an  end,  and  Craig,  writing 
in  1665,  laments  that  though  Scotch  lawyers  follow  the  civil  law^, 
they  do  it  without  instruction,  there  not  being  a  single  professor  of 
it  in  all  Scotland.  This  want  was  not  supplied  for  the  many, 
but  more  than  supplied  to  the  few,  by  the  continued  practice  of 
Scotch  students  passing  some  time  at  the  Continent€d  Universities, 
where  the  civil  law  was  best  taught  in  the  16th  and  17th  centuries  to 
those  of  France,  as  Poictiers,  Orleans,  Bourges,  and  Paris;  in  the  17th 
and  18th  to  those  of  the  Low  Countries,  Leyden,  Groningen,  and 
Utrecht ;  in  our  own  to  those  of  Germany,  Gottingen,  Halle,  Heidel- 
berg, Bonn,  Berlin,  Leipsic.  It  was  not  till  the  beginning  of  the 
18th  century  (1712)  that  any  provision  was  made  for  the  teaching 
of  Scotch  Law  in  any  University  in  Scotland,  and  for  nearly  half  a 
century  (1750)  later,  in  the  examination  of  intrants  to  the  Faculty 
of  Advocates,  a  knowledge  of  the  civil  law  only  was  required, 
though  what  was  deemed  a  less  honourable  mode  of  admission,  by- 
examination  in  Scotch  law,  was  allowed  on  payment  of  double 
fees.  A  professorship  of  civil  law  had  been  instituted  in  the 
University  of  Edinburgh  two  years  before  that  for  Scotch  law,  and 
in  1713  a  similar  chair  was  introduced  by  Queen  Anne  in  the 
University  of  Glasgow. 

That  which  had  finally  decided  the  fortunes  of  the  civil  law  in 
Scotland  was  not  the  meagre  provision  for  instruction  in  it,  but 
the  peculiar  form  events  gave  to  the  central  Supreme  Court  for 
civil  causes,  when  instituted  by  James  V.  in  1532. 

Scotland  had  been  several  centuries  later  than  England  in  form- 
ing  such  a  permanent  central  court,  and  when  it  was  formed,  it 
did  not,  like  the  English  Common  Law  Courts,  spring  from  the 
Curia  Regis  or  Court  of  the  Justiciar,  but  was  a  combination  of  the 
jurisdictions  which  had  been  previously  exercised  by  Parliament  or 
its  Committees,  the  King's  Council,  the  earlier  Court  of  Session  of 
James  I.,  and  the  Daily  Council  of  James  IV.  In  all  these  tribunals 
the  clerical  influence  had  been  predominant,  sometimes  in  numbers, 
always  in  learning,  and  in  the  Court  of  Session  itself  half  the 
members  and  the  president  were  according  to  its  earliest  form 
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deigy — Lords  on  the  spiritual  side,  as  they  were  called  It 
necessarily  followed  that  the  tradition  of  the  Ecclesiastical  Courts 
and  the  knowledge  of  the  civil  and  canon  laws,  largely  influenced 
the  form  of  procedure,  as  well  as  the  substantive  law  administered 
by  the  new  court  in  its  earliest  years.  Even  after  the  Beformation, 
\vhen  the  supreme  consistorial  jurisdiction  was  transferred  by 
Mary  from  the  Ecclesiastical  Courts  to  the  Courts  of  the  Commis- 
saries, the  forms  hitherto  in  use  before  the  officials  of  the  Bishops 
were  to  a  large  extent  preserved;  while  the  practice  of  the 
Admiralty  Court  continued  to  a  much  later  date,  as  in  England,  to 
be  regulated  by  the  maxims  and  writings  of  the  civilians, — a  curious 
anomaly,  as  the  Roman  jurisprudence  is  in  no  parts  more  in  arrear 
of  modern  customs  than  in  those  which  relate  to  maritime  and  com- 
mercial affairs.  The  Reformation  however  first,  the  Union  with 
England  afterwards,  greatly  altered  the  position  of  the  Roman  law 
in  Scotland,  and  has  made  Scotch  law  in  the  19th  century  lean 
towards  English  instead  of  towards  the  Civil  Jurisprudence.  Still 
the  tradition  of  the  civil  law  has  never  entirely  been  interrupted. 
The  form  of  the  institutional  works  of  Mackenzie,  Stair,  Erskine, 
and  Bell  has  been  founded  upon  it,  and  much  of  their  matter, 
though  not  so  much  in  the  two  later  as  in  the  two  earlier  authors, 
is  derived  from  it.  The  present  provision  for  instruction  in  it  in 
the  University  of  Edinburgh  is  more  thorough  than  in  any  other 
place  in  the  United  Kingdom.  This  preservation  of  a  living 
knowledge  of  Roman  law  has  been  a  fortunate  accident  in  the 
history  of  Scotland,  and  we  may  look  forward  with  reasonable  con- 
fidence to  the  communication  of  this  knowledge  as  one  of  the 
benefits  which  Scotch  lawyers  have  yet  in  their  power  to  bestow  on 
the  future  development  of  the  jurisprudence  of  Britain. 


THE  ADVOCATES'  LIBRARY  AND  ITS  LATE  KEEPER- 
MR  T.  H.  JAMIESON. 

WmLE  the  Faculty  of  Advocates,  whose  small  number  and  close 
professional  and  other  intercourse  gives  it,  in  spite  of  the  contests 
of  the  Courts  and  their  inevitable  rivalry,  some  of  the  feelings  of  a 
family,  was  sufifering  under  the  unexpected  loss  of  a  gifted  member, 
it  has  been  deprived  of  one  of  its  most  valued  servants.  The  death 
of  the  Librarian  of  the  Faculty,  after  a  long  and  painful  illness, 
patiently  borne,  had  for  some  time  left  no  hope  of  recovery,  was, 
hke  that  of  Mr.  Lancaster,  too  early  to  allow  of  his  accomplishing 
all  that  his  friends  and  the  public  had  reason  to  expect  from  him. 
This  makes  it  all  the  more  a  duty  to  express  an  impartial  estimate 
of  what  it  was  permitted  him  to  do,  for  the  nature  of  his  labour 
was  of  that  unobtrusive  kind  which  might  easily  escape  notice. 
Those  who  advocate  the  application  of  some  portion  of  the  large 
surplus  funds  of  the  Scotch  hospitals  to  the  purpose  of  affording 
to  properly  qualified  members  of  the  lower  classes  of  society  in 
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Scotland  the  means  of  obtaining  the  higher  education,  could  not 
find  a  more  apt  illustration  than  in  Mr.  Jamieson's  early  career. 
He  was  bom  in  August  1843  at  Bonnington,  near  Arbroath,  and 
received  the  ordinary  education  which,  since  the  Eeformation,  has 
been  placed  within  the  reach  of  almost  all  Scotchmen  at  the  Burgh 
school  of  Arbroath.  He  became  a  pupil-teacher  in  that  school,  of 
which  Mr.  St.  Clair,  a  well-known  schoolmaster,  was  then  the  head, 
and  would  probably  liave  embraced  that  profession  had  not  the 
liberality  of  an  Arbroath  manufacturer,  Mr.  Walker,  exercised  in 
his,  as  in  some  other  cases,  with  wise  discretion  and  good  results, 
enabled  him  to  come,  at  the  age  of  nineteen,  to  the  High  School  of 
Edinburgh.  Almost  every  small  town  in  Scotland  possesses  youths 
with  similar  talents  to  those  of  Mr.  Jamieson.  But  it  is  not  always, 
nor  is  it  to  be  expected,  that  often  men  engaged  in  business  will 
take  the  pains  to  find  them  out,  and  spend  their  money  in  assisting 
them  in  their  education.  By  good  fortune,  the  liberality  of  a 
Scotchman  of  a  former  generation,  Geoi-ge  Heriot,  had  provided  an 
endowment  which  enabled  Mr.  Jamieson  to  prosecute  his  studies 
at  the  University  of  that  town.  Before  he  left  the  University  he 
commenced,  like  many  of  his  fellow-students,  to  work  for  his  own 
livelihood,  and  the  service  of  the  Messrs.  Chambers,  themselves 
examples  of  the  power  of  industry  and  talent  to  make  their  way  in 
the  world  unaided  by  external  advantages,  was  a  good  introduction 
to  his  future  employment.  In  1867  he  became  assistant  librarian 
in  the  Advocates'  Library,  under  Mr.  Halkett,  and  on  his  death  in 
1871  was  promoted  to  the  oflBce  of  keeper.  The  knowledge  of  the 
contents  of  a  large  library,  and  of  their  arrangement,  requires  both 
time  and  special  aptitude;  and  those  who  know  the  extent  of  the 
collection  which  the  foresight  of  the  lawyers  of  the  seventeenth 
century  founded,  and  those  in  the  eighteenth  and  the  first  half  of 
the  present  extended,  to  the  great  advantage  of  Edinburgh  as  a  seat 
of  learning,  and  the  credit  of  their  own  order,  will  be  well  aware 
that  the  familiarity  with  it  which  Mr.  Jamieson  acquired  in  the 
space  of  eight  years,  proved  that  he  possessed  this  aptitude  in  an 
eminent  degree. 

An  ofiQcial  in  this  institution  has  not  to  do  with  one  of  those 
beautifully  arranged,  well-furnished  and  spacious  libraries  which 
may  be  seen  at  the  English  Universities,  or  in  London  and  some  of 
the  larger  towns  in  England,  or  in  the  new  library  of  the  College 
of  Glasgow.  Books  and  manuscripts  are  indeed  there  which  richer 
libraries  envy,  and  no  amount  of  money  could  now  procure,  but 
crowded  together  and  hidden  in  places  for  which  it  would  be  diffi- 
cult to  find  a  proper  name,  but  which  are  certainly  more  like  cellars 
than  rooms.  Perhaps  the  library  might  be  most  fitly  called  a 
dungeon  of  learning.  We  doubt,  indeed,  whether  any  prison  board 
would  sanction  for  criminals  the  chamber  where  the  MSS.  are  kept. 
Until  lately,  the  largest  portion  of  the  books  could  only  be  found  by 
the  bump  of  locality,  aided  by  a  strong  lamp,  for  the  so-called  slip 
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catalogue  was  a  very  imperfect  guide,  and  in  three-fourths  of  the 
library  the  sun  never  shines.  Kor  was  it  without  much  apparent 
reason,  at  least  on  financial  grounds,  that  a  large  section  of  the 
Faculty  recently  resisted  the  printing  of  a  catalogue. 

If  this  state  of  matters  has  been  somewhat  improved  of  late,  no- 
one  who  has  examined  into  it  can  doubt  that  more  remains  to  be 
done  before  the  collection  of  books  and  MSS.,  which  is  the  most 
valuable  one  existing  in  Scotland,  can  be  made  properly  available 
for  study,  and  the  librarians  provided  with  the  ordinary  comforts 
which  their  health  and  the  somewhat  monotonous  nature  of  their 
occupation  require. 

It  would  be  too  much  to  say  that  either  Mr.  Halkett  or  Mr. 
Jamieson  reduced  the  chaos  of  the  library  to  order ;  that  would 
have  been  beyond  the  power  of  any  man,  even  with  the  aid  of  the 
higiily  competent  but  too  small  staff  of  assistants  which  the  funds 
of  the  Faculty  allow.  But  their  habits  of  order,  patience,  and 
assiduity  have  made  it  as  little  felt  as  possible — have,  indeed, 
almost  concealed  it  from  the  casual  reader. 

Mr.  Jamieson  published,  so  far  as  we  know,  only  two  works,  both 
belonging  to  the  class  of  literary  rarities,  but  which,  unlike  too- 
many  publications  of  this  sort,  have  a  real  and  not  only  a  fancy 
value.  Alexander  Barclay's  translation  of  Brandt's  Ship  of  FoolcSy 
first  printed  by  Pynson  in  1509,  had  become  so  scarce  that  a  copy 
sold  three  years  ago  for  £130,  and  even  Cawood's  inferior  re-issue 
in  1570,  the  only  other  edition,  has  fetched  nearly  £50.  Mr, 
Jamieson  resolved  to  reprint  it,  with  the  view  of  giving  it  a  wider 
circulation,  and  he  appended  a  life  of  its  too  much  neglected  author, 
and  a  complete  bibliographical  account  of  his  works.  Barclay's 
translation  was  not  a  verbatim  translation,  but  an  adaptation  by  a 
genuine  poet  and  keen  observer  of  the  Strasburg  professor's  de- 
scription of  the  varieties  of  human  folly  to  his  own  times  and 
country.  This  gives  its  caustic  wit  a  new  flavour;  and  now  that 
it  can  be  procured  for  a  moderate  price,  the  student  of  the  history 
and  literature  of  the  period  immediately  preceding  the  English 
Information,  need  not  fear  by  purchasing  it  to  find  himself  amongst 
the  passengers  of  the  Ship  of  Fools.  In  his  notice  of  Barclay's  fife 
Mr.  Jamieson  succeeded,  despite  the  modest  terms  in  which  he 
speaks  of  his  labours,  in  proving  the  contested  claim  of  Scotland  to 
have  given  birth  to  the  poet,  and  in  defending  him  from  the 
aspersions  of  Bale.  His  catalogue  of  Barclay's  works  is  a  model  of 
bibUographical  industry  and  accuracy. 

The  republication  of  the  Banquet  of  Jests,  by  Archie  Armstrong, 
Jester  of  Eling  James  I.,  a  work  of  almost  equal  rarity,  is  a  valuable 
contribution  to  our  knowledge  of  the  manners  of  the  Court  of  "  the 
wisest  fool  in  Christendom,"  and  reveals  one  of  the  sources  from 
which  Shakespeare  drew  more  than  his  commentators  have  acknow- 
ledged. The  laborious  duties  of  his  office,  and  their  conscientious 
discharge,  however,  left"  ^r.  Jamieson  only  brief  intervals  for 
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literature.  A  carefully  selected  catalogue  of  the  MSS.  relating  to 
Scotland  in  the  Advocates'  Library,  which  he  had  prepared,  will 
facilitate  tlie  labours  of  future  investigators  of  Scotch  history,  but 
his  favourite  project  of  a  complete  bibliography  of  Scottish  literature 
has  been  frustrated  by  his  too  early  death.  It  is  much  to  be  hoped 
that  some  one  properly  qualified  may  undertake  this.  No  one  who 
has  consulted  the  praiseworthy  work  of  Lowndes  has  not  experienced 
its  deficiencies  as  regards  Scotland,  except  in  those  parts  where 
Mr.  Bohn  drew  upon  the  learning  of  Dr.  David  Laing.  It  was 
especially  towards  everything  that  elucidated  the  history  of  his 
own  country  that  Mr.  Jamieson  was  led — not  from  any  narrow 
local  patriotism,  but  because  he  had  a  well-grounded  confidence 
that  his  talents  and  opportunities  lay  in  this  directioa  Yet  while 
Scotch  literature  was  his  main  interest,  he  was  anxious  to  supply 
the  grave  deficiencies  in  French  and  German  books,  which  render 
the  Advocates'  Library,  good  as  it  is,  inadequate  for  the  requirements 
of  modern  scholars.  The  list  of  foreign  books  deserving  to  be 
bought,  if  funds  permitted,  which  he  commenced,  should  be  con- 
tinued. It  would  at  least  be  auspxdum  melioris  avi.  The  truth 
is  that  modem  literature  has  outgrown  the  resources  of  any  private 
corporation,  even  of  one  much  richer  than  the  Faculty  of  Advo- 
cates. It  is  discreditable  to  Scotch  members  of  Parliament  that, 
while  many  thousands  a  year  are  spent  on  libraries  in  London 
and  Dublin,  not  one  of  them  has  yet  made  any  real  eflfort  to  pro- 
cure the  slightest  assistance  from  Government  for  a  library  which 
has  always  been  administered  with  a  view  to  public  utility,  and 
not  exclusively  for  the  benefit  of  the  members  of  the  legal  pro- 
fession. We  remember  that  some  hopes  in  this  direction  were 
held  out  when,  or  shortly  before,  the  present  Government  came 
into  office.  Is  it  too  sanguine  to  expect  they  may  yet  be  fulfilled  ? 
The  notion  that  the  nation  can  only  be  benefited  by  a  London 
institution  is  not  quite  so  current  as  it  was  ten  years  ago. 

Mr  Jamieson's  ambition  was  not  to  gain  credit  for  himself  as  an 
author,  or  even  as  a  librarian  and  bibliographer,  but  to  make  the 
library  under  his  charge  as  complete  as  possible,  and  to  maintain 
the  character  it  has  held  under  a  series  of  learned  keepers  as  a 
place  to  which  not  only  the  membera  of  the  Faculty  of  Advocates, 
but  all  genuine  students  might  have  access  and  such  aid  as  the 
skilled  librarian  alone  can  afford.  There  are  not  a  few  who  will 
gratefully  remember  how,  following  the  example  of  Mr.  Halkett,  and 
the  Nestor  of  Scotch  librarians  and  men  of  letters.  Dr.  David  Laing, 
he  has  pointed  out  to  them  just  the  book  or  the  passage  they  were 
in  search  of  just  at  the  moment  they  wanted  to  refer  to  it  The 
fastidiousness  of  a  scholar,  and  the  experience  all  librarians  have  of 
the  many  persons  who  spend  their  time  in  asking  useless  questions, 
and  reading  books  without  understanding  them,  made  him  indis- 
posed  to  favour  any  attempt  to  make  the  Library  a  library  free  to 
all  comers.  He  did  not  disguise  his  opinion  that  the  printed 
catalogue  which  the  persistent  energy  of  the  Vice-Dean  of  the 
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Faculty  of  Advocates  succeeded  in  persuading  his  brethren  to  carry 
on,  was  contrary  to  his  inclination,  as  to  that  of  many  eminent 
Hbrarians ;  but  when  it  was  once  determined  on,  he  carefully  per- 
formed his  part,  that  of  revising  the  work,  more  than  half  of  which 
will,  in  the  course  of  a  few  months,  be  in  the  hands  of  the  public. 
The  many  improvements  in  the  internal  arrangements  of  the 
Library  which  have  been  made  while  the  same  learned  gentleman 
has  been  Chairman  of  the  Board  of  Curators,  were  carried  out  under 
the  close  personal  superintendence  of  the  librarian.  He  visited  the 
best  English  libraries,  and  only  last  summer  some  of  those  on  the 
Continent,  with  the  view  of  making  himself  acquainted  with  the 
details  of  their  management,  and  of  learning  the  German  language, 
which  has  become  the  key  to  the  learning  of  Europe.  To  serve  a  cor- 
poration so  as  to  satisfy  all  its  members,  is  not  an  easy  task,  and 
it  was  successfully  apcomplished  by  Mr.  Jamieson.  No  one  who 
came  in  contact  with  him  failed  to  recognize  his  ready  courtesy  and 
fitrict  attention  to  his  duties.  He  had  the  obstinacy  in  maintaining 
his  opinion  which  characterizes  many  of  his  countrymen,  but  every 
one  saw  that  he  maintained  it  not  because  it  was  his  own  opinion, 
but  because  he  was  convinced  that  it  was  right.  His  straight- 
forward, modest,  yet  firm  character  gained  him  the  respect  of  his 
official  superiors,  and  those  who  were  associated  with  him  in  the 
management  of  the  Library  were  strongly  attached  to  him.  Had 
he  lived  longer,  he  might  have  added  fresh  credit  to  an  office  which, 
thoagh  of  small  emolument  and  few  external  advantages,  has  be- 
come honourable  by  the  genius  and  talents  of  those  who  have  held 
it.  As  it  is,  at  a  time  when  Edinburgh  is  blamed,  with  partial 
truth,  by  critics  in  the  South  and  in  the  West  of  Britain,  for  caring 
less  and  doing  less^for  the  interests  of  learning  than  in  former  gene- 
rations, he  has  handed  that  office  down  with  unimpaired  reputation. 
The  unostentatious  and  useful  profession  he  followed  had  in  him 
a  worthy  representative. 
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It  may  be  a  relief  to  the  reader  to  know  that  we  do  not  propose 
to  treat  this  subject  so  as  to  include  other  than  human  legislation. 
Still  farther,  we  intend  to  confine  ourselves  exclusively  to  the  law 
of  Scotland  applicable  to  the  subject  This,  after  all,  is  not  a  very 
leatricted  field,  for  although  a  small  corner  of  the  world,  Scotland 
has  always  been  great  in  Sabbath  questions. 

Adopting  a  chronological  order  as  the  most  convenient,  we  find 
that  the  first  Act  which  appears  to  have  been  passed  by  the 
Scottish  Parliament  on  the  subject  is  that  of  1503,  c.  83.  It 
was  passed  therefore  in  the  reign  of  King  James  IV.,  a  sovereign 
distinguished  from  all  accounts  for  his  valour  and  amiability,  but 
not  exactly  possessing  other  qualities  one  would  look  for  in  a  rigid 
Sabbatarian.     The  Act  itself  compares  favourably  with  modem 
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statutes  for  brevity  and  clearness,  and  its  quotation  in  full  calls  for 
no  apology, — "  Item,  it  is  statute  and  ordained  there  be  na  mercats, 
nor  faires,  halden  upon  halie  daies,  nor  yit  within  kirkes  nor  kirk- 
yairdes  upon  halie  daies,  nor  uther  daies,  under  the  pain  of  escheat 
of  the  gudes."  There  is  a  certain  attraction  about  an  Act  like  this; 
it  stands  compact  and  self-contained,  requiring  neither  preamble,, 
interpretation  clause,  nor  schedules.  But  it  reveals  an  odd  state 
of  matters,  for  not  only  must  we  conclude  that  markets  were  held 
occasionally  on  Sundays,  but  that  they  were  actually  held  within 
the  churches  themselves.  It  is  not  indeed  the  first  time  we  have 
heard  of  the  temple  being  put  to  such  desecrating  uses,  but  there 
is  something  strangely  incongruous  in  the  idea  of  holding  a  fair  in 
a  churchyard. 

The  next  Act  is  that  of  1579,  c.  70.  It  is  entitled,  "  Discharge 
of  mercattes  and  labouring  on  Sabboth  days,  or  playing  and 
drinking  in  time  of  sermon."  It  narrates  the  previous  Act  just 
examined,  and  then  goes  on  to  state  the  necessity  that  exists  for 
further  legislation,  as  follows: — "And  seeing  that  the  Sabboth 
day  is  now  commonly  violate  and  broken,  alsweil  within  burgh 
as  to  landwart,  to  the  great  dishonour  of  God,  etc.  .  .  . 
be  holding  and  keeping  of  the  saides  mercattes  and  faires  on 
Sabboth  dayes,  using  of  handie  labor,  and  woorking  thereon,  as  on 
the  remanent  dayes  of  the  oulk,  and  be  gamming  and  playing, 
passing  to  tavenies  and  aile  houses,  and  wilful  remaining  from 
their  paroche  kirk  in  time  of  sermon  or  prayers  on  the  Sabboth. "^ 
The  penalty  for  engaging  in  such  unlawful  business  or  pleasure 
was  a  pecuniary  fine  of  small  amount,  but  the  alternative  was 
serious,  for  the  Act  says,  "  In  case  of  refusal  to  pay  he  or  she  sail 
be  put  and  holden  in  the  stocks,  or  sik  other  engine  devised  for 
publick  punishment  be  the  space  of  twenty-foure  hours,  and  for 
execution  hereof  the  King's  Majesties  Commissions  of  Justiciarie 
sail  be  granted  to  sum  person  in  every  parochin  best  afifected  and 
maist  abill  to  perform  the  same  at  the  request  of  the  minister." 
The  concluding  words  are  important,  and  we  may  infer  from 
them  that  the  position  of  the  minister  then  really  approached 
that  of  a  moral  policeman.  No  minister,  whatever  his  gifts  or 
want  of  gifts,  required  to  preach  to  empty  pews  unless  he  preferred 
doing  so.  If  his  parishioners  had  not  the  grace  to  attend  his 
ministrations  from  choice,  he  could  compel  them  to  do  so,  for  it 
was  at  his  request  that  the  machinery  could  be  put  in  motion 
which  might  result  in  landing  them  in  the  undignified  imprison- 
ment of  the  stocks. 

The  next  Act,  1592,  c.  124,  contains  nothing  of  interest.  It  is 
permissive  in  its  tone,  and  suggests  in  a  considerate  spirit  that 
"  Mercats  forbidden  on  the  Sabboth  day  may  be  halden  on  the 
oulk  days."  It  would  hardly  be  considered  necessary  to  pass  an 
Act  of  Parliament  nowadays  for  such  a  purpose. 

The  following  year  another  Act  was  passed,  1593,  c.  163.    Its 
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object,  as  learned  from  the  title,  was  the  same  as  those  that  preceded 
it,  viz.,  the  patting  down  of  the  custom  of  holding  markets  and 
fairs  on  Sundays.  -  There  appears,  however,  to  have  been  an 
impression  that  the  law  was  not  being  enforced  with  sufficient 
vigour  in  this  direction,  for  in  this  Act  sheriff's,  stewards,  bailies, 
provosts,  and  bailies  of  burghs  are  commanded  and  chained  to 
remove  and  put  away  all  fairs  and  mercats  held  on  Sabboth  days, 
And  in  case  of  negligence  they  are  to  be  "  charged  thereto,"  by 
letters  of  horning  directed  against  them  at  the  instance  of  the 
presbjrtery. 

The  Act  1594,  c.  201,  is  entitled,  "  An  Act  for  the  better 
observing  of  the  Sabboth  day."  It  provides  an  increasing  scale  of 
penalties  for  repeated  offences,  but  contains  nothing  of  marked 
interest. 

The  Act  1661,  c.  18,  seems  to  have  been  passed  to  meet  new 
forms  of  the  same  sin  of  Sabbath  desecration.  The  former  Acts 
were  directed  chiefly  against  the  keeping  of  markets  and  fairs. 
This  Act  complains,  "That  notwithstanding  of  several  Acts  of 
Parliament  made  in  that  behalf,  particularly  the  third  Act  of  the 
sixth  Parliament  of  King  James  VI.  of  blessed  memory,  the  said 
day  hath  been  much  prophaned  by  salmond  fishing,  going  of  salt 
pans,  milnes,  and  killes,  hiring  of  shearers,  and  using  of  merchan- 
dize on  that  day  and  otherwayes.  Therefore  ratifies  and  approves 
all  fermer  Acts  of  Parliament  made  for  observation  of  the  Sabbath 
day,  and  against  the  breakers  thereof." 

The  Act  1663,  c.  19,  goes  a  step  further  than  any  of  those 
preceding.  It  is  entitled,  "An  Act  discharging  Monday  and 
Saturday  mercats  in  Eoyal  Burghs,"  and  proceeds  upon  the 
^und,  "  That  there  is  much  occasion  given  for  profanation  of  the 
Lord  8  day  in  the  royal  burghs  by  keeping  of  their  weekly  mercats 
on  Monday  and  Saturday." 

The  Act  1690,  a  5,  though  not  dealing  exclusively  with  the 
subject  of  Sabbath  observance,  is  of  considerable  interest  in  con- 
nection with  it.  By  it  the  Confession  of  Faith  was  made  part  of 
the  law  of  Scotland.  The  observance  of  the  Sabbath  required  in 
that  confession,  which  is  fully  embodied  in  the  Act  of  Parliament, 
is  as  follows : — "  This  Sabbath  is  thus  kept  holy  unto  the  Lord, 
when  men,  after  a  due  preparing  of  their  hearts  and  ordering  of 
their  common  affairs  beforehand,  do  not  only  observe  a  holy  rest 
all  the  day  from  their  own  works,  words,  and  thoughts  about  their 
worldly  employments  and  recreations,  but  also  are  taken  up  the 
whole  time  in  public  and  private  exercises  of  His  worship,  and  in 
the  duties  of  necessity  and  mercy."  The  concluding  words  are 
most  valuable.  What  Acts  are  to  be  held  as  falling  under  the 
exception  is  left  open,  and  it  is  not  surprising  that  the  phrase 
''duties  of  necessity  and  mercy  "  should  have  proved  a  very  elastic 
one,  and  capable  of  very  different  interpretations  at  different  times. 

The  Act  1693,  c.  40,  ordains  all  presbyteries  to  appoint  one  or 
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more  persons  to  take  notice  of  and  prosecute  the  offences  of  pro- 
faneness  and  Sabbath-breaking,  etc.  It  would  appear,  however, 
that  kirk-sessions  were  in  use  to  appoint  what  were  called 
"searchers"  long  previous  to  this  date.  The  practice  seems  to 
have  commenced  about  a  century  before  this  Act,  and  members  of 
session  themselves  were  usually  employed  to  traverse  the  towns  on 
Sundays  and  other  occasions  for  the  purpose  of  causing  notice  to 
be  taken  of  such  as  should  be  found  "  vaging  abroad  upon  the 
streets  and  of  having  them  cited  before  the  session." 

The  Act  1695,  c.  31,  is,  like  the  previous  one,  a  reviving  Act. 
It  takes,  however,  a  gloomy  view  of  the  moral  and  religious  con- 
dition of  the  country.  It  says,  "  Considering  how  much  profanity 
and  immorality  do  abound  over  all  the  nation,  to  the  dishonour  of 
God,  reproach  of  religion,  and  discredit  and  weakening  of  the 
government,  notwithstanding  of  the  many  good  laws  that  have 
been  made  against  profaneness,  etc.,  .  .  .  Therefore  ratifies,  renews, 
and  revives  all  former  laws  and  Acts  of  Parliament  made  against 
drunkenness,  Sabbath-breaking,  swearing,  fornication,  uncleanness, 
and  generally  all  the  laws  against  profaneness,  and  ordains  the 
same  to  be  put  to  full  and  vigorous  execution."  The  Act  1700,  c. 
11,  is  to  the  same  effect,  and  contains  nothing  of  special  interest. 

We  have  here,  in  all,  eleven  Acts,  dealing  with  the  matter 
of  Sunday  observance,  probably  a  gi-eater  number  than  was 
pa3sed  on  any  one  other  subject  during  the  same  period.  Pro- 
bably the  zeal  of  the  Reformers  had  something  to  do  with  such 
a  vigorous  crop  of  legislation.  At  all  events  it  is  clear  that  the 
mind  of  the  Scottish  Parliament  was  deeply  impressed  with  the  im- 
portance of  enforcing  the  observance  of  the  Fourth  Commandment. 
The  greater  strictness — external  at  least-^iu  the  observance  of 
Sunday,  which  still  exists  in  Scotland,  as  compared  with  England 
and  other  Cliristian  countries,  is  probably  due  as  much  to  the 
legislation  we  have  noticed  as  to  any  reverence  peculiar  to  the 
Scottish  character.  The  influences  of  laws  frequently  long  survive 
the  period  of  their  active  enforcement,  and  nothing  could  be  more 
likely  than  that  this  should  occur  in  relation  to  Sunday  legisla- 
tion, for  the  Church  naturally  became  the  ally  of  the  civil  power, 
teaching  that  obedience  was  a  matter  of  conscience  and  duty  in 
the  sight  of  God  as  well  as  before  men. 

To  what  extent  these  old  statutes  are  still  in  force,  it  is  difficult 
to  say.  It  is  clear  that  some,  at  all  events,  have  fallen  partly  into 
desuetude,  as  they  refer  to  a  time  when  the  Established  Church 
alone  existed. 

There  are  no  other  Scotch  Acts  relating  to  this  subject  until 
we  come  to  those  dealing  with  public-houses  and  hotels.  These 
hardly  fall  within  the  scope  of  this  article,  but  may  be  briefly 
referred  to.  The  first  of  them  is  the  Act  11  &  12  Vict.,  c.  49.  It 
is  entitled  "An  Act  for  regulating  the  sale  of  beer  and  other 
liquors  on  the  Lord's  Day,"  and  is  commonly  known  by  the  short  title 
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of  "Lord's  Day  Act."  It  is  a  British  Statute,  and  its  main  provision 
is  that  no  licensed  house  be  open  for  the  sale  of  liquors  on  Sunday, 
or  sell  such  therein  before  half-past  twelve  in  the  afternoon,  or 
before  the  termination  of  the  morning  service,  if  later  than  half- 
past  twelve,  except  as  refreshment  for  travellers.  The  Act  16  & 
17  Vict,  c.  67,  is  commonly  known  as  the  "  Forbes  Mackenzie  Act." 
It  is  a  Scotch  Statute,  and  its  provision  with  respect  to  Sunday  is : 
That  all  public-houses  shall  be  closed  on  that  day,  and  that  with 
regard  to  inns  and  hotels,  intoxicating  liquors  shall  only  be  sup- 
plied to  lodgers  and  htmafide  travellers. 

The  Act  25  &  26  Vict,  c.  35,  amends  the  preceding  Act  No 
change,  however,  is  made  on  the  provisions  of  the  former  with 
respect  to  the  Sunday,  except  that  the  words  '^hona  fdc''  are 
omitted  as  regards  travellers.  The  omission  of  these  words  would 
appear  to  indicate  that  the  Legislature  did  not  intend  that  so  strict 
a  definition  should  be  applied  to  the  word  "  traveller  "  under  the 
later  Act. 

Whether  many  prosecutions  took  place  under  the  old  Acts  in 
the  early  period  of  their  existence  we  have  no  means  of  knowing, 
the  probability  however  is,  that  looking  to  the  spirit  of  the  age, 
the  stocks  would  not  stand  untenanted  for  any  long  period.  It 
appears  that  the  inferior  Courts  of  the  Church  were  also  watchful 
over  the  interests  of  the  sacred  day.  The  session  records  of  the 
latter  part  of  the  sixteenth  century  and  throughout  the  seventeenth, 
affords  abundant  proofs  of  the  diligence  with  which  the  Church 
sought  to  enforce  obedience  to  the  Fourth  Commandment  Burnet, 
in  referring  to  the  time  immediately  prior  to  the  Sestoration,  says, 
"They  kept  scandalous  persons  under  a  severe  discipline,  for 
hreach  of  Sabbath,  for  an  oath,  etc."  ^  Some  of  the  clergy  them- 
selves, however,  appear  to  have  been  liberally  minded  on  the  subject 
of  Sabbath  observance,  at  all  events  in  so  far  as  their  own  practice 
was  concerned.  A  remarkable  case  is  mentioned  as  having  come 
before  the  Synod  of  Lothian,  when  Spotswood,  minister  at  Calder 
(afterwards  the  noted  Archbishop),  and  Law,  minister  at  Kirkliston, 
were  censured  for  playing  football  on  the  Lord's  Day.*  The  mode- 
lator,  Mr.  John  Davidson  of  Prestonpans,  urged  that  the  offenders 
should  be  deposed,  but  the  Synod  took  a  more  lenient  view  of  the 
case. 

In  recent  times  few  cases  have  arisen  of  prosecution  for  Sabbath 
desecration,  and  still  fewer  have  reached  the  Supreme  Courts  and 
been  preserved  in  the  reports.  One  or  two  caees  connected  with  the 
subject,  however,  are  to  be  found  there,  and  maybe  briefly  referred  to. 

The  case  of  Wighiman  v.  ITie  Lord  Provost  of  Edinburgh  and 
others*  will  repay  perusal.  The  pleadings  are  amusing,  and 
fully  reported.  The  rubric  of  the  case  is  as  follows :  "  A  party  of  the 

*  History  of  his  Own  Time  (1860.) 

'  Livingston's  Metnarable  Characteristics.     Woii  Soc. 

'  August  1768.    Maclaurin's  Cases,  No.  70. 
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town-guard  of  Edinburgh  may  with  impunity  enter  a  gentleman's 
house  there,  and  carry  him  and  his  compamy  in  an  ignominious 
manner  to  the  guard-house,  upon  a  verbal  order  from  a  magis- 
trate, given  because  some  of  the  company,  who  were  dnlnk,  had 
made  a  great  noise  and  talked  obscenely  from  the  windows,  so  as 
to  gather  a  mob  on  the  Sabbath  day." 

This  case  was  not  one  of  prosecution  for  Sabbath  desecration,  but 
.firose  out  of  an  alleged  unwarrantably  severe  suppression  of  it,  by 
the  Provost  and  a  detachment  of  the  city-guaixi.     It  would  appear 
that  something  like  a  riot  had  occurred  on  Sunday  in  a  house  in 
the  neighbourhood  of  the  Provost's  residence.     Some  choice  spirits 
had  assembled  for  the  purpose  of  keeping  the  Prince  of  Wales' 
birthday,  and  in  consequence  of  their  somewhat  obtrusive  mirth,  a 
^rowd  had  congregated  in  the  street  opposite  the  house.    The  Lord 
Provost  thereupon  sent  a  message  to  the  town-guard  desiring  that 
JBL  corporal  and  six  soldiers  might  be  sent  to  see  what  was  the 
matter.     These  messengers  appear  to  have  acted  with  excessive 
zeal,  and   an  action  was  raised  by  Wightman  in  consequence. 
The  charge  made  against  the  Provost  and  guard  was  that  they  had 
violently  broken  into  the  prosecutor's  (Wightman's)  house  without 
excuse,  and  thereafter  maltreated  him  and  carried  him  off  to  the 
guard-house  without  his  hat  or  wig,  and  with  the  blood  streaming 
from  his  face.    Wightman  also  denied  that  anything  had  occurred 
in  his  house  on  the  occasion  which  could  support  the  statements 
representing  him  as  a  contemner  of  religion,  and  a  profaner  of  the 
Sabbath.     His  explanation  of  the  disturbance  was  that "  two  of  the 
gentlemen  he  had  invited  to  dine  with  him  on  the  day  libelled, 
which  was  the  birthday  of  the  Prince  of  Wales,  had  supped  freely, 
:and  been  up  late  the  preceding  night,  which  made  them  to  be  soon 
heated  with  the  moderate  quantity  of  liquor  they  got  from  him 
after  dinner,  and  one  of  them  having  grown  sick,  went  to  a  window 
that  stood  open  to  ease  his  stomach  unobserved  by  the  rest  of 
the  company.     Some  female  from  a  window  in  the  opposite  side  of 
the  wynd  with  more  zeal  and  indiscretion  than  good  manners 
and  prudence,  addressed  him  in  words  to  the  following  purpose : 
•*  Up  with  it.  my  lad,  you  have  had  enough  to  your  Prince's  health  ;' 
to  which  he  made  an  answer  not  very  decent,  etc."     The  Provost's 
defence  was  that — ''  To  disturb  a  sober  neighbourhood  with  a  noisy 
riot  and  debauch  is  an  offence  that  ought  to  be  restrained  at  any 
time,  but  to  behave  as  the  prosecutor  and  his  company  did  upon  the 
Sabbath  day,  and  in  the  very  neighbourhood  of  the  superior  magis- 
trate, in  the  capital  of  a  kingdom  distinguished  and  applauded  for  its 
religious  observance  of  the  Sabbath,  was  a  scandalous  offence  of 
itself,  and  a  high  indignity  done  to  that  magistrate.  .  .  .  The  fourth 
commandment  of  the  Divine  Law  is,  "Eemember  the  Sabbath 
day  to  keep  it  holy,"  and  Sacred  Writ  has  pronounced  the  most 
dreadful  threatenings  against  those  who  profane  it  —  Nehemiah 
xiii.  17  and  18;  Isaiah  Iviii.  13  and  14.      It  is  but  too  evident 


LAWS  RELATING  TO  SUNDAY.  73 

that  in  this  great  city  a  reverence  for  the  Lord's  day  is  greatly 
abated,  and  some  very  bad  practices  have  been  loudly  said  to  have 
been  committed  in  times  of  Divine  worship,  but  committed  in  pri- 
vate. Here  they  have  been  committed  in  the  most  public  and 
scandalous  manner,  etc."  The  diet  was  deserted  at  Wightman's 
instance,  as  against  the  Lord  Provost.  The  jury  found  the  other 
principal  defender — the  corporal  of  the  guard — ^guilty,  art  and  part, 
of  maltreating  Wightman,  but  he  also  was  ultimately  acquitted,  in 
consequence  apparently  of  some  informality  in  the  verdict. 

The  case  of  Jdbson  v.  Lambert  (Nov.  1828,  7  Shaw  83),  was  a 
profiecution  by  private  persons,  members  of  a  kirk-session  in  Dun- 
dee, with  concurrence  of  the  procurator-fiscal,  against  the  proprietor 
of  a  steamboat  which  the  defender  had  been  in  the  habit  of  sailing 
from  Dundee  to  Broughty  Ferry  at  four  o'clock  on  Sunday  after- 
noons, returning  to  Dundee  in  the  evening.  It  originated  with  a 
petition  to  the  Sheriff  concluding  for  judgment  against  the  defen- 
der, and  for  payment  to  the  complainers  of  the  penalties  authorized 
by  law  against  Sabbath-breakers.  It  also  asked  interdict  against 
the  defender  from  sailing  his  steamboat  between  Dundee  and 
Broughty  Ferry  on  Sundays.  The  petition  was  founded  on  no 
fewer  than  nine  different  Statutes,  utider  which  different  penalties 
were  incurred.  The  Sheriff  dismissed  the  petition,  one  of  his  chief 
grounds  being,  that  having  no  Admiralty  powers,  he  had  no  juris- 
diction to  interfere  with  the  sailing  of  the  vessel  from  port  to  port 
in  the  Firth  of  Tay.  He,  however,  sufficiently  indicated  his 
opinion  on  the  merits  in  a  note,  in  which  he  says,  with  a  liberality 
which  does  him  credit :  ''  It  may  be  assumed  that  many  of  those 
persons  who  avail  themselves  of  the  privilege  of  going  and  return- 
ing from  Broughty  by  means  of  the  defender's  vessel,  are  hard- 
working people  employed  in  a  sedentary  occupation  from  Monday 
morning  till  Saturday  night,  and  who  after  attending  Divine  service 
once  or  twice  a  day,  make  a  sea  trip  during  a  summer  evening  for 
the  sake  of  health  and  recreation,  and  to  enable  them  the  better  to 
resume  their  weekly  labours,  and  thereby  earn  a  subsistence  for 
themselves  and  their  families.  ...  It  humbly  appeals  to  the 
Sheriff  that  there  is  no  sufficient  ground  for  charging  persons 
acting  in  this  way  with  profaning  the  Sabbath." 

The  case  afterwards  came  before  the  Court  of  Session  by  a  Bill 
of  Advocation,  and  was  reported  by  the  Lord  Ordinary  to  the 
Inner  House.  Their  Lordships  refused  the  bill  as  incompetent,  on 
the  ground  that  the  action  being  of  a  criminal  character,  it  should 
have  been  presented  to  the  Court  of  Justiciary.  No  judgment 
therefore  was  pronounced  on  the  merits.  From  recent  proceedings 
on  the  part  of  the  Town  Council  of  Perth,  it  would  appear  that  the 
steamboats  of  Dundee  are  still  troubling  the  waters  of  the  Tay  on 
Sundays,  and  at  the  same  time  the  peace  of  mind  of  the  citizens 
of  Perth.  To  such  an  extent  does  this  appear  to  have  been  the 
case  during  last  summer,  that  the  Town  Council,  who  are  also  the 
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Harbour  Trustees,  jrielding  to  ecclesiastical  and  other  infiueuce 
brought  to  bear  upon  them,  recently  framed  a  bye-law  for  the  pur- 
pose of  excluding  these  vessels  from  the  harbour  on  Sundays.  It 
was  necessary,  however,  that  the  bye-law,  before  being  put  in  force, 
should  be  confirmed  by  the  Sheriff.  It  was  accordingly  submitted 
to  him,  backed  by  what  was  ironically  described  as  "  ail  the  piety 
of  Perth,"  in  December  last.  His  Lordship,  however,  felt  con- 
strained to  take  the  legal  view  of  the  matter,  and  found,  though 
""  with  regret,"  that  the  harbour  of  Perth  being  a  public  one,  the 
Town  Council  had  no  power  to  make  such  a  bye-law.  No  doubt 
many  people  will  join  in  the  regret  of  the  learned  Sheriff,  that  the 
•decision  was  inevitable. 

The  case  of  Phillips  v.  Innes,  13  Sh.  778,  is  one  of  more  than 
ordinary  interest,  having  run  its  course  through  all  the  Courts, 
from  the  Magistrates  to  the  House  of  Lords.  This  case  also 
hails  from  Dundee,  which  seems  to  have  earned  an  unenviable  dis- 
tinction for  eminent  Sabbath-breakers.  The  dispute  was  one 
between  a  barber  and  his  apprentice,  the  question  being  whether 
the  latter  was  bound  to  work  on  the  mornings  of  Sunday  in  the 
way  of  shaving  his  master's  customers.  The  terms  of  the  inden- 
ture were  that  he  was  "  not  to  absent  himself  therefrom  holiday  or 
week-day,  late  hours  or  early,  without  leave  asked  or  obtained." 
The  apprentice  (Phillips)  having  declined  to  work  on  Sunday 
mornings,  his  master  presented  a  petition  to  the  Magistrates  of 
Dundee,  praying  them  to  find  that  he  was  entitled  to  the  services 
•of  his  apprentice  on  the  mornings  of  Sunday,  for  the  purpose  of 
shaving  his  customers  only,  and  failing  his  attendance,  to  ordain 
him  to  pay  the  penalty  stipulated  in  the  indenture.  The  Magis- 
trates found  that  the  apprentice  was  bound  to  give  the  services 
claimed.  On  advocation,  the  Lord  Ordinary  altered  and  sustained 
the  defence  of  the  apprentice,  which  was  in  effect:  (1),  that  the 
words  of  the  indenture  did  not  refer  to  the  Sundays ;  (2)  that  even 
if  they  did,  such  a  stipulation  could  not  be  enforced,  as  being  con- 
trary to  law.  Innes  reclaimed,  when  the  Second  Division  sdtered 
the  judgment  of  the  Lord  Ordinary,  and  returned  to  that  of  the 
Magistrates.  The  opinions  of  some  of  their  Lordships  are  suffi- 
ciently amusing  to  excuse  their  being  quoted  here  in  part  Lord 
Meadowbank  said :  ''  It  is  a  work  of  necessity  to  secure  the  more 
due  observance  of  the  Sabbath.  Everything  to  enable  people  to  go 
to  the  worship  of  God  in  a  decent  condition  is  a  work  of  necessity. 
Unless  they  could  get  their  beards  shaven,  they  would  not  go  to 
church  at  all,  and  so  it  is  a  work  of  necessity,  though  handicraft 
and  for  hire." 

Lord  Medwyn,  who  was  evidently  smarting  under  the  recollection 
of  some  recent  unduly  protracted  circuit,  said :  "  I  am  not  forgiving 
people  any  apology  for  absenting  themselves  from  church,  particu- 
larly here,  from  what  I  have  seen  of  the  character  of  the  population 
K)f  Dundee  at  a  recent  circuit.     It  may  not  be  a  matter  oT  physical 
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necessity.  It  is,  however,  very  near  at  least  one  of  moral  necessity. 
It  is  important  that  none  should  be  kept  from  church  from  want  of 
this,  and  none  be  obliged  to  go  without  that  decency  which  this 
gives,  and  I  therefore  concur  with  Lords  Glenlee  and  Meadowbank." 
The  apprentice,  nothing  daunted  by  their  opinions,  appealed  to  the 
House  of  Lords,  when,  after  full  argument,  the  judgment  of  the 
Court  of  Session  was  reversed,  on  the  ground  that  the  work  which 
by  the  articles  of  apprenticeship  Phillips  was  bound  to  perform, 
was  within  the  prohibition  of  the  Act  1579,  c.  70,  and  did  not  fall 
within  the  exceptions  admitted  in  the  Act  of  1690,  viz.,  duties  of 
necessity  or  mercy^  but  was  really  a  work  of  convenience.  Lord 
Brougham  delivered  a  long  and  exhaustive  judgment  on  the  ques- 
tion. This  case  is  a  remarkable  one  in  several  respects.  It  may 
be  referred  to  as  a  striking  illustration  of  the  uncertainty  of 
the  law,  there  having  been  no  fewer  than  four  judgments  pro- 
nounced alternatively  in  favour  of  each  litigant  One  cannot  help 
sympathising  with  what  must  surely  have  been  the  exultant 
feelings  of  the  victorious*  apprentice  on  the  final  result  being  known. 
Not  only  must  he  have  rejoiced  to  be  free  from  the  oppression  of 
the  tyrant  barber,  but  must  have  enjoyed  the  inward  glow  of  an 
approving  conscience  at  having  vindicated  a  principle  of  such 
momentous  importance  to  Scotchmen.  Of  his  subsequent  career 
unfortunately  we  know  nothing,  but  it  would  hardly  be  surprising 
if  he  afterwards  developed  a  strong  cacoethes  litigandi.  It 
is  also  worthy  of  remark  that  in  this  case  the  Scotch  Courts 
took  a  less  strict  view  of  the  question  than  did  the  English 
Courts.  One  effect  therefore  of  the  case  ought  to  have  been  to 
teach  Englishmen  that  Scotch  lawyers  at  all  events  are  not  strict 
Sabbatarians. 

The  case  of  Jennings  v.  Burnet  (Dec.  1852,  1  Irvine,  115),  arose 
on  a  complaint  by  the  Procurator  Fiscal  of  Glasgow  against 
Jennings,  a  provision  merchant  there,  for  keeping  open  his  shop  on 
Sundays.  It  resulted  in  a  conviction  before  the  Police  Court,  by 
which  Jennings  was  fined  in  the  sum  of  one  guinea.  He  refused  to 
pay  the  fine,  and  was  imprisoned  under  the  sentence.  He  thereafter 
presented  a  Bill  of  Suspension  and  Liberation  to  the  High  Court  of 
Justiciary,  pleading  that  the  Police  Court  had  no  jurisdiction  to  try 
the  question,  the  causes  appropriate  to  it  being  described  in  the 
Act  as  **  petty  crimes  and  offences^''  and  that  this  charge  did  not  fall 
under  such  a  descriptioa  Their  Lordships  suspended  the  sentence 
complained  of,  in  respect  that  the  charge  in  the  libel  was  not  a 
petty  crime  or  offence  in  the  sense  of  the  Glasgow  Police  Act 
Lord  Cowan  in  his  opinion  said:  "I  should  be  very  unwilling  to 
have  it  understood  that  the  subject  of  this  prosecution  may  not 
form  matter  of  relevant  charge  by  the  law  of  Scotland,  both*  under 
the  statutes  and  at  common  law,  and  I  am  inclined  the  more  to  this 
opinion  when  I  remember  that  in  the  case  of  Phillips  v.  Inncs,  as 
feveised  by  the  House  of  Lords.    The  Acts  1579,  and  the  still  more 
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important  Act  1690,  which  has  not  been  referred  to  in  this  dis^ 
oussion,  were  recognised  as  subsisting  legislative  enactments  in 
regard  precisely  to  such  questions  as  the  present" 

The  most  recent  case  on  this  subject  appears  to  be  that  of  Bute  v. 
lfor«,Nov.  24,1870  (43  Scottish  Jurist,  p.  65).  This  case,  as  might  be 
expected,is  again  from  Dundee,  and  came  before  the  High  Court  on  a 
Bill  of  Suspension  at  the  instanceof  James  Bute,confectioner,  Dundee, 
and  Christina  Thomson  or  Bute  his  wife,for  suspension  of  a  conviction 
ftnd  sentence  of  the  Provost  and  one  of  the  Magistrates  of  Dundee, 
upon  a  complaint  under  the  Summary  Procedure  Act  to  the  Magis- 
trates of  said  burgh,  at  the  instance  of  the  respondent,  Thomas 
More,  solicitor,  Dundee,  against  the  suspenders.  The  complaint 
set  forth  that  they  had  both,  and  each  or  one  or  other  of  them,  con- 
travened the  Act  1661,  c.  18,  and  1696,  c.  31,  and  the  other  Acts 
anent  the  profanation  of  the  Sabbath,  by  keeping  or  having  kept 
open  their  shop  on  Sabbath  evening  for  the  sale  of  merchandise. 
Certain  preliminary  objections  were  stated  before  the  Magistrates, 
among  others,  "That  the  complaint  is  irrelevant,  and  the  Act  under 
which  the  form  of  procedure  is  brought  is  inapplicable,"  that  "  the 
Acts  libelled  on  are  in  desuetude,  and  abolished  by  consuetude  and 
disuse,"  &c.  The  Magistrates  repelled  the  preliminary  defences,  and 
adjudged  each  of  the  parties  to  forfeit  and  pay  the  sum  often  pounds 
Scots  each  of  penalty,  with  the  sum  of  one  pound  ten  shillings  sterling 
each  of  expenses,  and  in  default  to  be  imprisoned  for  the  period  of  six 
days.  In  the  Bill  the  suspenders  pleaded — That  their  preliminary 
pleas  stated  before  the  Magistrates,  or  at  least  one  or  otherof  them,  was 
sound,  and  ought  to  have  been  sustained.  Their  Lordships  quashed 
the  conviction  on  the  ground  that  it  was  incompetent  to  try  under 
the  Summary  Procedure  Act  a  complaint  libelling  the  Statutes 
against  profanity.  Interesting  and  exhaustive  opinions  were  de* 
livered  by  all  the  Judges,  and  it  was  clearly  stated  in  several  of 
these  that  the  Acts  regarding  Sabbath  desecration  v?ere  in  force, 
and  that  in  order  to  establish  the  proposition  that  they  had  fallen 
into  desuetude,  it  would  require  to  be  shown  not  only  that  for  a 
long  time  no  prosecutions  had  been  instituted  under  them,  but  also 
that  the  offences  which  are  there  visited  with  penalties  are  in  use 
to  be  committed  flagrantly  and  openly  without  the  penalties  being 
inflicted. 

Under  the  recent  Licensing  Acts  quoted,  the  only  cases  of 
interest  involving  questions  connected  with  Sunday  observance 
relate  to  the  meaning  of  the  word  "  traveller."  Who  is  a  traveller 
in  the  sense  of  the  Acts,  has  given  rise  to  considerable  controversy 
throughout  the  country,  various  opinions  having  been  entertained 
by  different  magistrates  and  justices  of  peaca  In  Scotland  no 
review  was  allowed  from  their  decisions  until  the  passing  of  the 
recent  Summary  Procedure  Amendment  Act,  1875,  so  that  the 
question  has  not  been  authoritatively  decided  by  the  Supreme 
Court.    In  England  it  is  different ;  there,  it  was  competent  to  pre- 
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pare  a  case  to  be  laid  before  the  Superior  Court  The  question 
accordingly,  who  is  a  "  traveller"  in  the  sense  of  the  Acts,  has  been 
clearly  decided  in  several  English  cases.  In  the  case  of  Athinson 
V.  SdLar,  Nov.  1858  (Common  Bench)  it  was  decided  that  persons 
who  had  driven  a  distance  of  seven  or  eight  miles  for  their  own 
jliosart  only  were  "travellers"  within  the  meaning  of  the  English 
Acts  18  &  19  Vict.  c.  118,  sec.  2.  Chief-Justice  Cockburn,  who 
delivered  the  opinion  of  the  Court,  said :  '*  As  the  Legislature  have 
thought  fit  to  use  an  ambiguous  term,  and  there  is  no  explanatory 
lection,  we  can  only  apply  our  minds  to  the  facts  submitted  to  ns, 
and  it  seems  to  me  that  the  appellant  ought  not  to  have  bees 
convicted.  If  a  party  goes  to  an  inn  for  refreshment  in  the  coune 
of  a  journey,  whether  of  business  or  pleasure,  he  is  entitled  to 
deniand  refreshment,  and  the  innkeeper  is  justified  in  supplying  it." 

In  the  case  of  Taylor  v.  Humphries,  Nov.  1864  (Common  Bench 
lieps.),  a  decision  was  pfouounced  under  the  Act  11  &  12  Vict  c 
49,  which  is  a  British  Statute.  There  the  parties  had  walked  h 
distance  of  two  miles,  but  the  Court  found  that  they  were  "  travellers" 
in  the  sense  of  the  Act  That  case  also  decided  that  the  onus  of 
proof  lay  upon  the  informer,  not  upon  the  innkeeper,  and  that  if  the 
latter  really  believed  that  the  person  to  whom  refreshments  were 
fitippUed  was  a  traveller,  although  in  reality  he  was  not,  he  ought 
not  to  be  convicted.  It  may  be  observed  that  the  language  of  the 
English  Acts  with  regard  to  "travellers"  is  precisely  similar  to 
that  of  the  Scotch.  In  contrast  to  these  English  cases,  and  as 
showing  the  necessity  for  an  authoritative  decision  on  the  ques* 
tion,  we  may  refer  to  the  case  of  Grant  v.  Philpot,  which  was 
decided  in  the  Leith  Buigh  Court  on  10th  May  1866.  There  it 
was  held  that  a  person  who  had  walked  from  Edinburgh  to  Cra- 
mond,  and  thence  to  Kewhaven  on  a  Sunday  morning,  a  distance 
in  all  of  about  ten  miles,  was  not  a  traveller  in  the  sense  of  the  Act 
8ttch  a  decision  would  probably  not  be  repeated. 

With  regard  to  cases  of  prosecution  for  Sabbath  desecration,  it  is 
evident,  whatever  the  abstract  law  on  this  subject  may  be,  that  in 
dealing  Mdth  them  the  greatest  delicacy  and  consideration  are 
required.  It  is  satisfactory  therefore  to  know,  that  although  the 
jurisdiction  in  such  cases  is  by  some  of  the  old  Statutes  entrusted 
to  inferior  ms^strates  and  justices  of  peace,  yet  the  Supreme 
Court  claims  a  right  of  review  in  all  such  cases  which  mere 
abstract  competency  in  the  proceedings  is  not  enough  to  bar.  In 
fihort,  it  claims  a  right  to  control  not  merely  the  competency  of  the 
procc^ings  before  inferior  magistrates,  but  also  the  exercise  of 
their  dfecretion.  {Prentice  &  Newbigging  v.  Bathgate,  June  19, 1843. 
1  Btoun,  p.  561.)  T.  B.  J. 
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L — L/iws  Skl&tikg  to  Dbess. 

In  lookiDg  oyer  the  rckrords  of  the  Scottish  Parliament,  one  cannot 
fail  to  be  stmck  ¥rith  the  peculiar  character  of  many  of  the  laws 
which  are  there  set  down.  Nothing  seems  to  have  come  amiss  to 
the  Legislature  of  olden  time :  manj  most  unimportant  and  trivial 
affairs,  and  matters  of  the  merest  detail,  were  solemnly  provided  for 
in  Acts  of  Parliament — ^things  which,  at  the  present  time,  would 
only  be  taken  in  hand  by  a  local  town  council  or  a  county  road 
trust  Before  such  useful  bodies  existed,  however,  the  Estates  of 
the  realm  took  a  fatherly  (one  might  almost  say  motherly)  charge 
over  the  entire  country,  and  ruled  and  scolded  it  with  the  best  in- 
tentions possible,  and  upon  the  whole  in  a  wonderfully  efficient 
manner.  Nothing  is  more  instructive  as  to  the  position  and  re- 
sources of  the  country  at  different  periods  of  its  history  than  to 
foUow  the  enactments  relating  to  a  particular  subject  through  the 
statute-book.  The  instruction  gained  may  not  be  unaccompanied 
with  amusement,  partly  from  the  quaintness  of  the  terms  used,  and 
the  terse  brevity  with  which  the  Acts  are  drawn,  so  unlike  in  this 
respect  our  modem  statutes,  and  partly  from  the  nature  of  many 
of  the  subjects  l^slated  on,  which  in  like  manner  are  wholly  un- 
suited  to  our  ideas  of  the  subjects  which  should  come  under  Parlia- 
mentary control 

The  sumptuary  laws — ^that  is,  those  Acts  relating  to  dress,  adorn- 
ment, banqueting,  and  the  like — are  among  the  best  instances  of  the 
manner  in  which  the  Parliament  interfered  in  what  we  would  now 
call  private  and  domestic  matters,  and  tried  to  curb  the  growing 
luxury  of  manners  with  the  intention  of  assisting  the  kingdom  to 
rise  out  of  that  poverty  in  which  the  TVar  of  Inde])endence  had 
originally  plunged  it,  and  which  succeeding  disasters  had  tended  to 
intensify.  Previous  to  the  end  of  the  thirteenth  century,  Scotiand 
would  appear  to  have  been  in  a  much  more  flourishing  state  than 
it  was  for  a  long  time  afterwards :  certainly  the  people  previous  to 
that  never  heard  of  sumptuary  laws,  being  left»  as  r^ards  clothing 
and  feeding,  to  do  what  was  right  in  their  own  eyes.  The  Parlia- 
ments of  the  kings  previous  to  Kobert  Bruce  (or  we  should 
rather  say  the  Councils  of  Government,  for  we  find  no  mention  of 
an  assembly  styled  a  Parliament  until  the  time  of  Baliol)  did  not 
exercise  their  legislative  functions  in  much  else  save  the  raising  of 
money  and  troops. 

It  is  our  intention  in  the  following  l)ages  to  consider  some  of 
those  laws  relating  to  the  dress  and  costume,  both  private  and 
official,  of  our  ancestors  in  Scotland;  we  trust  they  will  not  be 
found  altogether  without  interest,  serving,  as  they  unquestionably 
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do,  to  throw  considerable  light  on  the  condition  of  the  inhabitants 
of  Scotland  at  various  times,  and  to  illustrate  the  gradual  increase 
of  wealth  and  luxury  as  civilisation  advanced  and  intercourse 
with  foreign  countries  became  more  frequent  and  easy. 

The  first  statutory  notice  we  have  of  anything  relating  to  cloth- 
ing is  in  the  Iter  Camerarii,  or  mode  of  procedure  in  the  Cham- 
berkin-ayre.  The  King  s  Chamberlain,  amongst  other  duties,  pos- 
sessed a  peculiar  charge  of  the  Boyal  Burghs,  and  held  Circuits  in 
them  at  stated  intervals.  At  these  Circuits  he  heard  any  com- 
plaints or  *'  chalances  "  which  the  burgesses  might  have  against  the 
craftsmen  of  the  burgh.  Tailors  in  those  days  seem  to  have  been 
no  more  satisfactory,  and  considerably  less  honest,  than  in  our  own 
time ;  the  following  is  the  "  challenge "  against  them.  (We  have 
slightly  modernised  the  diction,  so  as  to  make  it  more  intelligible.) 

"They  make  owre  muckle  refuse  and  shreds  of  men's  claith, 
qahiles  for  great  haist  and  otherquhiles  for  faut  (lack)  of  cunning. 
Item,  That  they  take  pieces  and  screeds  to  sleeves  or  other  small 
things.  Item,  That  they  make  men's  garments  otherways  than 
men  ordain  themselves  or  bid.  Item,  They  sew  with  false  graith. 
Item,  They  break  men  their  days.  Item,  They  make  them 
maisters  or  they  can  the  craft  in  great  skaithing  of  the  King  and  the 
people.     Item,  They  work  on  haly  days,  aganis  the  law  of  God." 

The  first  Statute  which  we  find  directly  legislating  as  to  what 
clothes  subjects  of  the  realm  should  wear  is  in  1429,  when,  in  the 
ninth  Parliament  of  James  I.,  held  at  Perth,  it  was  enacted  that  no 
one  under  the  rank  of  Knights  and  Lords  of  two  hundred  merks  of 
yearly  rent,  and  their  eldest  sons  or  heirs  (unless  they  had  special 
leave  from  the  King),  were  to  wear  any  garments  made  of  silk,  nor 
any  fur  trimmings  nor  "  broderie,  pearle  nor  bulzeoue,"  but  any  one 
might  dress  as  be  thought  best  "  in  all  other  honest  array,  as  serps, 
belts,  brooches,  and  cheinzies.*  It  was  likewise  enacted  that  no 
buigess  of  any  town  was  to  wear  fur  except  the  magistrates ;  this 
Act  applied  to  the  wives  as  well  as  the  husbands,  magistrates'  wives 
being  allowed  the  same  privileges  of  decoration  as  their  lords  and 
niasters.  At  the  same  time  as  these  Acts  were  passed  it  was 
enacted  that  no  yeoman  nor  commoner  were  to  wear  white  clothes 
above  the  kn^e, — "nor  yet  ragged  clothes,*' — ^but  gentlemen  in 
noblemen's  houses  who  were  in  the  habit  of  riding  out  with  their 
masters  might  wear  "  narrow  sleeves  and  little  pockets ; "  no  com- 
moner's wife,  whether  living  in  town  or  country,  might  wear  **  lang 
tails,  or  syde  nekit  hudes,  or  pokes  on  their  sleeves,  or  costly 
carches  as  lawn,"  etc.  No  gentleman's  wife  was  to  be  arrayed  in  a 
manner  unsuitable  to  the  rank  of  her  husband. 

Thus  did  the  Estates,  in  Parliament  assembled,  legislate  as  to  the 
trimming  of  a  coat  and  the  cut  of  a  lady's  sleeve.  It  is  almost  as 
impossible  to  make  people  dress  by  law  as  it  is  to  make  them 
moral  by  law,  and  we  may  much  question  if  the  damsels  of  the  day 
were  at  all  deterred  by  the  fulminations  of  the  Estates  from  deck- 
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ing  themselves  out  in  as  "lang  tails/'  or  as  many  ^syde  nekit 
hudes  **  as  they  pleased  to  put  on  their  pretty  persons. 

The  next  Act  in  chronological  order  relating  to  matters  of 
costume  is  one  vhich  deals  not  with  the  garb  of  private  persons, 
but  with  the  official  habits  of  public  functionaries.  Advocates  are 
the  first  dealt  with  by  a  Statute  of  James  II.,  1455,  c.  12,  which 
runs  as  follows : — Item,  That  all  men  of  lawe  that  are  forspekarU 
for  tlie  cost  (hired  advocates)  haif  habits  of  gi'eene  of  the  fashion 
of  ane  tunykill,  and  the  slevis  to  be  opyn  as  a  tabart"  The 
costume  here  specified  was  so  worn  when  speaking  in  Parliament 
or  General  Councils,  under  the  penalty  of  vi.  lbs.,  and  in  all  pro- 
bability the  green  tunic  with  open  sleeves  did  not  seem  more 
incongruous  to  the  ideas  of  that  time  than  the  wigs  and  gowns  of 
our  forensic  pleaders  do  to  ours.  Along  with  this  Act  was  passed 
another  one  having  reference  to  Earls,  Lords  of  Parliament,  and 
commissioners  of  burghs :  it  ordained  all  Earls  to  use  ''  mantiUis 
of  brown  granyt' (grained)  opyn  befor,  furry t  with  quhyt  and  lynyt 
befor  out  with  ane  hande  braid  to  the  belt,  steede  with  the  samyn 
furring  with  litill  hudes  of  the  samyn  claith  to  be  used  upon  their 
shoulders:"  the  other  Lords  of  Parliament  were  to  wear  red 
mantles  with  silk  lining  or  furred  with  "cristy  gray  gi'eece  or 
purray  "  with  a  furred  hood  of  the  same  cloth  ;  all  commissioners  of 
burghs  were  to  have  a  pair  of  blue  cloaks  (why  a  pair  does  not 
seem  clear),  trimmed  at  the  foot  with  fur,  and  a  hood.  It 
seems  doubtful  whether  this  Act  was  carried  out  in  its  integrity — 
at  least  at  first- — for  we  find  a  ratification  of  it  two  years  after,  with 
the  addition  that  the  King  was  to  make  a  pattern  of  each  habit, 
•and  "all  the  laif "  were  to  be  made  thereafter.  In  the  same  Parlia- 
ment an  Act  was  passed  which  set  forth  that  considering  the 
kingdom  "in  ilk  Estate,"  was  "gretumly  puryt"  (much  im- 
poverished) through  the  sumptuous  clothing  both  of  men  and 
women,  it  was  ordained  that  no  merchant  within  a  burgh  (unless  a 
bailie  or  other  civic  dignitary)  should  wear  silk,  scarlet  or  furred 
dresses.  The  wives  and  daughters  of  such  merchants  were  to  be 
dressed  as  befitted  their  station,  "  that  is  to  say,  on  their  heads 
short  curches  with  little  hudes,  as  ar  usyt  in  Flanders,  England, 
and  uther  countries.  And  as  to  their  gownes,  that  na  women 
wear  mertrickes  nor  letteis,  nor  tailes  unfitt  in  length  nor  furred 
under,  hot  on  the  Halit-dayr  After  all,  our  old  legislators  were  not 
80  intolerant  of  women's  vanity;  on  Simdays  and  Saint's  days  a 
worthy  burgher's  wife  might  wear  a  tail  of  \mfitting  length  if  she 
so  pleased.  The  Barons,  "and  uther  puir  gentlemen,  and  their 
wives'' were  subject  to  the  same  rules;  while  labourers  and  hus- 
bandmen were  to  wear  nothing  but  grey  and  white  (probably  home- 
spun) on  work  days,  and  on  Holy  days  only  light  blue,  green,  or 
red ;  their  wives  were  to  dress  in  a  similar  manner  with  "  curchies 
of  their  awin  making,  and  that  it  exceed  not  the  price  of  xl.  pennyes 
the  elne."     With  a  view  probably  of  preventing  improper  assigna- 
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lions  and  the  like,  it  was  enacted  that  no  woman  was  to  go  to  kirk 
or  market  with  her  face  covered  so  ''  that  she  may  not  be  kend." 
As  regarded  "  clerkes "  or  ecclesiastics,  it  was  enacted  that  none 
except  Cathedral  or  College  dignitaries,  nobles  or  doctors,  were 
to  wear  scarlet  or  furred  gowns.  The  penalty  of  breaking  this  Act 
was  the  forfeiture  of  the  dress  worn. 

No  legislative  enactments,  however,  in  the  reign  of  James  IL 
could  lessen  the  poverty  of  Scotland ;  the  Estates,  however,  did  not 
give  up  the  attempt  in  the  reign  of  his  successor,  so  in  the  sixth 
Parliament  of  James  III,  held  at  Edinburgh  in  1471,  we  find  an 
Act  ordaining  that  **  considering  the  great  povertie  of  the  realme, 
the  great  expense  and  cost  made  upon  the  in-bringing  of  silk  in 
the  realme,"  no  man  (under  100  lbs.  rent)  was  to  wear  any  silk  in 
doublet,  gown,  or  cloak,  except  knights,  minstrels,  and  heralds,  to 
whom  we  may  suppose  it  was  permitted  to  be  somewhat  gay  in 
attire,  in  virtue  of  their  respective  callings  ;  the  wives  of  the  afore- 
said men  were  to  wear  no  silk  linings  in  their  dresses,  except  in  the 
collar  and  sleeves ;  a  twenty  pound  fine  and  forfeiture  of  the  dress 
was  the  penalty  for  the  infraction  of  this  law.  With  characteristic 
thrift,  however,  the  Parliament  exempted  from  any  penalty  clothes 
which  might  have  been  made  previous  to  the  passing  of  the  Act ; 
it  would  appear  to  be  left  to  the  honour  of  the  wearer  not  to  make 
any  false  statement  as  to  the  age  of  the  garments  which  he  wore. 
It  was  endeavoured  also  to  encourage  Scottish  manufactures  as 
much  as  possible,  and  at  the  same  time  discourage  those  of  England, 
by  passing  Acts  prohibiting  the  importation  of  English  cloth ;  not 
ODly  so,  but  it  would  seem  that  a  great  inducement  to  prohibit  such 
importation  lay  in  the  fact  that  instead  of  getting  "  gude  money 
baith  gold  and  silver  "  for  their  salmon,  the  Scots  only  got  payment 
in  cloth,  which  was  much  to  the  prejudice,  as  the  Parliament  said, 
of  the  King  and  his  lieges,  tJuxt  are  bare  of  money.  These  Acts 
sgainst  the  in-bringing  of  English  cloth  make  frequent,  appearance 
in  the  statute-book. 

From  the  middle  of  the  fifteenth  to  the  middle  of  the  six- 
teenth century  there  is  no  mention  of,  or  attempt  to  regulate,  the 
costume  of  the  people.  Probably  the  Parliament  was  taken  up 
with  more  important  questions,  and  the  people  had  not  suf&cient 
money  to  spend  much  on  personal  adornment.  Whatever  the 
canse,  it  is  certain  that  we  do  not  come  across  any  edicts  relating  to 
dress  until  the  time  of  James  YI.,  who  had  a  natural  liking  for 
details  of  the  kind,  and  whose  taste  was  latterly  educated,  or  at 
least  made  more  ambitious,  by  his  residence  in  his  wealthy  English 
co^^t  It  is  in  1567  that  we  meet  with  a  very  curious  Act,  which 
seems  to  point  at  a  growing  increase  of  finery,  especially  among  the 
lower  classes  of  the  population ;  in  fact  James's  great  object  seems 
to  have  been  to  con&ie  all  grandeur  of  costume  to  himself  and  his 
court,  and  keep  the  common  people  as  plainly  and  soberly  clad  as 
possible.    The  Act  to  which  we  have  just  referred  is  a  perfect 
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model  as  regards  brevity  and  clearness,  whfle  there  is  an  implied 
penalty  for  its  infraction  which  few  respectable  women  would 
dare  to  incur.  It  is  contained  in  two  lines  as  follows : — ''  Item^ 
That  it  be  laachfoll  to  na  women  to  weir  abone  thair  estait  (dress 
above  their  station)  except  howris."  On  the  margin  there  is  a 
note:  "This  Act  is  verray  gude;"  it  is  doubtful  by  whom  this 
was  added ;  such  notes  are  common  in  the  records  of  the  conven- 
tions held  about  this  time,  but  few  of  them  possess  such  naivete 
and  emphatic  approval  as  the  abova 

The  next  Statute  belonging  to  the  subject  under  discussion 
affords  an  amusing  example  of  the  attempts  of  James  to  confine 
all  costly  clothing  to  his  own  court,  but  also,  it  must  be  confessed^ 
of  an  endeavour  to  encourage  home  manufactures  and  industry. 
It  is  entitled,  an  Act  *'  against  the  excesse  of  ooistlie  cleithing,  and 
transporting  of  woU,  quhairby  the  pure  may  be  the  bettir  haldin 
to  werk,"  and  the  preamble  is  both  amusing  and  characteristic. 
It  begins,  "  The  Kingis  Majestic  and  Estates  of  this  present  Parlia- 
ment, considering  the  greit  abuse  standing  amang  his  subjectes  of 
the  meane  estaite,  presumtTig  to  counter/ait  his  hUncs  and  his  ndbi- 
lUie  in  the  use  and  ictaring  of  coistlie  claithing  of  silkis  of  all 
sartis"  and  other  luxuries  of  dress  which  were  imported  from 
abroad,  whereby  the  prices  of  the  same  were  grown  to  "  sic  exor- 
bitant derth  "  that  great  "  scaith  and  inconvenience  "  were  arising, 
although  there  was  plenty  of  cloth  in  the  country  both  to  clothe 
the  people  and  keep  them  in  virtuous  employment,  it  was  ordained 
that  no  one  save  the  nobility  and  gentry  possessed  of  two  thousand 
merks  of  yearly  rent,  and  their  families,  was  to  wear  any  cloth  of 
gold,  silver,  silk  or  velvet,  not  even  in  the  way  of  fringes  or  em- 
broidery, under  heavy  penalties.  Several  classes  of  persons  were 
however  excepted  from  this  law ;  among  these  were  aU  officers  and 
servants  of  the  King's  household,  senators  of  the  College  of  Justice, 
"  advocates  and  scribes  thereof,"  sheriffs,  bailies,  and  town  council- 
lors, both  past  and  present,  heralds  and  macers.  With  the  usual 
thrift,  to  which  we  have  alluded  in  a  former  Act,  it  was  also 
enacted  that  any  clothes  made  before  the  passing  of  the  Act  might 
be  worn  out,  whatever  their  texture ;  servants  might  also  wear 
similar  cast-off  garments  of  their  masters  and  mistresses,  and  what 
is  rather  curious,  women  might  wear  any  sort  of  covering  upon 
their  head  which  they  were  in  the  habit  of  wearing ;  and  the  better 
to  enforce  this  Act,  all  exportation  of  wool  to  foreign  countries  was 
stringently  prohibited. 

It  is  somewhat  remarkable  that  this  Act,  which  goes  so  much 
into  detail,  should  not  in  any  way  allude  to  the  dress  of  the  cler^, 
who  did  not,  about  that  time,  array  themselves  in  that  sober  garb 
which  has  in  more  modem  times  become  so  characteristic  of  their 
profession.  In  1575  the  Greneral  Assembly  had  declared  itself  as 
follows:  "We  think  all  kind  of  broidering  unseemly;  all  begares 
(coloured  stripes)  on  gown,  hose,  or  coat,  and  all  superfluous  and 
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vain  catting  out,  steeking  with  silks  all  kind  of  costly  sewing  od 
passments, ...  all  kind  of  costly  sewing  or  variant  hues  in  socks,, 
ail  kind  of  light  or  variant  hues  iu  clothing,  as  red,  blue,  yellow, 
and  such  like,  which  declare  the  lightness  of  the  mind;  all  wearing 
of  rings,  bracelets,  buttons  of  silver,  gold,  or  other  metal,  all  kinds' 
of  superfluity  of  cloth  in  making  of  hose,  all  using  of  plaids  in  the 
Kirk  by  readers  or  ministers,  namely  in  the  time  of  their  ministry 
or  using  of  their  office;  all  kinds  of  gowning  cutting,  doubletting 
or  breeks  of  velvet  satin  taffeta,  or  such  like;  all  silk  hats  and  hat» 
of  divers  and  light  colours."  It  was  recommended  to  the  clergy 
that  "their  whole  habit  be  of  grave  colour,  as  black  russet,  sad  gray, 
or  sad  brown,  or  serges  worset  grogram,  lytes  worset,  or  such  like, 
.  .  .  and  their  wives  to  be  subject  to  the  same  order."  ^ 

"It  is  rather  curious,"  says  Chambers,  "that  any  such  sumptuary 
relations  should  have  been  required  for  the  Presbyterian  ministers, 
or  even  their  helpmates,  as  according  to  all  accounts  their  incomes 
for  the  first  forty  years  after  the  Reformation  were  wretchedly 
narrow  and  irregular."  So  ill  off  were  they,  and  to  such  straits 
were  they  reduc»i,  that  in  1576  a  question  was  formally  put  to  the 
General  Assembly:  "Whether  a  minister  or  reader  may  tap  ale, 
beer,  or  wine,  and  keep  an  open  tavern?"  and  the  Assembly  replied: 
'^  Ane  minister  or  reader  that  taps  ale,  or  beer,  or  wine,  and  keeps  ane 
open  tavern,  sould  be  exhorted  by  the  commissioners  to  keep  de- 
corum." One  would  say  that  it  was  hardly  probable  that  a  clergy- 
man who  had  to  keep  a  public-house  in  orider  to  eke  out  his  living 
would  be  likely  to  adorn  his  own  person  or  that  of  his  wife  in  any 
kind  of  velvet  or  satin  "  gowning,  cutting,  doubtletting  or  breeks." 
The  last-mentioned  word  recalls  to  mind  the  fact  that  women  did 
sometimes  literally  "wear  the  breeks,"  which,  though  not  an 
offence  by  Act  of  Parliament  in  olden  times,  yet  called  forth  severe 
disapprobation  and  punishment  from  the  local  authorities.  Thus 
we  read  that  on  the  9th  of  February  1575-6,  in  Aberdeen, 
''Madge  Morison  is  decreit  to  pay  6s.  8d.  to  the  magistrate,  and 
Andrew  Caithness  is  become  caution  for  her  repentance  making 
when  required ;  and  that  for  the  abusing  of  herself  in  claithing  of 
her  with  men's  claiths  at  the  lyke  (wake)  of  George  Emslie's 
wife." 

To  come  back  however  to  statutory  enactments  regarding  dress, 
the  last  Act  which  we  quoted,  that  of  1581,  we  find  it  ratified  and 
confirmed  a  very  few  years  later,  in  1584,  with  express  commands 
to  the  King's  treasurer  and  other  officers  to  search  out  and  punish 
all  breakers  of  the  law.  It  would  almost  appear  from  this  as  if 
there  had  been  some  difficulty  in  carrying  the  original  enactment 
into  effect,  or  at  least  that  it  had  not  been  popular  with  or  much 
attended  to  by  the  people.  It  was  James's  great  endeavour,  as  we 
have  said,  to  have  his  own  court  and  nobles  arrayed  in  costly  gar- 
ments, while  the  commoners  and  lower  classes  were  doomed  to  the 

*  Chambers's  DomesHe  Annals,  I.  103. 
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atmo$t  plainness  of  attiTe.  And  altbongh  James  himself  was  but  a 
slovenly  dresser,  his  wardrobe  cost  a  huge  sum  of  money.  In  1585, 
for  insUtnce,  there  was  a  petition  presented  to  Parliament  by  John 
Aitchison,  formerly  the  king's  master  coiner,  praying  for  repayment 
of  money  which  he  had  advanced  for  the  purchase  of  apparel  for  the 
King  to  the  extent  of  ten  thoosandpouuds  Scots, or  between  eight  and 
nine  hundred  pounds  sterling,  a  large  sum  in  those  days,  at  least  in 
Scotland,  to  be  spent  on  personal  adornment  As  James  grew  older, 
however,  he  devoted  more  and  more  attention  to  details  that 
might  have  been  better  left  to  his  heralda  As  soon  as  he  came 
of  age  he  drew  up,  or  caused  to  be  drawn  up,  a  set  of  rules  for  the 
ordering  of  Parliament  They  are  curious  and  instructive,  but  the 
only  one  relating  to  our  present  subject  is  the  following:  ''That 
eveiy  estait  sail  have  severall  apparrell  in  semelie  fassioun  con- 
forme  to  the  patroun  thairof ;  quhilk  the  Kingis  Majestic  sail  cans 
mak  and  command  to  be  observit  under  the  pane  of  twa  hundreth 
lb.  of  the  person  failyeand,  and  declairing  of  same  furth  of  the 
Parliament  Hous." 

Having  almost  arrived  at  the  close  of  the  sixteenth  century,  we 
will  reserve  that  part  of  our  subject  which  belongs  to  the  seven- 
teenth for  another  paper. 
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The  Friendly  Societies'  Act  1875,  38  &  39  Vict  c.  60,  has 
for  its  object  the  consolidation  and  amendment  of  the  law 
relating  to  Friendly  and  other  similar  societies.  With  the  excep- 
tion of  certain  sections  which  came  into  operation  at -the  date 
of  its  passing,  the  Act  is  to  be  held  as  commencing  on  1st 
January  1876.  These  excepted  sections  relate  to  the  appointment 
of  registrars,  the  payment  of  their  salaries,  and  the  power  of  the 
Treasury  to  make  regulations  regarding  their  duties.  Few  subjects 
have  been  so  frequently  dealt  with  by  the  Legislature  as  these 
societies.  Since  1829  the  Acts  relating'to  them  have  been  three 
times  consolidated.  The  present  repeals  a  number  of  previous 
Acts  in  whole  or  in  part,  but  this  repeal  is  not  to  affect  their  past 
operation.  The  constitution  of  all  existing  societies  is  respected,  and 
they  are  held  to  be  registered  under  the  present  Act  The  societies 
which  may  be  registered  under  this  Act  include,  besides  the  ordi- 
nary Friendly  Societies,  associations  for  the  insurance  of  cattle, 
benevolent  societies,  working  men's  clubs,  and  also  societies  for 
any  purpose  which  the  Treasury  may  authorize,  as  a  purpose  to 
which  the  Act  should  be  extended,  these  latter  to  be  called 
*'  specially  authorized  societies."  There  is  to  be  a  chief  registrar  for 
England,  along  with  assistants  constituting  the  central  office,  and 
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assistant  registrars  in  Scotland  and  Ireland.  The  Scottish  regis* 
trar  must  be  an  advocate,  writer  to  the  Signet,  or  solicitor,  of  not 
less  than  seven  years'  standing. 

If  the  registrar  refuse  to  register  any  society,  an  appeal  (in 
the  case  of  Scotland  to  the  Court  of  Session)  is  competent,  and 
there  is  a  similar  right  of  appeal  in  the  event  of  a  subsequent  can- 
celling or  suspension  of  the  registry.  Every  society  registered 
noder  this  Act  is  to  consist  of  at  least  seven  persons,  and  to  have 
a  distinguishing  name.  It  is  also  to  have  a  registered  office,  to 
appoint  trustees,  and  to  provide  for  an  annual  audit  of  its  books, 
and  their  inspection  by  all  parties  having  an  interest.  Failure  to 
comply  with  the  requirements  of  the  Act,  as  by  refusing  or  neglect- 
ing to  supply  the  requisite  information  to  the  registrar,  ad  well  as 
the  making  a  return  or  wilfully  furnishing  information  in  any 
n^spect  false  or  insufficient,  are  offences  under  the  Act,  deemed  to 
have  been  committed  by  every  officer  or  member  of  committee  of' 
management  of  the  offending  Society.  Any  default  constituting 
an  ofTence  "  if  continued,  constitutes  a  new  offence  in  every  week  dur- 
ing which  the  same  continues."  The  property  of  a  society  vests  in  the 
trostees,  in  whose  name  all  legal  proceedings  concerning  it  are  to  be 
taken.  Section  16  sets  forth  the  different  investments  which  the 
trustees  may,  with  the  consent  of  the  committee  of  management, 
or  of  the  majority  of  the  members  of  the  society,  make. 

Disputes  arising  in  societies,  may  (when  the  rules  do  not  ex- 
pressly forbid  it)  be  referred  to  the  registrar,  and  a  case  may  be  on 
request  made  out  for  the  decision  of  the  Supreme  Court,  either  by 
the  registrar  or  the  court  of  summary  jurisdiction  before  whom  the 
question  has  been  raised. 

Upon  an  application  from  the  members,  and  with  consent  of  the 
Treasury,  the  registrar  may  exercise  special  powers  by  appointing 
inspectors,  or  calling  special  meetings.  Special  resolutions  must 
be  passed  by  a  certain  majority  of  the  society,  and  must  be 
registered  at  the  central  office.  By  special  resolution,  societies 
may  change  their  names,  be  amalgamated  with  others,  or  be  con- 
verted into  companies.  The  25th  section  of  the  Act  provides  for 
the  dissolution  of  registered  societies.  The  28th  section  contains 
provisions  framed  with  a  view  to  check  the  abuses  arising  from  the 
system  of  insuring  the  lives  of  young  children. 

The  court  of  summary  juiisdiction  for  the  hearing  and  determin- 
ing of  informations  and  complaints  under  this  Act,  is  for  Scotland 
declared  to  be  the  Sheriff  Court — the  prosecutor  being  the  pro- 
curator fiscal.  An  appeal  is  competent  to  the  Justiciary  or  Circuit 
Court,  under  either  20th  Geo.  II.  c.  43,  or  the  Summary  Pro- 
secutions Appeals  Scotland  Act,  1875. 

There  does  not  appear  to  be  much  that  is  new  in  this  last  Con- 
solidation Statute.  Perhaps  the  principal  alteration  of  the  law 
which  calls  for  observation  is  that  relating  to  the  registrars.  Wliile 
formerly  the  registrars  for  the  three  kingdoms  were  separate  and 
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independent  of  each  other,  the  spirit  of  centralization  has  created 
a  head  office  in  London,  and  reduced  the  r^;istrars  in  Scotland,  and 
even  Ireland,  to  the  position  of  mere  assistanta  Here  is  a  fine 
opportunity  for  a  new  Irish  grievance.  But  in  Scotland  we  take 
things  of  Uiis  sort  quietly,  and  as  the  salaiy  has  not  been  leduccd, 
we  are  not  likely  to  quairel  about  a  mere  name. 


POPULAR  LAW  REPORTING. 

{OommMmenUd.) 

Ant  one  who  glances  over  the  columns  in  our  newspapers  headed 
"Law  Intelligence"  or  "Court  of  Session,"  must  have  observed 
the  vigorous  efforts  which  have  recently  been  made  to  render  even 
such  columns  jH^mlar.  Cases,  the  circumstances  of  which  are 
likely  to  excite  the  vulgar  curiosity,  are  fully  reported.  Only 
recently  we  observed  several  columns  in  a  newspaper  which  has 
■usually  no  difficulty  in  supplying  its  pages,  devoted  to  the  strictly 
private  affairs  of  two  families.  Even  the  details  of  the  evidence  in 
<;ertain  proofs,  never  of  a  practical  use,  and  sometimes  far  from 
edifying,  are  given  at  considerable  length. 

All  this  may  be  objectionable,  but  if  the  newspapers  confined 
themselves  to  their  legal  right  of  reporting  decided  cases,  we  should 
not  have  thought  it  necessary  to  make  any  complaint  But  we  do 
feel  it  to  be  our  duty  to  call  attention  to  what  is  becoming  an 
intolerable  nuisance. 

No  sooner  is  a  summons  in  an  action  of  a  popular  nature,  e,g.  of 
slander,  breach  of  promise,  or  divorce,  called  in  Court,  than  its  con- 
tents, with  the  names  of  the  parties,  appear  in  the  newspaper.  The 
tx  parte  statements  of  the  pursuer  are  given,  and  as  they  appear  in 
print  are  no  doubt  held  to  be  facts  by  many  readers. 

Now  it  may  be  inconceivable  to  the  mind  of  a  newspaper 
reporter,  but  we  believe  it  to  be  true  nevertheless,  that  one  of  the 
inducements  to  a  compromise  in  certain  classes  of  actions  is  the 
desire  to  escape  publicity.  To  those  who  have  any  such  desire, 
the  reports  we  have  just  referred  to  are  cruel  and  imfair  in  the  ex- 
treme. A  recent  example  of  the  manner  in  which  they  operate 
has  just  come  under  our  observation.  An  action  for  slander  (con- 
tained in  a  letter  and  not  published)  was  called  in  Court  Both 
parties  were  desirous  if  possible  to  arrange  a  disagreeable  business 
amicably.  But  in  the  meantime  there  appeared  the  usual  repoit 
in  an  Edinburgh  newspaper,  and  that  which  has  the  largest  circu- 
lation, containing  the  names  and  addresses  of  the  parties,  and 
giving  the  substance  of  the  alleged  slander,  of  course  all  the  sting- 
ing and  sensational  bits.  We  offer  an  opinion  gratis  to  the  pur- 
suer of  that  action,  that  he  has  a  good  action  of  damages  against 
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that  newspaper  as  a  propagator,  for  its  own  profit,  of  the  slander. 
In  consequence  of  this  report,  it  was  intimated  by  the  pursuer  that 
lie  would  go  on  with  his  action.  And  we  can  easily  understand 
why  he  should  come  to  such  a  determination. 

Now  in  some  cases  the  particulars  of  these  actions  may  be 
supplied  by  foolish  clerks,  or  even  vain  and  vulgar-minded  agents, 
bat  we  suspect  that  in  others  the  summonses  are  raked  out  by  the 
newspaper  reporters  themselves,  who  are  on  the  look-out  for  the 
kind  of  rubbish  which  they  know  pleases  the  taste  of  their  readers. 
Now  we  take  it  to  be  clear  law  that  the  newspapers  in  so  acting  are 
exceeding  any  privilege  which  the  law  confers  upon  them.  They 
may  have  a  right  to  report  all  decided  cases,  but  that  right  does 
not  extend  to  indicate  proceedings  in  a  Court  of  Justice,  and  even 
mth  regard  to  final  decisions,  the  right  to  publish  has  important 
•qualifications. 

Mr.  Borthwick  in  his  work  upon  Lihd,  p.  209,  gives  a  decided 
opinion.  "  Whatever,"  he  says,  "  may  be  thought  of  the  privilege 
to  publish  the  proceedings  after  a  cause  or  trial  has  been  brought 
to  a  conclusion,  it  may  be  safely  said  that  the  same  privilege  does 
not  extend  to  the  protection  of  those  who  publish  depositions 
taken  before  a  magistrate,  or  statements  of  the  proceeding  in  public 
<50urts,  either  in  criminal  trials  or  in  civD  suits  before  these  are 
hrought  to  a  conclusion."  **  What,"  says  Lord  President  Hope, "  has 
the  liberty  of  the  Press  to  do  with  the  miserable  lawsuits  of 
individuals?  And  in  particular  I  desire  from  this  chair  to  say, 
whatever  may  be  the  practice  in  England,  what  have  newspapers 
to  do  iffith  lawsuits  during  their  dependence  f"  (In  the  case  of 
StuaH  &  Allan  v.  M'Kay,  Dec.  31,  1818.) 

The  point  has  been  often  raised  in  the  English  Courts,  which  have 
the  power  of  granting  a  rule  nisi  for  a  criminal  information  against 
a  libeller, — a  convenient  form  of  procedure  unknown  to  our  law  in 
Scotland,  unless  indeed  we  bring  into  action  (what  now  seems  to  be 
necessary)  the  petition  and  complaint  to  a  Division  of  the  Court 
Let  tts  see  how  this  matter  has  been  dealt  with  in  England. 

In  King  v.  Fleet,  1  B.  &  A.,  379,  the  Court  granted  "  a  crimi- 
nal information  for  publishing  in  a  newspaper  a  statement  of 
the  evidence  given  before  a  coroner's  jury,  accompanied  with  com- 
ments, although  the  staiement  be  correct,  and  the  party  has  no 
malicious  motive  in  the  publication."  "  Such  reports,"  said  Mr. 
Justice  Holroyd,  **  are  often  made  use  of  in  the  most  unjustifiable 
manner."  Perhaps  this  charge  may  not  be  justifiable  as  against  all 
these  reports  in  the  Scotch  newspapers ;  but  this  can  be  said  with 
truth  that  the  newspaper  proprietors,  with  a  view  to  the  increase  of 
their  circulation,  and  the  consequent  increase  of  their  profits,  publish 
the  most  cruel  and  unfounded  ex  parte  statements,  the  evil  effects  of 
which  no  subsequent  proof  will  eradicate. 

Mr.  Starkie,  the  leading  English  authority  upon  the  law  of  libel, 
«ay8 : — **  It  seems  that  the  publication  of  ex  parte  proceedings,  even 
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of  a  civil  nature,  when  they  are  injurious  to  the  characters  of  in- 
dividuals, cannot  he  justified.  For  the  communication  of  such 
proceedings  may  frequently  be  attended  with  great  hardship  to  the 
individual,  and  can  seldom,  previous  to  the  final  decision,  be  of  im- 
portance to  the  public  as  containing  any  judicial  information." 
These  remarks  apply  with  peculiar  force  to  the  species  of  newspaper 
report  of  wliich  we  complain. 

Newspaper  reporters  seem  to  think  themselves  safe  if  they  can 
get  hold  of  a  closed  record.  Let  them  learn  once  for  all  that  they 
are  under  a  great  mistake.  A  closed  record  is  simply  a  paper  con- 
taining contradictory  statements,  without  any  proof  and  without  any 
judgment,  which  lies  in  the  hands  of  the  Clerk  of  Court  until  the 
day  of  trial  and  judgment.  It  would  be  certainly  a  malversation  of 
office  on  the  part  of  a  Clerk  of  Court  to  allow  any  one  access  to 
such  records  with  the  view  of  publication  in  regard  to  disputes  that 
may  never  be  brought  to  judgment.  To  print  and  publish,  and  thereby 
to  propagate,  the  slanders  that  may  be  in  a  record  lays  the  news- 
paper open  to  an  action,  just  as  if  it  had  been  the  originator  of  the 
slander.  What  a  litigant  may  be  entitled  to  state  in  a  record  in- 
tended to  obtain  a  judgment  upon  a  disputed  question,  a  newspaper 
proprietor  is  not  entitled  to  publish  to  the  world. 

We  therefore  trust  that  this  matter  will  be  speedily  brought  to 
issue  by  a  petition  and  complaint  presented  at  the  instance  of  some 
person  aggrieved,  and  there  could  not  be  a  better  case  for  that  than 
the  one  above  mentioned,  in  regard  to  which  we  have  already  offered 
our  opinion.  If  the  form  of  petition  and  complaint  bo  not  resorted 
to,  there  remains  the  action  of  damages  for  libel ;  and  one  case 
would  be  sufficient  to  put  an  end  to  a  practice  which  is  becoming  a 
great  scandal,  an  impediment  to  parties  asserting  their  legal  rights 
before  the  Courts  of  law,  and  therefore  an  impediment  to  the  ad- 
ministration of  justice. 

[A  still  more  flagrant  instance  of  what  the  writer  complains  of 
has  occurred  since  this  communication  was  received.  A  few  days 
ago  there  appeared  in  several  newspapers  an  account  of  the  state- 
ments in  tlie  summons  and  condescendence  in  an  action  for  breach 
of  promise  of  marriage  before  the  summons  was  served  on  the  defender. 
This  is  carrying  on  the  game  a  little  too  far,  and  indeed  to  an  extent 
which  if  continued  must  some  of  these  days  turn  out  to  be  rather  an 
expensive  amusement.  There  may  be  doubts  and  difficulties  as  to  the 
question,  at  what  stage  of  a  case  does  the  case  become  public  property, 
(supposing  it  ever  is  so) ;  but  there  can  be  no  doubt  that  a  summons 
not  signeted  and  not  executed  is  simply  a  private  document,  and 
that  any  pei-son  who  publishes  in  print  or  in  writing  or  in  conversa- 
tion the  statement,  contained  in  it,  besides  perhaps  doing  what  is 
cruelly  wrong,  incurs  a  risk  which  only  very  wealthy  people  can 
afford  to  incur. 

The  writer  of  the  above  article  has  dwelt  upon  the  legal  aspects 
of  the  question  ;  but  there  is  another  light  in  which  the  matter 
may  be  regarded     Is  it  right,  is  it  honest,  is  it  fair,  is  it  decent,. to 
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publish  matters  which  are  merely  of  private  interest,  which  possess 
not  the  slightest  legal  interest  or  importance — matters  which,  how- 
ever carefully  concealed,  disturb  the  peace  of  families,  but  the 
publication  of  which  embitters  life  and  adds  another  pang  to  a 
distress  which  was  already  almost  too  poignant  to  be  endured  ?  Is 
it  rights  is  it  honest,  is  it  decent  to  publish  one-sided  statements  in 
actions  which  affect  character,  actions  of  filiation  and  aliment, 
breach  of  promise,  divorce,  and  indeed  the  whole  class  of  cases 
which  are  most  eagerly  read  and  most  earnestly  reported  ?  Many 
of  these  actions  are  raised  by  speculative  persons,  and  a  material 
and  a  well-known  element  in  the  calculation  is  the  dread  which  most 
people  have  of  having  their  names  flaunted  before  the  public.  It  de- 
pends mainly  upon  the  character  of  the  individual,  but  it  not  unfre- 
qnently  depends  a  good  deal  upon  the  circumstances  in  which  he  is 
placed,  what  course  a  defender  will  pursue  Nobody  exactly  likes 
to  have  an  action  brought  against  him  for  breach  of  promise  of 
marriage  in  which  there  is  averred  the  regular  rigmarole  that  the 
puTsraer  was  injured  in  her  feelings  and  her  character, — the 
feelings,  perhaps,  of  a  young  and  tender-hearted  maiden  of  fifty, 
—the  character  perhaps  of  one  who  never  had  any  character 
to  injure  and  had  made  a  very  good  living  by  the  want  of  it. 
In  such  a  case  a  man  of  strong  will  and  independent  position  will 
fight  the  case  more  keenly  and  more  strenuously,  just  because  of  the 
fact  that  an  ex  parte  statement  has  been  laid"  before  the  public.  A 
man  of  weaker  nerve,  or  one  in  a  position  that  is  not  in- 
dependent, will  pay  black-mail  rather  than  have  his  name  pilloried 
in  the  newspapers.  Whichever  event  happens,  evil  is  done,  and  the 
newspapers  are  vastly  to  blame.  In  the  one  case  they  foment 
Utigation,  in  the  other  case  they  abet  extortion.  There  are  to  our 
thinking  only  two  courses  which  can  now  be  taken.  The  public 
prints  must,  in  cases  of  this  kind,  go  a  little  farther  or  not  so  far. 
They  should  retire  on  the  old  policy  of  decency,  of  reticence  and 
leserve  which,  until  a  year  or  two  ago,  was  a  remarkable  and 
honourable  characteristic  of  the  Scottish  press,  or  they  should  make 
amingements  to  have  a  share  in  the  booty. 

There  is  another  observation  which  we  have  to  make.  It  has  been 
remarked  that  a  comic  paper  is  nothing  the  worse  of  an  occasional 
joke,  and  it  appears  to  us  that  the  law  intelligence  which  we  see 
in  the  morning  papers  would  be  nothing  the  worse  of  a  little  law. 
The  law  reports  in  the  Scotch  newspapers  are  utterly  useless  to 
professional  men.  If  a  new  Judge,  who  has  not  been  long  enough 
on  the  Bench  to  have  a  Eoll,  goes  away  in  the  forenoon — ^if  a  coun- 
sel who  has  been  working  half  the  night  is  five  minutes  late,  the 
circumstance  is  sure  to  be  duly  chronicled.  But  when  an  impor- 
tant question  of  law  is  to  be  decided  by  the  Judges  of  the  Inner 
House,  it  is  perfectly  safe  to  predict  that  the  newspaper  report  will 
be  a  travesty  of  truth,  and  will  exhibit  an  utter  ignorance  of  the 
reat  points  in  the  case. — Ed,  J.  of  J,] 
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A  Lesson  from  Edinhcrgh  (Translated  from  H  Popoh  Bamano  of 
January  1, 1876). — If  Signor  Bonghi  (the  minifiter)  and  his  irre- 
sponsible coadjator,  Signor  A.  Messedaglia»  who  counselled  him  to 
-eliminate  the  scientific  study  of  law  from  the  higher  education, 
would  read  the  address^  with  which  the  first  scientific  jurist  of 
"Great  Britain  this  year  inaugurated  his  course  of  lectures  in  the 
University  of  Edinburgh,  they  would  probably  feel  their  brows 
mantle  with  a  patriotic  glow. 

Professor  James  Lorimer,  to  whom  we  might  say  Lord  Derby 
intended  indirectly  to  reply  when  he  insisted  in  lus  recent  address 
to  the  University  of  Edinburgh  on  the  necessity  of  a  positive  direc- 
tion being  given  to  the  education  of  youth,  has,  in  his  introductory 
lecture  on  "  English  and  Foreign  Jurists  and  International  Juris- 
prudence," urged  the  need  of  giving  a  speculative  direction  to  legal 
studies,  and  of  uniting  a  zeal  for  general  principles  with  the  prac- 
tical arts  of  jurisprudence  and  legislatioiL 

This  eminent  thinker  has  made  Mr.  Gladstone's  tetter  on  the 
proposed  monument  to  Alberigo  Gentili  the  occasion  of  directing 
some  exceedingly  sarcastic  observations  against  his  countrymeu 
south  of  the  Tweed  for  their  empiricism  and«  lack  of  scientific 
method,  and  to  pronounce  a  splendid  eulogium  on  our  coui^try,  a 
eulogium  which,  were  it  altogether  merited,  might  well  make  us 
proud  of  ourselves  as  a  nation,  and  of  the  state  of  our  culture,  both 
political  and  moral 

Mr.  Gladstone  in  his  letter  .  .  .  had  lamented  that  the 
English  public,  failing  to  recognize  the  cosmopolitan  character  of 
the  Universities,  woidd  not  regard  them  in  any  other  light  than  as 
*'  large  schools  for  the  use  of  students  of  a  certain  age ; "  and  he 
had  referred  to  the  deplorable  fact  that  the  scientific  study  of  law 
was  "  at  present  almost  at  an  end  "  in  England. 

The  Edinburgh  Professor,  after  describing  in  a  strain  of  bitter 
irony  the  sensation  which  that  severe  judgment  on  the  tendency 
and  condition  of  their  national  jurisprudence  had  caused  among 
the  English  public,  makes  the  following  reflections.' 

These  words  were  pronounced  only  a  few  days  ago,  from  the  ele- 
vation of  an  Edinburgh  University  chair,  by  the  first  philosophical 
intellect  of  British  jurisprudence,  in  honour  of  our  country  and  of 
our  fellow-citizen,  Signor  Mancim.    .    .    . 

Now,  what  will  be  said  by  Professor  Lorimer  and  Mr.  Gladstone, 
who  are  seeking  to  promote  the  revival  of  legal  science  in  England, 
when  they  learn  that  at  the  very  time  they  were  censuring  the 
repugnance  of  their  fellow-countrjrmen  for  speculative  legal  studies 

^  Printed  in  the  December  number  of  the  Journal  of  Jurisprudence, 
«  Vide  Journal  o/Jurisprudencef  rol,  xix.  p.  618  et  seq. 
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and  welcoming  the  renascence  of  legal  philosophy  in  Italy,  a  philo- 
sophical minister,  without  consulting  either  a  Mancini,  or  a  Mamiani, 
or  a  Buoncompagni,  or  a  Carrara,  or  a  Grabba,  suppressed  the  teach- 
ing of  the  Philosophy  of  Law  in  the  Universities  of  Italy. 

• 

The  Irish  Common  Law  Bench, — The  retirement  of*  Lord  Chief- 
Justice  Monahan  has  been  the  signal  for  the  revival  of  the  agita^ 
tion,  which  so  nearly  succeeded  two  years  ago,  for  a  reduction  in 
the  number  of  the  Irish  judges.  The  London  daily  papers,  of  which 
it  is  not  too  much  to  say  that  no  one  of  them,  from  the  Tiw^s  to 
the  Echo,  is  even  dimly  cognizant  of  the  peculiar  conditions  of»  the 
question,  exhibit  an  almost  unprecedented  unanimity  in  their  calls 
for  retrenchment ;  whilst  public  opinion  in  Dublin,  which  is  far  too 
much  interested  even  to  attempt  an  impartial  consideration  of  the 
matter,  is  again,  as  in  1874,  crying  out  passionately  against  any 
alteration  whatever,  at  any  rate  in  that  direction.  Nor  is  either 
party  at  all  wanting  in  specious  grounds  for  the  maintenance  of  its 
position. 

The  London  argument,  put  shortly,  seems  to  be  twofold.  Pirst, 
if  the  total  amount  of  litigious  business  transacted  in  England 
and  Ireland  respectively  in  any  given  time  be  divided  by  the 
number  of  judges  of  the  superior  courts  in  the  two  countries 
respectively,  the  quotient  will  be  much  smaller  in  the  case  of 
Ireland  than  in  that  of  England,  and  that  whether  you  take  number 
<»uly,  or  number  and  value,  into  account.  Secondly,  both  Govern- 
ments, late  and  present,.have  admitted  the  propriety  of  the  proposed 
reduction,  though  neither  of  them  has  "  had  the  courage  "  to  carry 
it  into  effect 

The  Dublin  antagonists  meet  each  branch  of  this  argument  with 
a  twofold  reply — first,  the  arithmetical  comparison,  if  it  proves  any- 
thing, only  shows  that  the  English  judges  are  far  too  few ;  and 
secondly,  the  judges  in  Ireland  do  their  own  work  instead  of 
seuding  a  large  portion  of  it  to  be  done  for  them  by  masters,  referees, 
arbitrators,  et  hoc  genua  omne  ;  and  thus  the  work  is  not  only  better 
done,  but,  on  the  whole,  cheaper,  if  you  give  due  weight  to  all  the 
expenses  incident  to  a  perpetual  accumulation  of  arrears,  only  to  be 
Icept  down  by  a  system  of  compulsory  or  jiM«i-compuIsory  refer- 
ences. Further,  they  say,  the  historical  ailment  fails — first, 
because  both  the  Oovemments  who  are  said  to  have  admitted  that 
the  Irish  Bench  is  too  numerous,  also  attempted  to  reduce  the 
number  of  the  English  common  law  judges,  an  attempt  ludicrous 
in  itself,  and  which  has  proved  a  signal  failure ;  and  secondly,  no 
decision  on  this  question  was  ever  really  come  to ;  the  proposal  in 
the  Bill  of  1874  was  a  mere  echo,  almost  in  the  same  words,  of  a 
clause  of  the  English  Act  of  1873,  which  has  since  been  repealed, 
but  which  was  mechanically,  or  at  any  rate  servilely,  copied  by  the 
draftsman,  apparently  in  disregard  or  ignorance  of  the  differences  ia 
^e  position  of  the  two  countries  in  this  respect. 
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The  Times  asserts  that  all  the  Irish  judicial  Bench — ^"Lord-Justice 
Christian  excepted — heartily  sympathize  with  professional  feeling 
in   this  matter/'  and  "are  ingeniously  proving  that  the  public 
business  is  almost  at  a  standstill  through  the  inadequacy  of  the 
present  staff  to  meet  the  demands  of  litigation."    Now,  two  only  of 
the  Irish  judges  have  taken  any  public  part  in  this  discussion. 
Lord  Chief-Justice  Whiteside  has  pointed  out  the  fact,  take  it  for 
what  it  is  worth,  that,  owing  to  Lord  Chief-Justice  Monahan's 
long  absence  from  business  and  the  extra  calls  upon  the  time  of  the 
other  judges  of  the  Common  Pleas  thus  entailed,  it  has  been  found 
impracticable  to  constitute  a  proper  Court  of  Exchequer  Chamber 
for  the  hearing  of  appeals  from  the  Queen's  Bench,  and  that  there 
is  consequently  a  large  arrear  of  such  appeals.     So  far  as  we  know, 
his  Lordship  has  not,  publicly  at  least,  attempted  to  draw  any  in- 
ference from  this  fact,  either  adversely  to  any  change  in  the  con- 
stitution of  the  court,  or  otherwise.     Lord-«Tustice  Christian  did, 
however,  when  this  matter  was  under  consideration  in  1874,  discuss 
the  whole  question,  in  his  most  trenchant  style,  in  a  very  elaborate 
and  eloquent  pamphlet,  and  the  gist  of  his  whole  argument  was 
that,  in  whatever  direction  retrenchment  might  be  desirable,  it 
was  essential  that  the  number  of  circuit-going  fudges  should  not  he 
reduced.    In  that  opinion  he  may  have  been  right  or  wrong,  but  it 
is  rather  singular  to  hear  him  quoted,  after  that,  as  an  authority  in 
favour  of  the  suppression  of  a  judgeship  in  the  Common  Pleas.     For 
our  own  part,  we  have  never  ceased  to  avow,  whenever  this  question 
came  forward,  our  conviction  that,  by  proper  arrangement  and  a 
judicious  re-distribution  of  judical  force,  all  the  requirements  of  the 
Irish  Bench  might  be  amply  supplied  at  a  cost  to  the  public  not 
greater  than  the  lowest  amount  contemplated  by  the  most  ardent 
of  the  present  reformers.    But  to  effectuate  this  it  will  be  necessary 
to  consider  what  those  requirements  are,  and  to  accommodate  the 
judicial  establishment  to  them,  instead  of  simply  attempting  to 
adapt  the  English  system  to  Ireland  by  means  of  a  rule-of-three  sum. 

In  the  first  place  we  entirely  agree  with  the  Lord-Justice  that 
the  number  of  circuit-going  judges  ought  not  to  be  reduced.  The 
one  thing  most  wanted  in  Ireland  is  respect  for  the  supremacy  of 
the  law — the  one  failing  to  which  the  average  Irish  peasant  is  most 
prone  is  lawlessness  (not  violence  or  rowdyism,  but  a  disregard  for 
the  law,  which  he  habitually  looks  upon  as  something  alien  to 
himself— as  a  powerful  adversary  to  be  thwarted  or  outwitted,  not 
a  friend  and  protector  to  be  served  and  assisted).  The  periodical 
appearance  of  the  judges  on  circuit  is  one  of  the  most  efficient 
corrections  of  this  tendency;  the  Irish  countryman  is  constitu- 
tionally impressionable,  and  no  one  who  has  any  acquaintance  with 
the  people  can  doubt  that  the  frequent  visible  representation  of 
the  majesty  of  the  law  in  his  immediate  vicinity,  in  the  persons  of 
the  judges  and  bar  in  his  county  town,  acts  very  powerfully  upon 
his  susceptibilities,  and  is  a  potent  agent  in  producing  submission. 
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more  or  less  reluctant,  to  the  system  of  government  under  which 
we  live.  Upon  this  point  we  can  appeal  to  the  all  but  unanimous 
testimony  of  every  Irishman  well  affected  to  the  English  connection 
who  has  written  on  the  subject  from  the  days  of  Spenser  down- 
wards. Nor  can  we  concur  in  the  suggestion — which  originated, 
we  think,  in  the  Times — that  the  difficulty  might  be  met  by  sending 
a  single  judge  on  circuit  to  the  smaller  towns.  In  the  first  place, 
as  every  circuit  contains  at  least  one  town  of  first-rate  importance, 
it  is  not  easy  to  see  how  any  saving  would  be  thus  effected,  unless, 
indeed,  it  is  intended  that  while  one  judge  goes  round  the  whole  of 
a  single  circuit  another  is  to  do  duty  as  second  judge  at  the  large 
towns  of  three.  Any  attempt  to  work  out  this  plan  in  detail  would 
show  how  impracticable  it  is.  But  if  it  were  as  feasible  as  it  seems 
the  contrary,  it  would  not  be,  in  our  opinion,  desirable.  The 
maintenance  of  parties,  witnesses,  and  legal  advisers  at  the  county 
towns  for  the  extra  time  necessitated  by  the  change  would  cost 
more  than  would  be  saved  in  the  salaries  of  the  judges,  to  say 
nothing  of  the  increased  risk  of  miscarriage  which  would  be  caused 
by  depriving  the  judge  of  the  power  of  consulting  a  colleague  upon 
any  question  of  difficulty  or  doubt  which  might  arise  in  the  course 
of  the  proceedings.  How  frequently  such  cases  do  arise,  and  how 
many  new  trials,  or  new  trial  motions  at  any  rate,  are  saved  by 
reference  to  the  second  judge,  is  well  known  to  every  professional 
man  with  a  country  practice. 

Bat  though  there  are  not  more  Irish  common  law  judges  than 
are  required  for  the  purposes  of  jury  trials  in  Dublin  and  on  circuit, 
the  records  of  the  Irish  courts  show  a  power  of  holding  sittings  in 
Banco  greatly  in  excess  of  what  is  needed.  Numbers  of  questions 
are  solemnly  "  argued  out"  before  four  judges  which  ought  to  be 
disposed  of,  and  if  the  courts  were  full  of  work  would  be  disposed 
of,  in  chambers  before  a  single  judge,  if  indeed  they  ought,  under 
a  proper  system,  ever  to  be  argued  at  alL  Questions  of  pleading 
and  practice  must  sometimes,  we  suppose,  arise,  even  under  the 
best  possible  system,  but  they  can  seldom,  if  ever,  be  worthy  of 
elaborate  argument  in  open  court,  and  if  the  time  of  the  courts  was 
&irly  occupied  with  questions  of  substance,  these  others  would 
speedily  find  their  fitting  place.  The  large  proportion  of  such 
business  which  finds  its  way  before  the  Irish  common  law  courts 
tn  Banco  seems  to  us  to  point  to  an  unnecessary  expenditure  of 
judicial  force  in  this  direction.  Two  courts  sitting  regularly  in 
Banco  could,  we  think,  sufficiently  dispose  of  all  the  business  which 
ought  properly  to  come  before  them,  and  if  the  Irish  common  law 
courts  were  reduced  to  two  (of  six  judges  each)  the  existing  officers 
of  the  two  courts  retained,  say,  Queen's  Bench  and  Exchequer, 
^oold  be  amply  sufficient  for  the  whole  of  the  administrative 
business  now  transacted  by  all  three,  and  the  saving  thereby  effected 
would  considerably  exceed  the  salary  of  a  judge ;  nay,  if  we  take 
into  account  the  fact  that  one  of  the  Chiefs  would  have  been  re- 
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placed  by  a  puisne  judge,  the  saving  in  this  process  alone  will  be 
nearly  as  great  as  the  whole  that  would  be  gained  by  the  proposed 
suppression  of  two  judgeships,  while  the  efficiency  of  the  Bench,, 
instead  of  being  impaired  to  that  extent,  will  be  actually  improved ; 
for  a  court  of  six  judges  could  sit  continuously  in  Banco  without 
interfering  with  the  Nisi  Pirius  sittings  in  Dublin,  whereas,  as  the 
Irish  common  law  courts  are  now  constituted,  this  is  practically 
impossible,  and  is  indeed  not  even  attempted. 

But  this  is  not  the  only  saving  which  might  be  effected,  not 
merely  without  detriment  to,  but  to  the  absolute  advantage  of,  the 
Irish  BencL  One  of  the  objections  urged,  and  not  entirely  without 
foundation,  against  the  present  system,  is  that  the  judicial  salaries 
are  so  largely  in  excess  of  the  professional  incomes,  even  of  the 
leading  men  at  the  Irish  bar,  that  the  law  officers  of  sudcessive 
Governments  practically  monopolize  all  the  appointments,  so  that 
the  Bench  has  become  the  prize  rather  of  political  than  professional 
eminence.  The  evil  has,  we  think,  been  grossly  exaggerated ;  we 
are  satisfied  that  the  outcry  raised  in  certain  quarters  about  the 
demoralization  and  political  subserviency  of  the  Irish  bar  is  totally 
devoid  of  foundation  in  fact ;  but  it  is  certainly  true  that  the  House 
of  Commons,  rather  than  the  four  courts,  is  the  arena  in  which  an 
Irish  barrister  has  to  fight  his  way  to  the  Bench.  Were  it  not 
invidious,  it  would  be  easy  to  establish  this  position  by  specific 
instances,  many  of  which  will  readily  occur  to  the  mind  of  every 
Irish  lawyer.  The  only  remedy  for  this  seems  to  be  to  reduce  the 
judicial  salaries  to  an  amount  more  in  harmony  with  the  leading 
professional  incomes,  so  that  while  places  upon  the  Bench  shall  still 
be  sufficiently  attractive  to  secure  the  services  of  men  in  the  first 
rank  of  the  profession,  they  shall  no  longer  be  exclusively  appro- 
priated as  rewards  of  high  political  service.  We  have  taken 
considerable  pains  to  ascertain  the  feeling  of  the  profession  in 
Ireland  on  this  point,  and  we  are  enabled  to  state  that  if  the  puisne 
judges  were  given  a  salary  of  £3000  a  year  (leaving  the  salary  of 
the  Chiefs  unaltered),  the  calibre  of  the  Bench  would  be  rather 
improved'  than  otherwise  by  the  operation  of  the  changa  The 
saving  thus  effected,  when  in  full  operation,  would  exceed  £8000 
a  year. — Jlu  Solicitors*  Journal, 

Eocperts  in  Insanity  Cases, — (The  opinion  of  the  Supreme  Court  of 
Illinois,  by  Breese,  J.,  in  a  contested  will  case,  as  to  what  consti- 
tutes undue  influence,  and  when  a  testator  will  be  regarded  of 
sufficient  mental  capacity  to  make  a  will.)  We  know  of  no  case 
where  the  weight  to  be  given  to  the  evidence  of  physicians,  when 
introduced  as  experts,  is  so  thoroughly  discussed  as  in  this  opinion. 
Judge  Breese  says :  ''  These  doctors  were  summoned  by  the  con- 
testants '  as  experts,'  for  the  purpose  of  invalidating  a  will  deliber- 
ately made  by  a  man  quite  br  competent  as  either  of  them  to  do 
such  an  act    They  were  the  contestants'  witnesses,  and  so  con- 
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flideied  themselyeB — Dr.  Bassett  especially,  whose  whole  testimony 
is  pr^nant  with  such  indications.  The  testimony  of  such  is  worth 
but  little,  and  should  always  be  received  by  juries  and  courts  with 
great  caution.  It  was  said  by  a  distinguished  judge,  in  a  case 
before  him,  if  there  was  any  kind  of  testimony,  not  only  of  no  value, 
but  even  worse  than  that,  it  was,  in  his  judgment,  that  of  medical 
experts.  They  may  be  able  to  state  the  diagnosis  of  the  disease 
more  learnedly ;  but  upon  the  question  whether  it  had  at  a  given 
time  reached  such  a  stage  that  the  subject  was  incapable  of  making 
a  contract,  as  irresponsible  for  his  acts,  the  opinion  of  his  neigh- 
bours, if  men  of  good  common  sense,  would  be  worth  more  than 
that  of  all  the  experts  in  the  world.  If  we  give  heed  to  such 
testimony,  and  suffer  it  to  prevail  against  the  flood  of  proof  in 
&Tour  of  the  testator's  competency,  we  should  be  doing  great  wrong, 
and  departing  from  the  rules  we  have  laid  down  in  like  cases,  to 
which  we  will  hereafter  refer.  It  must  be  apparent  to  every  one, 
but  few  wills  could  stand  the  test  of  the  fanciful  theories  of  dog* 
matic  witnesses,  who  bring  discredit  on  science  and  make  the  name 
of  *  expert'  a  by- word  and  a  reproach.  We  concur  with  the  judge 
above  referred  to ;  we  would  not  give  the  testimony  of  these  com- 
mon-sense witnesses,  deposing  to  what  they  know  and  saw  almost 
every  day  for  years,  for  that  of  so-called  experts,  who  always  have 
some  favourite  theory  to  support,  men  often  as  presumptuous  as 
they  are  ignorant  of  the  principles  of  medical  science." 

We  know  nothing  of  the  facts  in  this  case  except  as  we  gather 
them  from  the  opinion,  but  we  fully  endorse  what  Judge  Breese 
says  about  medical  experts.  There  is  no  testimony,  even  when 
honest,  that  is  so  uncertain,  and  so  often  false.  We  remember  a 
case  tried  before  Judge  Bradwell  and  a  jury  in  the  county  court 
of  this  county  some  years  ago,  which  shows  how  easy  it  is  for  the 
best  doctors  to  he  mistaken.  A  man  had,  some  years  before,  been 
committed  to  the  insane  asylum  at  Jacksonville,  and  for  some 
monttis  had  been  at  large ;  it  was  alleged  that  he  was  restored  to 
leasoa  The  judge  refused  to  order  a  jury  to  try  the  question  until 
the  party  had  been  examined  daily  for  two  weeks  by  physicians, 
and  their  certificates  obtained  that  he  was  restored  to  reason. 
Doctor  Wickeraham,  a  physician  of  skill  and  respectability,  after 
lepeated  examinations,  gave  a  certificate  that  he  was  restored  to 
leaaon.  Dr.  Orin  Smith,  an  excellent  man  and  skilful  physician, 
now  deceased,  appeared  before  the  jury  and  testified  that  he  had 
niade  repeated  examinations  of  the  party ;  that  he  was  not  only 
restored  to  reason,  but  that  there  was  not  the  first  symptom  of 
iasanity  about  him.  The  jury  retired  and  wrote  out  their  verdict, 
fiodiug  him  restored  to  reason.  But,  before  they  returned  into 
<^rt,  the  party  raved  violently,  and  said  that  500,000  dols.  in  gold, 
^hich  God  had  given  him  one  night  in  a  shanty,  had  been  stolen 
fiotOi  him.  The  jury  were  recalled  and  instructed  not  to  announce 
their  verdict.    Additional  evidence  was  introduced,  showing  the 
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couduct  of  tbe  party  during  the  absence  of  the  jury,  and  a  verdict 
vas  rendered  the  same  afternoon  finding  that  the  petitioner  was 
nut  restored  to  reason. — ChiccLgo  Legal  News, 

Appointment, — Mr.  John  C.  Mbllis,  Advocate,  has  been  ap- 
pointed to  the  office  of  Sheriff-Substitute  at  Kirkwall,  vacant  by 
the  death  of  Mr.  Robertson.  Mr.  Mellis  was  called  to  the  Bur 
in  1871. 


History  of  the  Juridical  Society  of  Edinburgh,     Printed  for  the 

Society.     1875. 

This  little  volume  was,  as  we  learn  from  the  preface,  intended  to 
have  been  published  some  time  ago,  immediately  after  the  centenary 
celebration  of  the  Society,  but  the  publication  has  from  V€ffious 
causes  been  delayed.  We  congratulate  the  Society  upon  a  work 
in  every  respect  creditabla  It  has,  we  understand,  been  prepared 
by  a  well-known  professional  gentleman,  Mr  William  Reid,  W.S., 
assisted  by  a  committee,  and  contains  in  the  appendix  as  complete 
a  list  of  all  the  members  from  the  commencement  of  the  Society  as 
perhaps  it  was  possible  to  give. 

The  career  of  the  Juridical  Society — although  a  long — has  not 
been  a  very  eventful  one.  Having  for  its  main  object  the  pursuit 
of  professional  knowledge,  and  selecting  its  members  from  one  pro- 
fession, it  was  not  to  be  expected  that  it  should  earn  so  great  a 
reputation  as  its  sister  Society — ^the  Speculative.  But  to  the  legal 
profession  it  has  rendered  most  important  services,  by  the  publica- 
tion, from  time  to  time,  of  the  valuable  J^yles  known  by  its  name, 
and  which  are  of  so  much  assistance  to  the  practising  lawyer. 

It  was  founded  on  27th  February  1773,  by  twelve  young 
men  who  associated  themselves  together  for  the  study  of  law.  The 
Society  met  at  first  in  the  College,  and  afterwards  for  many  years 
in  the  Hall  of  the  Writers  to  the  Signet,  then  in  Signet  Court 
After  moving  about  the  town  in  search  of  a  suitable  place  of  meeting, 
we  find  it,  in  February  1829,  purchasing  its  present  commodious 
premises  in  Charlotte  Square,  for  the  sum  of  fifteen  hundred 
guineas.  This  fact  is  a  sufficient  indication  of  the  prosperity  which 
had  attended  the  Society. 

One  of  the  most  generally  interesting  chapters  in  the  book  is 
that  which  relates  to  the  Juridical  Styles.  Their  publication  was 
an  early  ambition,  and  in  the  year  1786  we  find  the  members 
selling  the  copjrright  of  the  first  edition  for  upwards  of  £400. 
Subsequent  editions  of  the  first  volume  were  published  in  1811, 
1826,  and  1855  ;  those  of  the  second  volume  in  1821, 1826,  and 
1865  ;  and  of  the  third  volume  in  1828.  A  new  edition  of 
the  whole  is  at  present  being  prepared  by  Committees  of  the  Society. 
The  desire  to  benefit  the  legal  profession  which  the  Society  has  dl 
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along  exhibited  is  further  illustrated  by  the  efforts  made  to  estab- 
lish law  lectures.  This,  was  first  attempted  in  1831,  and  in  the 
following  year  there  were  no  less  than  39  students  attending  the 
lectures,  which  continued  to  be  delivered  for  a  number-  of  years. 
In  1870  a  second  attempt  to  institute  lectures  was  made,  but,  not 
meeting  with  success,  it  was  abandoned  after  the  experience  of  two 
sessiona 

Several  addresses  upon  legal  subjects  have  been  delivered  under 
the  auspices  of  the  Juridical  Society.  Thus,  in  November  1863, 
the  Lonl  Justice-Clerk  Inglis  delivered  a  lecture  upon  the  Histori- 
cal Study  of  Law,  which  was  afterwards  published.  In  1867  the 
address  by  Lord  Ormidale  upon  the  Administration  of  Justice  in 
the  Court  of  Session  created  a  very  considerable  sensation,  much 
comment,  and  led  to  a  great  deal  of  controversy.  The  address  of 
Lord  Ormidale  was  not  merely  the  introductory  address  to  the  pro- 
ceedings of  the  Juridical  Society  for  the  year  1867.  It  was  the 
introductory  address  to  the  proceedings  of  the  Supreme  Court  from 
that  time  forward,  for  there  can  be  no  doubt  but  that  this  address  M'as 
the  proximate  cause  of  the  reform  in  the  procedure  of  the  Court 
of  Session,  effected  by  Lord  Advocate  Gordon's  Act  of  1868,  which 
has  made  the  Court  of  Session  the  most  expeditious  supreme  tri- 
bunal in  Europe.  The  lectures  which  were  started  in  1870  were 
inaugurated  by  an  address  by  the  present  Lord  Justice-Clerk — upon 
L^al  Education — delivered  to  a  large  audience,  in  the  Masonic 
Hall  of  Edinburgh. 

Two  great  events  in  the  history  of  the  Society,  to  each  of  which 
a  chapter  has  been  devoted,  are  the  Jubilee  and  the  Centenary. 
The  Jubilee  was  celebrated  by  a  dinner,  in  March  1822,  at  which, 
amongst  many  others,  were  Scott,  Jeffrey,  Moncreiff,  and  Cockbum, 
who  had  all  recently  been  created  honorary  members.  "  For  my- 
self," said  Scott,  in  bis  after-dinner  speech, ''  I  must  honestly  admit, 
and  with  such  blushes  as  a  thirty  years'  connection  with  the  Bar 
leaves  me  the  power  of  mustering,  that  I  perhaps  have  been  rather 
a  truant  son  of  the  law  ;"  but  he  also  tells  us  that  "  she  had  been 
a  kind  mother  to  us  all,  and  did  not  even  forget  her  truant  sons, 
for  whom  slie  occasionally  reserved  a  snug  place  to  comfort  their 
latter  days." 

It  was  this  truant  disposition,  we  imagine,  which  had  led  him  in 
early  life  to  join  the  brilliant  Speculative  instead  of  the  more  sedate 
Juridical 

The  Centenary,  in  1873,  was  also  celebrated  by  a  dinner,  pre- 
sided over  by  the  Lord  Justice-General.  Several  of  the  speeches 
deUvered  upon  this  occasion  deserve  to  be  read.  In  particular  we 
woold  call  attention  to  those  of  the  Chairman,  the  Lord  Justice- 
Clerk,  and  Lord  Deas.  We  have  stated  enough  to  show  that  this 
work  is  of  considerable  general  interest,  although  it  must  be  borne 
in  mind  that  it  has  been  prepared  simply  for  circulation  amongst 
the  members  of  the  Society,  to  whom  we  have  no  doubt  it  will  give 
mnch  satisfaction. 
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SUGGESTIONS  FOR  SHERIFF  COURT  REFORM. 

To  ihe  Editor  of  the  Journal  of  Jurisprudence. 

Sm, — This  subject  is  rather  tiresome,  I  admit ;  but  that  it  is  im- 
portant no  one  will  deny.  If  I  could  only  beat  again  the  thrice* 
threshed  chaff,  and  raise  a  little  more  dust  ab^ut  it,  without 
bringing  out  a  grain  of  anything  useful  or  fresh,  I  would  not  trouble 
you,  or  your  readers,  or  myself,  with  these  pages.  My  object  is  to 
suggest  how  all  that  is  good  in  the  double  Sheriffship  may  be 
secured,  and  what  is  bad  may  be  removed,  by  a  reform  at  once 
practicable  and  economical 

I  must  premise  that  the  abolition  of  non-resident  Sheriffs  is 
merely  a  question  of  time.  It  is  impossible  that  the  country  can 
endure  much  longer  the  absurdity  of  the  judgment  of  the  resident 
Sheriff  being  reviewable  by  a  gentleman  who,  not  having  neces- 
sarily any  higher  qualifications,  is  sometimes  the  worse  lawyer  of 
the  two,  and  who  does  not  now  need  to  attend  the  Supreme 
Court,  so  as  to  have  those  opportunities  of  conferring  with  his 
brethren,  on  which  the  late  Law  Commissioners  laid  so  much 
stress. 

There  are  now,  I  believe,  four  (there  might  be  many  more) 
Sheriffs-Principal  who  live  in  the  country,  spending  their  mature 
years  in  rural  pursuits,  literature,  and  contemplation,  except  when 
an  occasional  appeal  varies  the  monotony  of  their  secluded  lives. 
Living  in  retirement  and  partial  idleness,  they  cannot  but  become 
more  and  more  musty  and  rusty  in  all  matters  connected  with 
law.  Can  any  one  of  sound  judgment  believe  that  they  are  duly 
qualified  to  review  the  judgments  of  men  who,  as  a  body,  cannot 
be  regarded  as  their  inferiors  in  judicial  attainments,  and  who  keep 
their  armour  bright  by  daily  working  in  their  Courts  ?  With  all 
respect  for  these  Sheriffs-Principal  personally,  it  cannot  be  doubted 
that,  by  withdrawing  from  attendance  at  the  Supreme  Court,  they 
have  destroyed  any  claims  they  might  have  had  to  be  continued 
Judges  of  Review.  About  four  or  five  of  the  other  Sheriffs-Princi- 
pal are  what  can  reasonably  be  called  "practising  advocates.*^ 
Putting  out  of  view  the  Sheriffs  of  Midlothian  and  Lanarkshire^ 
the  practice  of  the  rest  is  so ''slender"  (to  use  the  ridiculously 
misleading  expression  of  the  Law  Commission)  as  to  be  impercep- 
tible. Several  of  them  never  held  a  brief  or  opened  their  mouths 
in  a  debate.  In  regard  to  them,  as  well  as  the  country  gentlemen 
in  retirement,  the  theory  of  the  Sherifib-Principal  being  practising 
lawyers  has  no  basis  of  fact.    It  is  a  legal  fiction. 

I  shall  not  dwell  upon  the  subsidiary  evils  of  the  present  system, 
— such  as  the  local  judge,  whose  influence  and  position  should  be 
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supported,  being  called  merely  the  ''  substitute  "  of  an  absent  chief, 
—his  holding  his  commission  from  that  functionary — his  influence 
being  impaired  by  the  chief  superseding  him, — and  his  salary  being 
kept  low  on  account  of  the  double  office. 

It  is  of  no  use  to  attempt  making  the  dry  bones  of  that  effete 
institution,  the  double  Sheriffship,  live,  by  breathing  over  them 
trifling  improvements  in  matters  of  form.  The  Sheriffs-Principal 
must  be  abolished,  and  their  place  be  taken  by  Judges  of  Beview 
thoroughly  fit  for  the  duty. 

The  root  idea,  however,  of  the  judgment  of  the  resident  Sheriff 
being  reviewable  by  another  judge,  if  competent  for  the  duty,  is 
excdlent  Such  a  review  is  prompt  and  inexpensive.  It  tends  to 
prevent  further  litigation.  It  prevents  the  Divisions  of  the  Supreme 
Court  from  being  swamped  by  appeals  on  matters  which  do  not  in- 
volve any  legal  principle ;  and  it  reduces  the  tendency  to  diversity 
in  practice  in  different  counties  and  districts.  Only  secure  that 
your  Judges  of  Eeview  be  competent,  and  the  system,  which  is^ 
excellent  in  theory,  will  be  as  good  in  practice. 

I  propose,  then,  to  abolish  all  the  Sheriffs- Principal,  and  to 
transfer  their  jurisdiction  and  powers  to  Lords  Ordinary  of  the 
Court  of  Session,  whose  numbers  would  have  to  be  somewhat 
increased,  and  certain  of  whom  would  have  districts,  like  the  Judgea 
on  Circuit,  and  would  make  periodic  visits  to  hear  appeals,  as  the 
Sheriffs-Principal  do  at  present.  One  of  them  would  probably  have 
to  reside  in  Glasgow  for  appeals  from  Lanarkshire.^  The  superior 
attainments  of  such  Appeal  Judges  would  secure  better  judgments 
bom  them ;  and  their  higher  position  would  make  their  decisions 
much  more  authoritative  than  those  of  the  Sheriffs-Principal ;  the 
conferences,  now  existing  in  theory,  would  be  frequent  and  useful 
in  practice ;  in  case  of  one  of  the  Judges  being  temporarily  disabled, 
his  place  could  be  taken  by  another,  whereas  much  difficulty 
exists  in  finding  a  locum  tenens  for  the  Sheriff-Principal  of  a  leading 
county  during  illness ;  when  one  of  the  Judges  had  an  excess  of 
appeal  work,  another  could  relieve  him ;  there  would  be  increased 
iaciUty  for  passing  Acts  of  Sederunt  to  improve  the  practice  of  the 
Sheriff  Courts ;  and  the  Judges  would  devote  all  their  time  to  their 
judicial  duties,  which  is  much  more  consistent  with  the  dignity  and 
independence  of  the  Bench,  and  more  in  harmony  with  the  judicial 
system  throughout  the  country,  than  that  of  so-called  ''  practising 
advocates  "  sitting  as  appellate  Judges. 

By  proper  arrangements  the  new  Judges  might  hold  courts  for 

'  It  would  probably  be  necessary  to  have  the  Appeal  Jndge  for  that  county  resident 
on  the  spot,  on  account  of  the  great  amount  or  work,  and  the  reasons  for  haying  a 
Lord  Ordinary  instead  of  a  Sheriff- Principal  there  are  :  (1st)  that  there  should  be  only 
ooe  kind  of  Appeal  Court  for  all  parts  of  the  country  ;  (2nd)  that  the  Lanarkshire 
Appeal  Judge  shonld  be  able  to  confer  with  the  others  on  a  footing  of  equality  ;  (3rd> 
tut  his  place  might  be  conveniently  filled  in  case  of  sickness  ;  and  (4tn)  that  there 
Blight  be  the  means  of  puttins  another  in  his  place  if  ttom  any  cause  it  were 
<ie«inble  to  nmoTe  him  to  anouer  district. 
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criminal  trials,  except  in  some  of  the  larger  towns ;  and  in  this 
way  the  needless  waste  of  judicial  time  and  public  money,  involved 
in  two  Judges  going  twice  a  year  to  some  distant  parts  of  the 
country,  to  do  two  or  three  hours'  work  each,  and  occasionally 
doing  none  at  all,  would  be  saved,  while  accused  persons  would 
not  (as  at  present)  be  sometimes  kept  for  months  in  jail  awaiting 
trial 

The  cardinal  work  of  the  proposed  Appeal  Judges  should  be 
reviewing  the  judgments  of  the  resident  Sheriffs.  But  they  should 
have  power  to  try  both  civil  and  criminal  causes  in  the  first 
instance,  as  well  as  to  carry  on  administrative  business,  when 
deemed  expedient,  from  such  exceptional  circumstances  as  the 
existence  of  strong  local  excitement,  or  the  Sheriff  having  a  personal 
interest  in  the  matter. 

The  statistics  noticed  in  your  number  for  November  show  that 
the  Sheriff  of  Lanarkshire  decides  about  one-third  of  all  the 
Sheriff  Court  appeals  imder  the  present  system,  besides  having  a 
great  deal  of  administrative  work.  As  the  Judges  would  seldom 
have  any  of  the  latter,  and  as  the  stages  at  which  appeals  are 
competent  might  with  advantage  be  reduced  in  number  (as 
proposed  in  the  Lord  Advocate's  Bill  of  last  session),  four  additional 
Lonls-Ordinary,  at  the  most,  would  suffice  for  the  reformed 
tribunal.  Taking  their  salaries  at  £3000  a  year  each,  with  from 
£100  to  £200  for  travelling  allowances,  they  would  cost  less  than 
£13,000,  as  against  £18,000  which  the  present  Sheriffs-Principal 
receive  (see  4th  Eeport  of  Law  Commission,  1870).^  Additional 
economy  might  be  secured  by  transferring  to  them  part  of  the 
duties  of  the  Circuit  Courts. 

The  margin  of  about  £5000  which  would  be  saved  in  salaries, 
with  the  saving  of  several  hundreds  in  allowances  to  the  Principal- 
Sheriff's  clerks,  would  more  than  suffice  for  completing  the 
establishments  of  the  Judges  as  to  clerks,  macers,  etc.  Only  two 
instead  of  four  additional  Judges  would  be  required,  if  the  Inner 
House  Judges  were  reduced  from  four  to  three  in  each  Division. 

Of  course  there  would  be  some  additional  expense  for  a  few 
years,  as  the  Sheriffs-Principal,  who  were  not  made  Judges  of 
Appeal,  would  have  to  be  pensioned. 

The  change  thus  suggested  would  entail  some  modification  in  the 
constitution  of  the  Boards  of  Supervision  and  Korthern  Lights 
Commissioners,  the  duties  of  which  are  in  a  great  part  discharged  by 
certain  Sheriffs-Principal  It  would  not  be  difficult  to  supply  their 
places  at  the  former  Board  by  paid  nominees  of  the  Crown ;  and 
this  might  also  be  done  in  the  latter,  if  advantage  were  not  taken  of 
the  opportunity  to  remodel  it  as  a  Government  Department. 

To  complete  that  reform  of  the  Sheriff  Courts,  of  which  the 
above  are  the  main  features,  the  number  of  resident  Sheriffs  should 
be  reduced,  and  their  salaries  increased;  the  term  "substitute" 

^  There  may  have  been  8ome  redaction  on  this  sum  from  counties  having  been 
imated  since  1870. 
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8bonId  be  dropped ;  in  districts  where  there  are  several  resident 
Sheriffs,  one  would  have  to  be  appointed  primus  inter  pares,  with 
power  to  distribute  the  judicial  business,  the  Appeal  Judge  deciding 
in  case  of  dispute ;  and  the  commissions  of  the  resident  Sheriffs 
might  either  flow  from  the  Crown  on  Government  responsibility,  or 
from  the  Supreme  Court  on  nomination  by  the  Judge  of  Appeal  of 
the  District,  confirmed  by  the  Presidents  of  the  Divisions.  The 
latter  is  perhaps  preferable,  as  it  would  prevent  the  appointments 
from  being  made  on  political  considerations  ;  and  would  secure 
selection  by  the  persons  best  qualified  and  most  interested  to 
nominate  efiBcient  local  Judges ;  while  Commissions  in  name  of 
the  Supreme  Court  would  suffice  for  the  dignity  of  the  resident 
Sheriffs. 

These  suggestions  are  offered  on  their  own  merits,  for  considera- 
tion of  the  public,  the  profession,  and  the  Government.  If  they 
are  approved  by  the  two  former,  they  will  ultimately  be  adopted  by 
the  latter,  whoever  may  be  the  author  of  them.  If  not,  there  will 
he  no  harm  done  by  an  earnest  and  careful  attempt  to  have 
the  Courts,  which  do  by  far  the  greatest  part  of  the  judicial  work  of 
the  country,  placed  on  a  proper  footing. 

For  these  reasons  I  withhold  my  name  at  present,  and  subscribe 
myself,  your  obedient  servant,  M.  M. 

20^  January  1876. 

TRUSTEES'  POWERS  OF  INVESTMENT  OF  TRUST 

FUNDS. 

To  the  Editor  of  the  Journal  of  Juritprudmce. 

Sm,— The  question  of  increasing  the  limits  of  the  powers  of 
trustees  in  investing  trust  funds  is  slowly  ripening  for  Parlia- 
mentary solution.  No  one  conversant  with  the  management  of  trust 
estates  in  Scotland  at  the  present  moment  can  deny  that,  in  many 
cases,  these  limits  form  a  galling  and  unnecessary  restriction. 
More  than  this,  they  frequently  only  serve  to  defeat  the  object  of 
testators  in  leaving  their  property  to  be  controlled  by  ti-ustees,  which 
is  commonly  to  ensure  the  administration  of  their  property  in  such 
a  way  as  will  at  once  support  the  truster's  family  and  preserve 
without  injury  the  trust  estate.  There  can  be  little  doubt  that  the 
limits  of  investment  which  many  trustees  find  themselves  at  present 
unable  legally  to  overstep,  must,  in  the  case  of  small  (and  therefore 
all  the  more  necessitous)  trusts,  lead  to  beneficiaries,  who  might 
otherwise  have  lived  in  comparative  ease,  being  pinched  for  want  of 
a  sufficient  income  from  their  deceased  husband's  or  father's  trust 
estate.  The  cause  of  this  is,  that  instead  of  trustees  being  allowed 
to  invest  the  trust  funds  at  fairly  remunerative  rates,  they  are  in 
strict  law  entitled  only  to  invest  them  in  securities  yielding  the 
very  poorest  return ;  and  to  make  matters  worse  for  beneficiaries  de- 
pendent upon  the  revenue  of  trust  estates,  so  many  trustees  find 
themselves  obliged,  by  the  nature  of  their  trust  deeds,  to  obey  the 
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.strict  letter  of  the  law  as  r^aids  inyestments,  that  the  market  is 
«t  present,  and  has  long  heen,  glutted  with  trnst  money  seeking 
investment  and  finding  none,  or  at  most  being  invested  at  lates 
which  are  absurdly  and  abnormally  low,  and  which  are  only  accepted 
by  trostees  out  of  she^  necessity.  Even  residuary  l^atees,  who 
have  the  safety  rather  than  the  productiveness  of  the  trust  estate 
3t  heart,  must  look  with  concern  upon  the  trust  funds  being  in- 
vested at  such  extremely  low  rates  as  sometimes  to  yield  a  revenue 
barely  sufficient  to  meet  the  liferent  claims  on,  and  expenses  of 
management  of,  the  trust ;  instead  of  the  revenue  yielded  by  the 
trust  estate  being  sufficient  to  allow  a  surplus  of  income  to  be 
-annually  added  to  the  capital  which,  with  all  such  additions,  is 
-destined  to  be  the  residuary  legatee's  inheritance  at  a  future  day. 

Before  proceeding  further,  let  us  examine  into  what  is  the  strict 
letter  of  the  law  as  regards  the  investment  of  tnist  funds.  Let  us 
take  the  common  case  of  a  testator  leaving  at  his  death  a  trust 
deed  in  which  he  conveys  his  property  to  trustees  but  without  giv- 
ing them  any  special  poweis  of  investment  Deeds  of  this  kind  will 
be  executed  commonly  by  testators  without  the  aid  of  solicitors, 
but  it  will  occasionally  happen  that  even  with  legal  advice  trust 
-deeds  have  been  and  are  still  prepared  giving  trustees  little  or  no 
latitude  as  regards  investments.  In  such  a  case  then  as  has  just 
been  instanced,  what  is  the  strict  law  ?  On  what  security  may 
trustees  invest  the  funds  of  such  a  trust  estate  ?  There  is  but  one 
answer-— on  the  security  of  lauded  or  house  property,  and  in  or  on 
the  security  of  Government  or  Bank  of  England  stock.  Literally 
no  means  of  escape  exists  firom  this  mode  of  investment  Now 
what  are  the  current  rates  of  interest  upon  such  investments  ?  The 
Average  rate  on  landed  security  is  at  present  so  low  as  3^  per  cent 
The  average  rate  on  the  security  of  house  property  is  at  present  so 
low  as  4^  per  cent  Nominally,  the  former  should  yield  4  per  cent, 
end  the  latter  4^  per  cent,  but  only  indulgent  debtors  will  give  so 
much  to  the  creditors  who  beg  them  for  a  security  and  outlet  for 
their  plethora  of  uninvested  trust  funds.  Four  per  cent  is  culkd 
the  ''  current  rate  of  interest  on  first  class  heritable  securities  "  as 
fixed  by  certain  "Interest  Commissioners,"  who  are  no  one  knows 
who,  and  meet  no  one  knows  where ;  and  4  per  cent  has  been  the 
'*  current  rate  "  since  1867.  In  the  same  way  4 J  per  cent  is  the 
recognised  present  rate  of  interest  on  loans  granted  on  the  security 
of  house  property ;  and  this  rate  also  has  ruled  for  some  years  back. 
Actual  Inarket  rates  however  differ  from  nominal  rates,  and, 
especially  of  recent  years,  borrowers  of  money  on  the  security  of 
landed  or  urban  property  have  had  the  market  all  their  own  way. 
Such  was  the  overflow  of  trust  funds  seeking  investment  that 
Scotch  lairds  have  obtained  loans  at  rates  far  below  what  they  ought 
to  have  paid,  and  have  lately  reaped  quite  a  golden  harvest  at  the 
expense  of  the  unfortunate  beneficiaries  of  trusts.  Another  ever- 
ready  set  of  claimants  for  money  have  also  been  undoubtedly 


C0RKE8P0NDEKCE.  103 

l)eDefited,  namely,  the  Scotch  Banks,  on  the  deposit-receipts  of 
'which  the  uninvested  trust  funds  lie,  because  they  cannot  find 
investment,  the  banks  handsomely  pajring  the  trust  beneficiaries  for 
the  invaluable  use  of  their  money  at  the  rate,  during  1875,  of  from 
2  to  4  per  cent.^  As  to  investments  in  Government  and  Bank  of 
England  stock,  the  return  is  still  lower  than  on  landed  property, 
for  Consols  yield  at  present  prices  £3,  36.  lOd.  per  cent,  and  Bank 
•of  England  stock  £3,  98.  9d.  per  cent 

It  should  be  remarked  that  it  is  clearly  the  first  duty  of  trustees 
to  attend  to  the  safety  of  the  trust  estate.  It  is  also  a  recognized 
principle  of  trust  law  that  trustees  have  no  right  to  invest  the 
trust  funds  in  a  doubtful  security,  simply  because  it  yields  a  large 
return.  They  can  never  be  made  personally  responsible  if  they 
lend  upon  landed  security,  provided  a  fair  margin  had  been  kept 
for  depreciation ;  but,  if  they  invest  in  a  concern  which  yields  the 
most  splendid  dividends,  and  then  collapses,  they  will  be  liable 
{unless  the  testator  expressly  exonered  them)  to  make  up  every 
shilling  lost  by  such  an  investment  The  principle  is  a  thoroughly 
good  one,  and  I  would  on  no  account  have  it  disturbed.  I  can 
imagine  the  gratification  some  trustees,  with  a  taste  for  the  Stock 
Exchange,  would  have  in  "  placing  "  the  funds  of  their  constituents 
on  this  or  that  tempting  security ;  and  I  have  no  doubt  that  liferent 
beneficiaries  would  occasionally  urge  them  to  invest  the  trust 
money  at  the  most  lucrative  rates,  regardless  of  the  interests  of 
the  fiars.  The  principle  mentioned,  that  safety,  and  not  productive- 
ness, is  the  best  rule  for  trustees  in  investing  trust  funds,  puts  a 
stop  to  all  such  trafficking  with  them. 

At  the  same  time,  keeping  the  principle  just  mentioned  steadily 
in  view,  trustees  are  entitled  to  some  latitude  in  the  matter  of 
investment  There  are  securities  of  undoubted  safety  besides  land 
and  consols,  and  the  investment  in  these  by  trustees  would, 
although  contrary  to  the  strict  letter  of  the  law,  be  no  breach  of 
the  principle  referred  to.  Indeed,  in  many  trusts,  stocks  are  held 
by  trustees  which  strictly  they  are  not  entitled  to  hdd,  just 
because  the  trustees  consider  them  perfectly  safe.  As  a  rule,  men 
would  rather  invest,  for  safety  sake,  in  some  of  these  securities 
than  in  houses  or  land,  for  whilst  they  might  be  mistaken  in  the 
value  of  the  latter,  and  pay  too  much  for  them,  and  incur 
difficulty,  expense  and  delay,  when  they  wish  to  sell,  the  securities 
referred  to  are  quoted  in  the  public  prints,  their  value  is  fixed  for  the 
time  being  by  common  consent,  and  they  can  always  be  easily  sold 
in  the  public  market,  at  a  very  moderate  cost  of  transfer.  Such 
investments  are  the  stocks  of  our  Scotch  banks  and  leading  in- 
surance companies,  and  the  debentures  and  debenture  stock,  and 
preference  and  guaranteed  stocks  of  British  railways  paying  a  divi- 
dend on  their  ordinary  stock,  the  gas  and  water  annuities  guaranteed 

^  During  1S75,  the  deposit-receipt  rate  was  4  per  cent  for  only  seyen  days  and  2 
per  etnt  far  most  of  the  year. 
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by  municipal  corporations,  and  some  other  investments,  seldom  or 
never  returning  more  than  five  per  cent,  upon  the  purchase  price. 
All  such  investments,  however  safe  they  may  be  considered  by- 
professional  and  mercantile  men,  are  at  present  struck  at  by  the 
law  which  confines  trust  investments  to  landed  or  house  security, 
and  Government  or  Bank  of  England  stock. 

In  England,  as  in  Scotland,  trustees'  powers  of  investment  have 
been  veiy  strictly  construed.  Indeed,  in  the  opinion  of  that 
eminent  authority,  Lord  St  Leonards  (his  Lordship  objected  to  it 
**  because  it  is  liable  to  depreciation  and  to  destruction  by  fire "), 
house  property  is  not  a  suitable  investment  for  trustees,  although 
considered  so  in  Scotland.  It  is  only  quite  recently  that  English 
trustees  seem  to  have  had  any  satisfactory  mode  of  investing  their 
trust  funds,  except  on  landed  security,  for  until  the  passing,  in 
1859,  of  the  Act  22  and  23  Vict.  c.  35,  sec.  32,  Government  and 
Bank  of  England  stocks  were  not  authorized  modes  of  investment. 
This  Act  did  not  extend  to  Scotland,  which  had  consequently  to 
wait  until  1867  for  any  additional  powers  of  investment  being 
granted  to  trustees.  Then  was  passed  "The  Trusts  (Scotland) 
Act,  1867,"  30  and  31  Vict.  c.  97,  by  sec.  5  of  which  trustees  were 
authorized  to  invest  trust  funds,  "  unless  the  contrary  be  expressly 
provided  "  in  the  trust  deed  under  which  they  act^  '*  in  the  purchase 
of  any  of  the  Government  stocks,  public  funds,  or  securities  of  the 
United  Kingdom,  or  stock  of  the  Bank  of  England,  or  may  lend  the 
trust  funch  on  the  security  of  any  of  the  aforesaid  stocks  or  funds, 
or  on  the  security  of  heritable  property  in  Scotland,  and  may  from 
time  to  time,  at  their  discretion,  vary  any  such  investment  or 
loan."  It  was  provided  by  sec.  6  that  "  the  powers  of  investment 
conferred  by  this  Act  shall  not  be  held  or  construed  as  restricting 
or  controlling  any  powers  of  investment  of  trust  funds  expressly 
contained  in  any  trust  deed." 

Thus,  in  1867,  Scotch  trustees  had  for  the  first  time  a  certain 
amount  of  latitude  given  them  in  cases  where  otherwise  they  would 
have  been  restricted  to  the  security  of  land  or  house  property  for 
the  investment  of  the  funds  under  their  charga  By  the  term 
"  heritable  property,"  used  in  sec.  5  of  the  Act  already  quoted,  not 
merely  house  property  is  included,  but  also,  for  example,  such 
heritable  property  as  the  fixed  portions  of  machinery.  The  principle 
had  in  fact  been  conceded  that  there  were  other  investments  besides 
laud  quite  fitted  for  trustees.  In  1871  a  still  further  and  more 
important  step  in  the  same  direction  was  takea  The  powerful 
railway  interest  in  and  out  of  the  House  of  Commons  induced 
Parliament  to  pass  "  an  Act  to  remove  doubts  as  to  the  power  of 
trustees  to  invest  funds  in  debenture  stocks,"  and  "  The  Debenture 
Stock  Act,  1871,"  was  passed  accordingly.  This  is  the  34  Vict, 
c.  27,  and  the  first  section  of  this  exceedingly  pithy  statute  of  three 
sections  is  as  follows ; — "  Where  a  power  has,  before  the  passing 
of  this  Act,  been  or  shall  at  any  time  hereafter  be  given  to  trustees 
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to  iDvest  trust  fands  in  the  mortgages  or  bonds  of  a  railway  com- 
pany, or  of  any  other  description  of  company,  such  power  shall, 
unless  the  contrary  is  expressed  in  the  instrument  creating  the 
power,  be  deemed  to  include  a  power  to  invest  such  funds  in  the 
debenture  stock  of  a  railway  company,  or  such  other  company  as 
aforesaid,  and  an  investment  of  trust  funds  in  debenture  stock  may 
be  made  accordingly."  A  popular  idea  sprang  up  after  the  passing 
of  this  Act  that  in  future  debentures  and  debenture  stock  were 
legal  investments  for  trustees,  but  as  any  one  who  reads  the  clause 
quoted  will  observe,  the  statute  only  authorizes  investment  in 
debenture  stock  if  investment  in  debentures  be  authorized  by 
the  trust  deed,  and  if  debenture  stock  is  not  specially  excluded. 
If  a  trust  deed  does  not  authorize  investment  in  debentures, 
trustees  acting  under  it  are  not  entitled  to  invest  either  in  deben- 
tures or  debenture  stock. 

We  have  thus  seen  two  relaxations  in  recent  times  of  the  strict 
law  regarding  investments  to  which  trustees  formerly  were 
subject.  First  of  all,  investment  in  and  securities  on  Government 
and  Bank  of  England  stock  have  been  expressly  authorized,  unless 
testators  had  provided  to  the  contrary.  Secondly,  investments 
in  debenture  stock  have  been  legalized,  if  the  testator  had  author- 
ized investment  in  debentures,  and  had  not  excluded  deben- 
ture stock.  Thankful  as  trustees  and  trust  beneficiaries  should  be 
for  these  concessions,  they  have  not  yet  received  all  that  they  may 
birly  ask  Parliament  to  supply. 

Perhaps  a  practical  instance  of  the  heurdship  of  unremunerative 
iuvestments,  in  the  case  of  families  dependent  upon  the  annual  re- 
venae  of  a  trust  for  their  subsistence,  may  best  illustrate  the  question 
at  issue.  Let  us  suppose  that  a  merchant  dies,  leaving  £30,000.  He 
had  invested  it  prudently  in  safe  stocks,  which,  on  an  average, 
yielded  5  per  cent.,  or  £1500.  Unfortunately  he  had  taken  no 
legal  advice  in  the  preparation  of  his  will,  and  consequently  left 
one  of  those  bare  matter-of-fact,  but  sadly  defective,  writings  (as 
defective  as  if  they  had  been  written  by  a  Lord  Chancellor)  which 
so  many  mercantile  men  leave  to  regulate  their  affairs  after  death. 
His  trustees  come  into  possession,  and  discover  that  so  far  as 
investments  are  concerned,  they  have  no  latitude.  They  must 
comply  with  the  strict  law,  and  we  know  what  that  means — 
landed  and  house  property  securities.  Government  and  Bank  of 
England  stocks.  They  have  no  option,  and  are  forced  to  sell  the 
deceased's  £30,000  worth  of  carefully-selected  stocks.  Whilst 
awaiting  an  investment  for  the  proceeds  of  sale,  the  money,  placed 
in  bank  on  deposit-receipt,  will  probably  return  2  or  3  per  cent  of 
interest,  reducing  the  income  of  the  trust  estate  to  £750,  or  exactly 
one  half  what  it  was  when  the  trustee  was  alive.  Let  us  suppose, 
however,  that  the  trustees  are  fortunate  enough  to  find  an  eligible 
security  for  the  trust  funds.  They  lend  them  over  land  at  3^  per 
cent,  and  the  income  of  the  merchant's  widow  and  family  instantly 
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fialls  from  the  £1500  a  year,  to  which  they  were  once  accustomed, 
to  £1050.  Thus,  the  effect  of  reducing  trustees  to  obey  the  strict 
letter  of  the  law  as  regards  investments,  has  simply  been  in  this 
case  to  deprive  a  truster's  family  of  £450  a  year.  His  stocks 
which,  so  far  as  investments  can  be  considered  safe,  were  perfectly 
so,  had  to  be  sold  in  obedience  to  an  antiquated  law  which  probably 
first  came  into  existence  when  stocks  were  almost  unknown,  and  were 
rarely  if  ever  dealt  in.  Not  many  years  ago  there  was  no  Stock 
Exchange  in  Edinburgh,  no  publication  of  quotations,  and  only  one 
recognized  dealer  in  shares.  Now  in  Edinburgh,  as  in  every  import- 
ant town  in  the  world,  the  Stock  Exchange  forms  one  of  its  lestding 
institutions.  Similarly  the  wealth  of  the  country,  accumulated  by 
commerce  and  industry,  now  flows  not  as  of  old  in  the  channels  of 
'*  land  and  houses,"  but  in  those  of  the  stocks  of  the  various  great 
commercial  banking  or  financial  companies  which,  only  within  a 
comparatively  recent  period,  have  come  into  existence.  The  law 
regarding  trustees'  powers  of  investment  should  be  brought  a  little 
more  into  harmony  with  the  times  in  which  we  live,  and  the 
same  spirit  which  animated  the  Legislature  in  freeing  trustees  from 
antiquated  restrictions  by  recent  trust  statutes^  should  again  be 
displayed.  We  conclude  this  paper  with  a  suggestion  of  remedies. 
It  seems  clear  that  Parliament  alone  can  give  what  is  wanted, 
and,  as  it  has  already  twice  contributed  towards  giving  trustees 
greater  latitude  in  investments,  a  further  instalment  may  not  be 
considered  out  of  the  question.  In  1867  and  1871  Parliament 
afforded  additional  outlets  for  trust  funds  held  by  Scotch  trustees. 
The  suggestion  I  make  is  that  the  operation  of  the  statute  of  1871 
might  be  extended  Generally  speaking,  what  is  wanted  seems  to 
be  as  follows : — 

1.  A  statute  extending  the  operation  of  the  "  Debenture  Stock 
Act  1871,"  and  giving  power  to  trustees  to  invest  trust  funds  in 
the  debentures  and  debenture  stock  of  any  railway  company  in 
the  United  Kingdom,  unless  the  trust  deeds  under  which  they  act 
specially  exclude  such  investments. 

2.  The  same  statute  might  enact  that  it  should  be  lawful  for 
trustees  to  continue  the  investments  made  by  the  testator  himself, 
as  found  at  the  date  of  his  decease ;  and  the  trust  beneficiaries 
should  not  be  entitled  to  object  to  the  continuance  of  such  invest- 
ments. Trustees  would  of  course  exercise  discretion  as  to  con- 
tinuing to  hold  stocks  held  by  the  testator,  for,  as  in  the  leading 
case  otLumsden  v.  B^lchanan  (June  22,  1865,  4  Macq.  950),  they 
may  become  personally  liable. 

^  Thus,  mitU  1861,  when  the  Act  24  and  25  Vict  c.  84  was  pftssod,  tnuteefi  were 
not  entitled  to  resign  office,  a  Scotch  Jnd^  remarkinff,  in  one  case  where  tniatees 
appealed  to  the  Conrt  to  permit  them  to  resign,  that  *' naving  ffot  their  necks  into  a 
halter,  they  must  not  think  they  coold  slip  them  out  whenever  it  galled  them. "  This 
simile  aptly  illnstrated  the  position  of  trustees  before  the  legislation  of  modem  thnes 
gave  them  liberty. 


3.  Solicitors  shauld,  in  preparifig  vrills,  insert  a  clause  giving, 
trvstees  a  discretionary  power  to  continue  the  investments  of  the 
Uxtaior  as  found  at  the  latter' s  decease;  also  empowering  them  to 
inyest  the  trust  funds  in  the  stock  of  any  of  the  chartered  banks 
in  Scotland,  or  in  the  debentures  or  debenture  stock  of  any  rail- 
way company  in  the  United  Kingdom,  or  in  the  guaranteed  or 
preference  stocks  of  any  railway  company  in  Great  Britain,  in 
the  event  of  such  company  pajdng  at  the  date  of  such  investment 
a  dividend  of  at  least  3  per  cent,  per  annum  on  its  ordinary 
stock  Lord  Bedesdale  once  expressed  himself  in  favour  of 
trustees  being  allowed  to  make  an  investment  in  certain  railway 
stocks  where  the  railway  companies  paid  3  per  cent,  on  their 
ordinary  stocks. 

Whilst  Parliament  alone  seems  to  have  the  power  to  make  a 
change,  it  will  rest  very  much  with  the  legal  profession  to  say 
whether,  and  for  how  long,  the  present  state  of  the  law  r^arding 
trustees'  powers  of  investment  shall  remain  unaltered;  and  whether, 
and  for  how  long,  trust  funds  seeking  investment  are  to  be  allowed 
to  accumulate  as  at  present  without  a  reasonable  outlet  being  pro- 
vided for  them.  At  the  same  time,  the  aid  of  the  same  powerful 
railway  interest  which  carried  the  Debenture  Stock  Act  of  1871 
may  perhaps  be  successfully  invoked.  As  to  the  limited  influence 
which  Scotch  meinbers  apparently  exercise  at  present  in  the  House 
of  Commons,  it  would  in  all  probability,  if  exerted  alone  and  un- 
aided, be  powerless  to  effect  a  change.  R  E. 


(Dbttumrs. 


Mr.  Henry  Hill  Lanca^stee. — In  our  last  number  we  briefly 
recorded  the  death  of  Mr.  Henry  Hill  Lancaster,  advocate,  which 
happened  at  his  house  in  Edinburgh,  on  the  morning  of  24th 
December.  Mr.  Lancaster  was  bom  in  1829,  and  received  his 
early  education  in  Glasgow,  where  his  father  was  a  merchant  At 
the  University  there  he  was  a  contemporary  of  Lord  Shand  and  the 
late  Mr.  Alexander  Moncrieff.  He  was  distinguished  as  a  student, 
and  especially  took  a  leading  part  in  the  youthful  politics  of  the 
place.  He  then  proceeded  to  Balliol  College,  Oxford,  as  a  Snell 
exhibitioner.  He  obtained  a  first  class  and  took  his  degree  in  1853 ; 
and  in  the  following  year  he  gained  the  Arnold  historical  prize  for  an 
essay  on  the  Union  of  the  crowns  of  England  and  Scotland.  Having 
finished  his  University  career,  Mr.  Lancaster  paused  for  some  time 
before  determining  on  his  future  course  in  life.  He  remained  for 
about  two  years  at  Oxford,  engaged  in  study  and  tuition ;  and  it 
was  characteristic  of  him  that  the  vacation  reading-parties,  of  which 
lie  was  the  leader,  were  equally  well  known  for  hard  work  and  for 
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high  spirits  and  enjoyment  At  length,  having  resolved  to  go  to 
the  Scotch  Bar,  he  came  to  Edinburgh,  leaving  behind  him  at 
Oxford  a  high  reputation  for  ability,  and  after  the  usual  course  of 
legal  study,  passed  as  an  advocate  in  1858.  In  1868  he  was  ap- 
pointed an  advocate-depute  by  Lord  Advocate  Moncreiff,  an  office 
which  he  held  during  the  continuance  of  Mr.  Gladstone's  Govern- 
ment. 

By  Mr.  Lancaster's  death  an  honourable  career  of  usefulness  has 
been  prematurely  closed,  and  the  Bar  has  lost  one  of  its  ablest 
members.  To  all  appearance  the  best  harvest  of  professional  suc- 
cess and  reward  was  yet  in  store  for  him.  Although  he  had 
always  had  a  fair  share  of  business,  it  did  not  increase  so  rapidly  as 
might  have  been  expected  from  his  remarkable  powers ;  and  to  the 
last  the  extent  of  his  practice  was  far  from  being  the  measure  of 
his  professional  standing  and  consideration.  It  is  possible  that 
forensic  controversy,  to  which  young  men  usually  take  so  kindly, 
was  at  first  not  entirely  congenial  to  him.  Yet  he  had  in  a  high 
degree  many  of  the  gifts  most  valuable  to  an  advocate,  either  in  the 
chamber  or  at  the  Bar.  He  was  industries,  ready,  and  clear- 
headed, and  had  excellent  reasoning  powers.  His  case  for  the 
defenders  in  Jex-Blake  v.  The  University  of  Edinburgh,  has  been 
greatly  admired  by  competent  judges,  and  might  alone  have  made 
a  man's  fortune  in  the  old  days  of  written  pleadings.  His  experi- 
ence also  and  legal  knowledge  were  daily  increasing,  and  there 
were  signs  that  in  senior  practice,  which  he  had  just  entered 
upon,  he  might  perhaps  have  attained  a  more  rapid  and  complete 
success  than  he  ever  achieved  as  a  junior. 

Meanwhile  he  had  had  leisure  to  cultivate  his  strong  literary- 
tastes,  to  make  himself  an  admirable  writer,  and  as  a  student  of 
poUtical  history  to  accumulate  knowledge,  which  might  have  been 
turned  to  account  on  the  tardy  entrance  to  public  life  which  a 
practising  lawyer  in  Scotland  can  look  forward  to.  During  his 
first  years  in  the  Parliament  House  he  wrote  a  good  deal  both  for 
the  Edinburgh  and  the  London  press.  He  also  contributed  from 
time  to  time  a  pretty  numerous  series  of  articles,  chiefly  on  histori- 
cal subjects,  to  the  North  British  and  Edinburgh  Reviews.  We  are 
glad  to  learn  that  a  selection  of  these  is  to  be  republished.  His 
last  article,  on  the  Dalrymples  of  Stair,  appeared  after  his  d^th  in 
the  January  number  of  the  Ediriburgh  JReview.  Dealing  with  a 
period  of  Scotch  history  with  which  the  author  was  very  famiUar,  it 
bears  evidence,  like  all  his  productions,  of  ripe  knowledge  and  honest 
work,  and  it  is  a  good  specimen  of  his  vivid  and  unaflfected  style. 
He  indeed  possessed  qualities  besides  his  literary  skill,  which 
might  have  fitted  him  for  writing  history  on  a  more  connected  plau« 
His  thoroughly  instructed  and  unprejudiced  mind,  his  candour, 
good  taste  and  sober  judgment,  and  his  great  energy,  apparently 
qualified  him  for  such  work  better  than  many  writers  who  now 
occupy  the  field  with  approbation.    He  has  been  heard  to  talk  half 
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seriously  many  years  ago  of  seeking  some  quiet  country  appoint- 
ment, where  he  would  have  had  leisure  to  devote  himself  to  writing 
a  history,  and  since  he  did  not  live  to  win  the  prizes  of  pro- 
fessional ambition,  it  seems  a  pity,  if  it  were  permitted  to  repine, 
that  the  prime  of  his  life  was  not  given  to  the  completion  of  some 
task  in  his  favourite  study. 

He  had  however  the  fairest  prospects  in  the  line  of  life  which 
he  had  chosen.  The  professional  advancement  of  other  members  of 
his  political  party  might  be  more  assured ;  but  his  generous  com- 
petitors will  acknowledge  that  there  was  no  oflBce  to  which  Mr. 
Lancaster  might  not  have  aspired,  and  no  man  was  designated  as 
more  likely  to  distinguish  himself  in  political  life.  He  took  a  deep 
interest  in  public  questions,  especially  those  concerning  higher 
education,  which  it  was  his  special  ambition  to  promote,  if  ever  he 
attained  to  a  position  of  influence.  As  a  young  man  he  was 
secretary  to  the  Aberdeen  University  Conmiission.  He  sat  on  the 
recent  Endowed  Schools  Commission,  and  we  understand  that  his 
advice  and  co-operation  were  much  relied  on  by  the  Glasgow 
University  Council.  With  such  tastes  and  interests,  if  he  had 
entered  Parliament,  as  he  would  soon  have  sought  to  do,  he  would 
not  have  wanted  immediate  opportunity  for  usefulness  and  dis- 
tinction. 

One  of  the  most  remarkable  things  about  Mr.  Lancaster  was  the 
great  impression  of  power  which  he  always  made  upon  those  who 
surrounded  him,  or  even  made  his  casual  acquaintance.  The  first 
question  of  old  Oxford  men  in  London  and  elsewhere  to  friends 
from  Scotland  always  was,  "How  is  Lancaster  getting  on  ?"  They 
were  sure  he  must  be  making  his  mark.  Though  he  was  free  from 
any  affectation  of  singularity,  it  was  impossible  to  take  him  for  a 
commonplace  man,  or  to  rank  him  under  any  conventional  type. 
In  the  legal  world,  from  the  highest  to  the  lowest,  there  was  but 
one  opinion  as  to  his  great  talents,  and  some  of  the  leading  public 
men  in  the  country  with  whom  he  has  come  into  contact  took  much 
interest  in  his  career,  and  augured  well  of  his  future  eminence.  In 
the  Parliament  House  he  was  a  conspicuous  figure.  His  massive 
head,  so  expressive  of  cultivated  strength, will  long  be  remembered, 
and  the  genial  humour  and  spirit  which  delighted  the  circle  round 
the  fire  have  left  a  mournful  blank.  Like  most  superior  men,  he  had 
no  vanity  or  petty  self-conceit.  His  nature  was  frank  and  kindly, 
and  he  was  best  Hked  by  those  who  knew  him  best 

Mr.  Lancaster  was  a  Liberal  in  politics,  a  Whig  of  the  school  of 
Macaulay,  whose  genius  he  admired,  and  whose  disciple  he  might 
probably  have  aclmowledged  himself  to  be. 

In  1862  he  married  a  daughter  of  Mr.  Graham  of  Skelmorlie, 
who  survives  him  with  three  daughters. 

Mil  Thomas  Mure  Mube,  advocate,  died  on  the  28rd  January, 
from  the  effects  of  the  injuries  he  received  in  a  railway  accident 
near  Huntingdon,  two  days  before. 
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Mr.  Mure  was  the  eldest  son  of  the  late  Mr.  Patrick  Mure 
Macredrie  of  Perceton,  in  Ayrshire,  also  a  member  of  the  Scottish 
Bar.  He  was  bom  in  the  year  1839.  He  passed  as  advocate  in 
1864.  It  would  be  idle  to  say  that  Mr.  Mure  took  any  distmct 
place  or  made  any  mark  in  his  profession.  It  was  his  personal 
character  and  disposition  which  made  Mr.  Mure  admired  in  life 
and  lamented  in  death.  Whatever  power  he  had  of  any  kind,— 
ability,  wealth,  position,  influence,  it  was  his  eager  endeavour  to 
use  for  the  noblest  and  the  most  unselfish  purposes.  There  are 
many  people,  high  and  low,  rich  and  poor,  who  will  remember 
with  an  interest  of  affection  the  upright  conduct,  the  earnest  con- 
science, the  sincere  and  unobtrusive  piety,  the  unruffled  temper, 
the  benevolent  and  gentle  spirit  of  one  who  has  left  this  world, 
''  wearing  the  white  flower  of  a  blameless  life." 


^he  SortttBh  ^ta)  MecqisudM  mib  Sharif  (Eontt  VitfoxUx. 
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Shezilb  Adah  and  Babclat. 
FKT.  SCOTT. — lOth  and  22nd  Deemnher  1876. 

Cettio  Bonorum, — The  £Bkct8  of  the  case  are  embodied  in  the  notes  of  the 
Sheriff-Sabstitiite  :— 

<*  Perth,  lOth  December  1875. — Having  heard  parties'  procniatorB^  and  made 
avizandnm  with  the  proceedings,  pio<^  and  debate,  m  respect  that  there 
is  no  positive  evidence  that  the  petr.  (insolvent)  is  in  poesession  of  fands  or 
effects,  or  refuses  to  disclose  information  for  their  discovery  and  recoYcry: 
Finds  him  entitled  to  the  benefit  of  cessio,  but  in  respect  of  tne  gross  reckless^ 
ness  throughout  in  the  management  of  his  business,  and  esp^ially  of  the 
fraudulent  dealing  whereby  he  led  some  of  his  creditors  to  give  him  credit, 
supersedes  extract  until  six  months  from  the  date  of  his  incarceration,  contiiiues 
the  case  for  the  petr.  taking  the  statutoiy  oath,  and  for  the  appointment  ot 
a  trustee,  and  decerns.  Hugh  Babciat. 

''  Note. — The  first  objection  which  occurs  is  the  gross  recklessness  of  the 
\)ett.  in  the  conduct  of  ms  business.  At  the  end  of  five  years  his  liabilitieB 
amount  to  upwards  of  £2000,  and  for  assets  he  returns  niL  This  certainly  leads, 
in  the  absence  of  positive  losses,  to  the  supposition  that  the  insolvent  is  in  posses- 
sion of  funds,  or  has  fraudulently  disposed  of  them.  If  this  were  the  case  cessio 
must  liave  been  refused  indefinitely  imtil  his  creditors'  monies  be  disgoii^d,  or 
information  given  where  thev  are,  that  if  possible  means  may  still  be  aaopted 
for  their  recovery.  This  is  the  only  proper  object  of  civil  imprisonment  rather 
than  punishment.  The  S.-S.  does  not  find  sufficient  grounds  for  believing 
that  the  petr.  has  fonds  or  is  concealing  them. 

"  But  the  ])etr,  comes  into  Court  under  venr  unfavourable  circuniBtances, 
seeking  the  lametUable  remedy  of  the  Romans,  m  his  own  language,  necessarily 
adopt^  from  the  statute,  he  sets  forth  '  that  his  inabili^  to  pay^  his  debts  has 
not  been  occasioned  bv  frnud,  but  has  arisen  solel;^  from  misfortunes  and 
losses,  to  be  particularly  specified  in  the  state  of  afiaurs  subscribed  by  himself) 
and  to  be  produced  in  the  hands  of  the  Clerk  of  Court.'    Certiunly  no  sacb 
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statement  of  miflfortuneB  and  losees  has  been  prodnced,  and  there  is  the  reverse 
of  evidence  of  the  non-existence  of  fraud. 

^  The  S.-S.  is  not  greatly  imnressed  with  the  fiict  (as  a  ground  of  objec- 
tion) of  the  petr.  canying  on  Dudness  obviously  witnout  profit,  but  with 
a  positive  and  increasing  loss.  He  greatly  fears  that  such  cases  are  not 
rare,  and  that  the  standard  of  mercantile  morality  is  in  these  days  much 
lowered.  Trade  in  too  many  instances  has  become  more  a  system  of  gambling. 
The  trader,  as  in  the  present  case,  too  often  starts  without  any  capital,  and 
expects  to  reap  fruits  without  seed.  Though  knowing  that  the  business  has 
never  heen  productive,  and  that  every  day  is  incurring  loss,  so  that  he  is  vainly 
spending  the  money  of  others  in  seelung  to  obtain  what  he  never  had  nor  coul^ 
Ttasonably  expect  to  have,  he  trusts  to  the  chance  of  the  dice  turning  up  a 
lucky  number,  or  that  the  chapter  of  accidents  might  stumble  on  a  brighter 
page  than  the  many  dark  sections  which  have  preceded  it.  But  on  the  other 
hand  it  is  not  to  be  forgotten  that  there  is  blame  on  the  other  side,  by  the 
indisCTcet  giving  of  credit  without  inquiry,  and  where  a  very  trifling  amount 
of  such  might  have  satisfied  creditors,  that  they  were  thus  encouraging  false 
credit,  and  recklessly  spending  their  money  on  mere  hazard. 

^But  the  S.-S.  cannot  conceal  the  serious  objection  to  the  records  kept 
bj  the  petr.  of  his  business  transactions.  He  is  not,  as  many  are,  incapable 
oi  book-keeping.  His  books  are  kept  from  day  to  day,  and  the  smallest 
balance  in  the  till  in  the  evening  is  recorded.  But  there  is  no  accoimt 
of  the  large  dealings  which  formed  the  ground- work  of  the  whole  concern. 
Sums  are  <uawn  from  the  bank,  but,  strange  to  say,  with  one  suspicious  entry, 
these  find  no  place  in  his  books  ;  and  still  more  suspicious,  several  sums  are  in 
the  books  entered  as  having  been  paid  into  the  banx,  but  the  bank  books  show 
no  such  payments. 

"  There  caii  be  no  doubt  that  the  petr.  obtained  the  delivery  of  cattle  on 
giving  drafts  on  his  bank  account,  which  at  that  time  he  knew  was  over- 
drawn; not  only  so,  but  in  the  knowledge  that  previous  drafts  had  been 
n:faaed«  It  is  not  sufficient  to  argue  that  the  criminal  authorities  having  de- 
clined to  prosecute,  hence  there  is  no  fraud.  The  creditors  thus  defrauded  are 
not  to  he  compromised  by  any  such  action  on  the  part  of  the  law-officers  of  the 
Crown.  To  them  it  may  have  appeared  that  the  case  was  not  sufficiently 
etrong  to  place  before  a  jury,  but  the  facts  still  remained  fit  subject  of  inquiry 
when  the  petr.  came  into  Court  with  the  statement  that  his  losses  solely  arose 
from  misfortunes  and  without  fraud. 

^  The  S.-S.  finding  no  sufficient  ground  for  indefinitely  refusing  cessio,  because 
of  ponession  of  funds,  deems  it  best  to  adopt  the  alternative  allowed  by  the 
itatate,  of  superseding  extract  for  a  definite  time.  To  refuse  in  hoe  statu  the 
ceado  would  occasion  both  to  the  petr.  and  his  creditors  at  some  future  time 
much  expense  and  trouble.  By  the  mode  adopted,  the  petr.  and  his  friends 
have  the  opportunity  of  offering  some  composition,  so  as  to  secure  not  only  free- 
dom from  prison,  but  discharge  from  his  debts,  so  that  he  might  with  greater 
pnidence,  and  perhaps  with  greater  success,  resume  his  business.  By  the 
appointment  of  a  trustee,  some  stray  planks  frt)m  the  shipwreck  may  be  gathered, 
though  from  appearances  scarcely  sufficient  to  pay  salvage.  H.  B." 

The  Sheriff  (Adam)  on  appeal  affirmed  the  judgment,  annexing  the  following 
note: — 

"  According  to  the  petr.'s  own  account  of  his  affairs,  he  never  had  any  capital, 
and  never  made  any  profit  during  the  years  that  he  was  carrying  on  busmess 
in  Perth ;  yet  durins  this  time  he  was  carrying  on  a  reckless  and  unprincipled 
coarse  of  trading,  and  incurring  large  debts  which  he  had  no  means  of  paying. 
Moreover,  the  sneriff  thinks  that  the  petr.  fraudulently  obtained  goods  from 
certain  of  hiscreditors,  by  granting  cheques  in  their  favour  on  the  Union  Bank, 
where  he  had  no  funds,  and  in  the  knowledge  that  they  would  be  dishonoured. 
The  petr.  alleges  that  he  was  not  aware  that  these  cheques  would  be  dishon- 
oono.    But  whatever  may  be  said  as  to  the  cheque  in  favour  of  Young,  which 
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was  diflhonoured,  a  day  or  two  after  he  had  received  notice  that  this  cheque 
had  been  dishonoured,  he  drew  three  other  cheques  in  fjAvour  of  Storrar,  Eadie, 
and  Christie  respectively,  for  £80,  £bl,  and  £20,  15b.,  which  he  must  certainly 
have  known  would  also  be  dishonoured,  as  they  were.  J.  A." 


SHERIFF  COURT  OF  LINLITHGOW. 

Sheriff  Monro. 

ALLAN  v.  ANGUS. — 2X)ih  Jimuary  1876. 

Municipal  EUctions — Ballot  Act—  Right  of  Tovm-Clerk  to  payment  for  services 
at  Elections — Personal  Liability  of  Returning  Officer. — The  pursuer,  the  town- 
clerk  of  Bathgate,  sued  the  defender,  the  chief  magistrate  of  Bathgate  (a  place 
created  a  burgh  imder  the  Police  and  Improvement  Acts),  for  a  sum  alleged 
to  be  incurred  by  the  de£r.  on  account  of  the  pursuer's  services  at  a  contested 
election  of  commissioners. 

The  S.-S.  decided  in  fiivour  of  the  town-clerk,  and  the  Sheriff-Principal,  on 
the  case  being  appealed,  has  adhered  to  the  judgment  of  his  Substitute,  pro- 
nouncing the  following  interlocutor,  which  sufficiently  explains  the  facts  ofthe 
case : — 

"  Edinburgh,  20th  January  1876. — The  Sheriff  having  heard  parties'  procu- 
rators orally,  and  made  avizandum  and  considered  the  cause,  adheres  to  the 
S.-S.'s  interlocutor  of  10th  December  last,  and  dismisses  the  defr.'s  appeal  and 
decerns.  Geo.  Munro.'* 

To  this  interlocutor  the  Sheriff  has  added  a  note,  of  which  the  following  ia 
the  only  important  portion  ; — 

"  It  is  not  disputed  that  the  defr.  was  the  returning  officer  at  the  election  of 
commissioners  for  Bathcate  on  the  occasion,  in  August  1875,  here  in  question, 
and  that  he  employed  tne  pursuer  to  do  various  things  necessary  for  the  elec* 
tion.  One  of  the  pleas  in  defence  is  that  the  pursuer,  as  town-clerk  of  Bath- 
gate, was  bound  to  do  all  those  things  as  covered  by  his  salary ;  but  no  proof 
was  offered  that  the  terms  of  his  appointment  included  such  duties,  and  these 
duties  appear  to  be  laid  by  statute  on  the  returning  officer,  but  with  relief  to 
him  from  funds  of  the  municipality. 

"  By  the  Ballot  Act,  sec.  20,  sub-sec  3,  *  the  returning  officer  is  to  provide 
in  municipal  elections  everjrthing  which  in  Parliamentary  elections  is  required 
to  be  provided  by  the  returning  officer  for  the  purpose  of  a  poll*;  and  by 
sub-sec.  4,  '  all  expenses  shall  be  defrayed  in  manner  providea  by  law  with 
respect  to  the'expenses  of  a  municipal  election.'  We  are  thus  directed  to  find 
what  things  are,  under  the  BaUot  Act,  to  be  provided  by  the  returning  officer 
in  Parliam,entary  elections.  Now  by  sec  8  *  the  returning  officer  in  Padiamen- 
tary  elections  is  to  provide  such  nomination  papers,  polling  stations,  ballot 
boxes,  baUot  papers,  stamping  instruments,  copies  of  register  of  voters,  and 
other  things,  appoint  and  oai^  such  officers,  and  do  such  other  acts  and  things 
as  may  be  necessary  for  eirectually  conducting  an  election  in  manner  provid^ 
by  this  Act.'  What  he  provides  he  must  pay  for  ;  and  if  he  takes  professional 
assistance  the  same  principle  applies.  Q.  M." 
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IMPENDING  LEGISLATION :  IS  MAEMAGE  TO  BE  MADE 

A  PUBLIC  CONTRACT  ? 

Me.  Frasbk's  paper  in  the  January  number  of  this  Journal  on  the 
question  "  Is  marriage  a  contract  ? "  would  have  been  a  very  start- 
ling one  if  the  seemingly  negative  answer  with  which  it  begins 
had  been  carried  out.  But  we  are  reassured  as  to  his  meaning 
even  before  we  come  to  the  quotation  of  authorities.  "  Marriage  is 
a  contract,  certainly,  in  so  far  as  it  requires  the  consent  of  two 
persons,  but  it  is  very  much  more  than  this.  It  is  an  institution 
or  status."  And  he  quotes  the  correct  idea  of  marriage  as  never 
better  stated  than  in  the  language  of  a  Scotch  judge,  who  says, 
"Marriage  is  entirely  a  personal  consensual  contract,  .  .  .  but 
it  is  a  contract  sui  generis.**  Perhaps  the  tersest  and  truest  descrip- 
tion of  the  class  to  which  marriage  belongs  is  to  say  that  it  is  a 
universal  or  public  contract.  Stair,  in  a  book  later  than  the  Insti^ 
iiUms,  but  much  less  known,^  takes  occasion  to  compare  on  this 
very  point  the  ordinances  of  marriage  and  government,  an  illus- 
tration specially  interesting  from  one  who  was  the  contemporary 
of  Locke,  and  one  of  the  authors  of  the  Eevolution  settlement. 
"Though  there  be  mutual  pactions  in  marriage  and  government, 
yet  the  essentials  of  both  are  by  divine  institution,  which  cannot 
lawfully  be  altered.  Persons  may  choose  whether  they  will  marry 
or  not,  but  the  degrees  within  which  they  may  marry  are  insti- 
tuted." «  The  power  of  the  husband,  and  the  endurance  and  disso- 
lution of  the  marriage,  are  instituted  by  God,  and  unalterable  by 
1)^^;  but  in  other  things  their  pactions  are  effectual,  as  in  other 
cases.  So  also  in  civil  government,  the  form  of  government,  the 
persons  governing,  the  extensions  of  their  power  (more  than  what 
^  requisite  for  order  and  the  determination  of  controversies),  are 

^  VindieaHan  of  the  Divine  Perfections,     London:   1705.    Chapter  upon  the 
"  Dominkm  "  of  God. 
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by  the  express  and  tacit  sanction  of  the  parties."  But  government 
itself  is  a  divine  institution.  He  goes  on  to  refer  to  a  third  ordi- 
nance, of  the  Church,  also  founded  on  divine  institution  plus 
individual  consent.  And  if  I  remember  right,  it  was  with  special 
reference  to  this  that  Gisbert  Voetius^  (not  Paul,  nor  John,  but 
probably  of  the  same  family)  states  some  distinctions  which  may 
tend  to  solve  the  question  proposed  by  the  learned  author  of 
Our  Personal  and  Domestic  Relations.  All  such  government  is,  he 
holds,  based  on  three 

FUNDAMENTA. 

1.  Bemotum  et  commune  (fundamentum)  =  J^nstitutio  Divina, 

2.  Propinquum  =  Applicaiio  hujus  diviv/B  instUtUionis  dd  hcec 
individua,  • 

3.  Proprium  et  proximum  =  Co7isenstis  mutuus. 

In  applying  this  gradation  to  the  special  case  of  marriage,  the 
second  or  intermediate  fundamentum  might  very  well  be  repre- 
sented by  the  municipal  marriage  law  of  a  particular  country. 
That  law,  on  the  one  hand,  builds  on  the  world-wide  institution, 
and  on  the  other,  prescribes  the  means  through  which  that  institu- 
tion shall  be  carried  out  by  individuals  consenting  within  its 
territory. 

But  Mr.  Eraser's  demonstration  of  the  fact  that  marriage  is  never 
a  mere  private  contract,  recalls  the  imminence  of  a  great  legal 
question.  Lord  Derby,  in  one  of  his  addresses  this  winter  in 
Edinburgh,  reminded  us  that  legislation  on  the  marriage  law  of  the 
three  kingdoms  is  impending.  The  Bill  might  not,  he  said,  be 
brought  in  immediately :  but  the  Eeport  of  the  Eoyal  Commission 
of  1868  lies  before  Parliament,  and  must  soon  be  attended  to. 
Now,  that  Eeport  was  a  very  influential  one.  It  bears  the  signa- 
ture, among  others,  of  the  present  Lord  Chancellor,  of  his  pre- 
decessors Lord  Chelmsford,  Lord  Hatherley,  and  Lord  Selborne,  all 
still  in  the  House  of  Lords,  of  the  Lord  Justice-General  Inglis,  and 
of  the  then  Solicitor-General  Young.*  And  the  unanimity  of  so 
powerful  a  body  of  Commissioners  is  only  broken  by  a  scruple  from 
the  side  of  Scotland  (for  the  suggestion  as  to  a  detail  by  Dr. 
Travers  Twiss,  and  the  protest  against  all  divorce — a  subject  not 
before  the  Commission — by  two  Boman  Catholic  members,  are  of 
no  practical  significance).  TSo  doubt,  this  dissent  is  by  the  head  of 
the  Court  of  Session,  and  it  deals  with  the  principle  of  the  Scotch 
law  of  marriage,  and  not  with  its  details.  Yet,  even  were  the 
dissidence  thus  indicated  an.  irreconcileable  one,  we  could  scarcely 
hope  that  it  would  frustrate  all  legislation  following  upon  the 
unanimous  recommendation  of  so  many  lawyers,  English,  Scotch, 

^  In  his  PolUica  Eedesicutica,  voL  i.  p.  15.    Published  at  Amsterdam,  1663-1676. 

*  The  other  members  of  Commission  who  sign  are  Lord  Lyveden,  Mr.  Walpole, 
Mr.  Monsell,  Lord  O'Hagan,  Lord  Penzance,  Dr.  Travers  Twiss,  and  Mr.  Murray 
Danlop. 
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and  Irish.  Bat  I  hope  to  show  that  the  difference^  even  as  stated, 
is  not  so  irreconcileable  as  at  first  sight  appears,  and  that  the 
essttUiai  change  proposed,  whether  it  be  right  or  wrong,  is  most 
congruous  with  our  view  of  marriage  as  a  public  and  social  insti- 
tution. 

The  Soyal  Commission  issued  in  1865,  after  receiving  answers 
to  a  circular  sent  by  Lord  Chelmsford,  as  chairman,  and  examining 
witnesses  at  great  length  on  existing  laws  and  proposals  of  change  ' 
in  the  United  Kingdom,  came  to  this  conclusion : — 

"We  recommend  that  the  interchange  or  declaration  of  matri- 
monial consent  necessary  to  constitute  a  legal  marriage,  should  for 
the  future  take  place,  in  all  parts  of  the  United  Eongdom,  in  the 
presence  of  a  duly  authomzed  of&cial  celebrant  or  witness ;  and 
that  no  other  mode  of  constituting  marriage  should  be  recognized 
bj  law/' 

It  is  afterwards  explained  that  what  is  meant  is,  that  every 
marriage  must  be  (as  at  present  the  rule  in  England  and  Ireland) 
in  the  presence  of  two  witnesses.  But  one  of  the  two  must  be 
either  the  civil  registrar,  or  a  minister  of  some  religion  in  the 
active  exercise  of  official  duties  (who,  for  this  purpose,  must  be 
certified  to,  and  registered  by  the  Eegistrar-General).  No  time  or 
place  of  solenmization  is  necessary ;  no  form  of  words  is  prescribed ; 
the  state  is  in  no  case  "to  take  notice  of  or  enforce  compliance 
with  "  the  marriage  ceremonies,  usages,  or  laws  of  any  church,  nor, 
on  the  other  hand,  is  it  to  require  any  deviation  on  the  part  of  the 
religious  celebrant,  where  the  parties  elect  to  go  to  him,  from  such 
laws  or  usages.  The  one  official  witness  is  the  only  addition  to 
our  Scotch  idea  of  marriage  by  expression  of  mutual  consent.  But 
then,  there  follow  the  "requirements  preliminary  to  marriage," 
l>eing  chiefly  a  notice  and  declaration  to  be  made  to  the  civil  or 
ecclesiastical  officer  in  each  "psxiBh  fifteen  days  before  he  is  called 
on  to  marry.  (Banns,  it  is  on  all  hands  agreed,  are  no  longer  to  be 
recognized  by  the  civil  law.)  But  the  declaration  is  to  be  a  very 
foil  one ;  it  is  recommended  that  it  be  supported  by  the  testimony 
of  some  credible  person ;  and  if  a  caveat  is  lodged  on  grounds 
which  would  infer  the  illegality  of  the  marriage,  the  official  cele- 
brant or  witness  must  decline  to  go  on.  There  certainly  seems  much 
truth  in  the  opinion  incidentally  expressed  by  the  Lord  Justice- 
General  that  "  the  proposed  requirements  preliminary  to  marriage 
are  unnecessarily  burdensome,  both  as  regards  the  forms  and  the 
time  which  would  be  required  for  their  due  observance."  No 
doubt,  it  is  carefully  provided  that  all  these  preliminaries  are 
directoiy,  and  none  of  them  essential  to  the  validity  of  marriage. 
'*  No  marriage,  actually  solemnized  in  the  presence  of  an  authorized 
minister  of  religion,  or  civil  officer,  should  be  annulled  or  declared 
void  on  the  ground  that  any  of  such  requirements  have  not  been 
duly  observed."  Still,  as  these  rules  are  to  be  enforced  by  penalties 
on  the  official  witness  (before  whom  alone  marriage  is  to  be  valid), 
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as  well  as  on  the  parties,  they  will  be  practically  prohibitory,  and 
it  comes  to  be  of  the  greatest  consequence  that  they  should  be  very 
simple  and  easy,  and  also  very  inexpensive.  They  may,  no  doubt, 
be  made  more  so.  Let  us  therefore  suppose  that  this  has  been 
successfully  done ;  ^nd  so  pass  from  a  mere  question  of  detail  to  tlie 
important  one — ^Are  we  in  Scotland  to  take  exception  to  the  whole 
principle  of  the  Eeport.  which  requires  official  publicity  as  hence- 
'  forth  essential  to  the  constitution  of  marriage  ? 

I  cannot  help  thinking  that  the  sentence  in  which  the  Lord 
Justice-General  intimates  his  dissent,  puts  that  principle  in  rather 
an  exaggerated  form.  "  I  dissent  from  so  much  of  the  Eeport  as 
involves  a  proposal  to  abrogate  the  essential  principle  of  the  Mar- 
riage Law  of  Scotland — that  present  consent  to  be  husband  and 
wife,  deliberately  interchanged  between  a  man  and  a  woman  labour- 
ing under  no  incapacity  to  contract,  makes  marriage  between  them, 
without  the  necessity  either  of  a  religious  ceremony  or  of  a  com- 
pliance with  any  statutory  forms  and  solemnities."  But  is  it  so 
that  forms,  ceremonies,  or  solemnities,  are  henceforth  to  be  esseii- 
tial  ?  Compare  this  statement  of  our  law  with  the  words  of  the 
Commissioners'  Report  (p.  37) :  "  Marriage  ougU  to  be  held  well 
constituted  by  wonls  of  mutual  consent  to  be  husband  and  wife 
(or  of  mutuid*  declaration  that  they  are  husband  and  wife)  solemnly 
intorchanginl  between  the  parties,  in  the  presence  of  any  autho- 
riuiHl  colebmnt  or  official  witness."  The  necessity  not  only  of  a 
rt^li)>ious  ceremony,  but  of  any  statutory  forms  or  solemnities,  is 
iioro  and  everywhere  disclaimed — unless  we  hold  as  a  solemnity,  the 
mere  publicity  and  the  presence  of  an  official  witness.  So  much  is 
Uiis  the  case,  that  it  might  be  argued  that  an  Act  conceived  in  the 
terms  of  this  Report,  which  should  define  the  "  interchange  or  de- 
claration of  matrimonial  eonstwL  necessary  to  constitute  a  l^al  mar- 
riage,'* would  be  a  strong  testimony  to  the  general  Scotch  principle, 
which  makes  the  whole  validity  turn  on  the  consent,  and  not  ou 
the  celebration.  But  no  doubt  the  truth  rather  is  that  legislation 
in  the  general  terms  proposed  would  be,  as  the  Lord  Justice- 
General  points  out,  a  real,  though  practically  a  slight  change,  on 
our  existing  law.  Instead  of  saying  consensus  fadt  matrimontum, 
we  should  then  have  to  say  that  public  consent  makes  a  marriage. 
Let  it  be  conceded  that  it  is  a  change.  Is  it  a  legitimate  change 
on  the  general  principles  of  the  law  of  marriage  ?  And  if  legiti- 
mate, is  it  expedient  ? 

That  it  is  legitimate  for  the  law  of  a  particular  country  to  specify 
what  evidence  of  consent  it  requires  to  prove  marriage,  is  admitted 
by  all.  That,  if  so,  it  is  expedient  for  it  to  state  this  beforehand — 
to  prescribe,  not  the  minute  forms,  but  the  general  conditions  of 
what  it  will  hold  to  be  consent  to  a  transaction  of  such  public  im- 
portance, is  equally  clear.  Indeed,  many  lawyers  have  gone  further, 
and  have  put  it  in  the  form  that  it  is  entitled  to  de&ie  the  kimi 
^nsent  which  alone  it  will  admit  to  be  consent  matrimonial 
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As  the  object  of  this  paper  is  practical,  not  speculative,  let  it  suffice 
to  quote  again  on  this  point  the  statement  of  Mr;  Eraser : — "  The 
doctrine  [consensus  facU  matrimoniitm]  merely  amounts  to  this, 
that  consent  being  given  to  marriage  as  the  law  directs,  that  is 
Eofficient.  The  matrimonial  consent  passing  between  the  parties, 
makes  a  marriage  in  Scotland  and  England  and  everjrwhere  else, 
whatever  the  forms  and  ceremonies  necessary  to  constitute  a  mar- 
riage may  be,  because  it  must  be  understood  that  the  matrimonial 
consent  is  consent  to  marriage,  expressed  in  the  form  and  manner 
that  the  law  requires.  The  contract  is  constituted  by  consent 
alone,  but  it  must  be  the  consent  to  marriage ;  and  the  law  deter* 
mines  what  shall  import  such  consent,  and  what  shall  be  sufficient 
evidence  of  it,  or  rather  what  shall  be  a  sufficient  expression  of 
consent  to  bind  the  parties.  *  Neque  obstat,'  says  Boehmer,  *  quod 
consensus  dicatur  facere  matrimonium;  et  quod  idem  in  jure 
canonico  approbatum  sit;  nam  uon  quemvis  consensum  facere 
matrimonium,  yel  inde  constat,  quod  alias  emptio  venditio  quoque 
matrimonium  produceret ;  sed  ille  demum  matrimonium  facit,  qui 
matrimonialis  est,  deductione  in  domum  vel  alias  legitime  decla- 
ratils.'  .  .  .  Sande,  in  like  manner,  'Quod  hie  de  consensu 
dicitur,  non  de  quolibet,  sed  legitime  consensu,  id  est,  tali,  qui  juri 
congruit,  accipiendum  est.' " 

If  this  doctrine  is  at  all  sound,  and  if  it  is  consistent  (as  it 
seems  to  be)  with  the  fundamental  principles  of  the  law  of  Scot- 
land, then  it  is  plainly  legitimate  for  that  law  now  to  demand 
pubhcity  as  a  universal  condition  of  matrimonial  consent.  It  does 
at  present  demand  it — under  penalties.  In  so  doing,  it  is  supported 
I'Y  universal  opinion  and  practice.  To  demand  it  as  necessary  to 
the  validity  of  marriage,  would  make  scarcely  any  change,  and  so 
far  as  it  made  any,  it  would,  I  believe,  be  a  wholesome  one,  on  the 
habits  of  the  people.  In  this  verv  dissent  the  Lord  Justice- 
General,  commenting  on  "  the  extreme  rarity  of  irregular  marriages 
ia  Scotland,*'  says,  *'  In  the  interests  of  society  it  appears  to  me  of 
infinitely  less  importance  to  save  the  very  few  persons  who  con- 
tract irregular  marriages  from  the  consequences  of  their  own 
conduct— -or  to  protect  any  one  who  by  his  culpable  tampering  with 
Uw  and  morality,  puts  himself  in  the  imaginary  position  of  '  not 
blowing  whether  he  is  married  or  single ' — ^than  it  is  to  ensure,  as 
matter  of  absolute  certainty,  the  validity  of  every  regular  mar- 
riage." That  the  proposed  provisions  will  imperfectly  secure  this 
last  object,  we  may  agree  with  the  learned  judge.  But  that  is  not 
our  present  point.  We  are  dealing  with  the  general  question  of 
making  official  publicity  the  test,  and  the  sole  test,  of  a  marriage, 
regular  or  otherwise.  And  if  means  can  be  found  of  doing  this 
^nsely  and  efiectually,  the  statement  that  any  resulting  incon- 
venience would  be  inJwMesimal  in  comparison  of  the  gain,  is  con- 
closive  as  to  the  right  of  the  Legislature  to  carry  out  the  change. 
Suppose  that  three  years  hence  eveiy  Scotchman  and  Scotchwoman 
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knew  that  a  clandestine  marriage  was  no  longer  a  possible  thing, 
while  official  publicity  was  made  simple  and  certain.  For  ninety- 
nine  in  a  hundred  of  the  population  there  would  be  no  practical 
change,  or  if  a  change,  it  would  be  a  gain.  And  what  about  the 
very  small  minority,  who  "  culpably  tamper  with  law  and  morahty  ?*' 
Even  if  the  change  bore  hard  upon  them,  the  gain  in  uniformity, 
decency,  and  dignity,  of  the  law  of  matrimonial  consent,  would  (in 
the  opinion  even  of  those  who  do  not  hail  the  change),  be  more 
than  compensation  to  the  law.  But  would  the  change  bear  hard 
even  upon  this  fragment  of  the  population  ?  On  the  contrary,  it 
is  precisely  they  who  would  gain  most,  and  most  unmixedly,  from 
it.  For  let  us  remember  that  the  law  would  not  be  retroactive. 
Any  supposed  advantage  which  such  people  might  derive  from 

Present  doubtful  or  clandestine  unions  would  still  remain  to  them, 
'he  domestic  strife,  the  competing  claims,  the  questionable  legiti- 
macy, the  contested  status,  the  half-cracked  half-mended  reputa- 
tions,— all  would  be  secured  to  them  under  the  operation  of  the 
present  law.  The  only  effect  of  the  change  would  be  upon  those 
who  have  it  in  contemplation  to  "  tamper  with  law  and  morality"  in 
tlie  future.  And  what  conceivable  harm  could  be  done  to  such 
people  by  certifying  them  beforehand  that  their  doing  so  cannot  in 
the  future  be  allowed,  that  a  clandestine  marriagie  is  henceforth  a 
contradiction  in  terms,  and  that  they  must  marry  honestly,  openly, 
and  unequivocally,  or  not  at  all  ?  Much  Scotch  evidence  before 
tlie  Commission  seemed  directed  to  showing  that  making  the  law 
unequivocal  in  this  respect  woidd  lead  to  immorality.  It  seems  to 
us  that  it  would  have  directly  the  opposite  effect,  and  that  the 
abolition  of  clandestine  marriages  would  sweep  like  a  sudden  puri- 
fying breeze  through  that  whole  class  of  our  countrywomen  which  at 
present  is  tempted  to  make  the  Scotch  "  law  the  minister  of  sin." 
On  general  grounds,  therefore,  we  are  entitled  to  maintain  the 
legitimacy  of  adjecting  such  a  condition  as  publicity  to  matrimonial 
consent.  Any  condition  which  makes  the  marriage  consent  deU- 
berate  and  solemn,  and  which  is  at  the  same  time  simple  and 
unburdensome  to  all  who  are  dealing  honestly  with  so  important 
a  contract,  is  within  the  right  of  the  State  to  enact. 

But  there  is  far  more  to  say  as  to  the  particular  condition  of 
publicUy,  It  may  very  well  be  argued  that  according  to  the 
original  marriage  law  of  Europe,  publicity  is  of  the  essence  of 
all  marriage  consent  which  can  be  recognized.  The  contract  is  in 
no  sense  a  private  one,  and  the  status  is  in  its  nature  public.  A 
private  marriage  (if  we  refer  in  the  word  marriage  to  the  status 
attained)  is  a  contradiction  in  terms.  And  this  at  once  raises  the 
question.  Can  there  be  a  secret  consent  to  entering  upon  the  public 
status  ?  There  may  very  well  be  a  secret  consent  or  engagement  to 
do  80  in  future,  but  can  there  be  a  secret  consent  de  preserUt  to  a 
present  changfe  of  public  status  ?  Or,  at  all  events,  ought  such  a  con- 
it  to  be  recognized  ?    There  is  a  great  deal  in  the  older  civilians 
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to  countenance  the  doctrine  of  Boehmer,  that  the  marriage  consent 
must  be  a  consent  declared  by  some  external  act.  He  instances  the 
itdudio  in  domum  marUi  as  a  possible  or  proper  test  of  this  pub- 
licity. Now,  in  reading  the  lawyers,  deductio  often  suggests  itself 
to  us  rather  as  the  equivalent  to  delivery — ^the  contract,  whether  of 
sale  or  marriage,  being  already  entered  into,  and  the  transference 
being  completed  by  the  act  of  taking  possession — an  act  which 
should  thenceforth  regulate  the  rights  of  parties  in  competition. 
But  this  is  not  the  view  which  has  been  taken  by  the  law.  The 
contract  of  marriage  has  been  held  to  be  public  and  conclusive  in 
a  sense  in  which  sale  is  not — (so  as,  for  example,  to  exclude  sub- 
sequent questions  of  competition  founded  either  on  deductio  or 
eaMvJbitus).  And  plainly  it  has  been  so  held,  partly,  on  the  ground 
that  the  contract  is  in  itself  a  public  act  in  a  sense  in  which  other 
contracts  are  not — that  mere  matrimonial  consent  legitime  declaraius, 
effects  of  itself  the  results  which  in  other  cases  require  something 
more  than  a  contract  completed  or  even  declared.  But  all  this 
points  in  the  strongest  way  to  demanding  publicity  as  a  condition 
of  the  very  consent  to  marriage.  If  it  is  within  the  right  of  the 
law  to  demand  that  the  legitima  declaratio  shall  include  even  the 
homebringing  of  the  bride,  it  is  far  more  so  to  provide  that  the 
expression  of  consent  shall  take  place  publicly,  as  before  a  magis- 
trate or  other  party  recognized  for  the  purpose  by  the  law. 

One  thing  seems  very  clear.  Whatever  may  be  said  as  to  private 
marriages,  clandestine  marriages  shoidd  never  have  been  allowed  to 
be  valid.  By  clandestine  we  mean  marriages  which  are  not  only 
private,  but  are  intended  to  be  private  ^ — secret  consents  to  secret 
unions.  A  clandestine  marriage  is  in  every  sense  a  contradiction 
in  terms.  It  excludes  one  of  the  parties  necessary  to^the  contract 
For  marriage  is  not  a  contract  between  two  parties,  but  between  three 
at  least.  And  the  third  party  is  not  merely  the  divine  Assessor,  but 
a  human — no  doubt  divinely  ordained — -viz.  society.  A  mere  "  mar- 
riage in  the  sight  of  God  "  is  recognized  even  by  the  feminine  con- 
science as  both  a  dishonesty  and  a  falsehood.  It  has  always  been 
recognized  as  such,  and  is  so  now  as  much  as  ever,  notwithstand- 
ing the  encouragement  given  to  it  by  the  law.  Sophistry  and  pas- 
sion combined  have  never  been  able  to  persuade  any  one  for  an 
hour  that  consent  to  a  strictly  clandestine  union  was  consent  to  the 
public  contract  of  marriage.  Conjuffium  vocat :  hoc  pretexit  v^miine 
culpam.  And  was  there  ever  a  single  case  where  the  knowledge 
that  a  clandestine  union  was  legally  tolerated,  had  other  than  an 
evil  effect  on  the  parties  contemplating  it  ?  I  will  not  take  the 
case  of  promise  suiseq,  cop.,  where  our  law  makes  itself  simply  and 
iinequivocally  the  pander  to  passion.^    Take  the  most  favourable 

^  Of  coarse  the  word  has  been  naed  both  in  the  canon  Uw  and  onr  own,  to  indnde 
irregokr  maniages,  however  open.     Bat  we  use  it  in  its  ]^roper  and  popular  sense. 

>  On  the  theory,  that  is,  which  assumes  the  secret  marriage  compact  to  have  takea 
place  at  the  time. 
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instance — that  of  depresenti  consent,  exchanged  privately  in  writing. 
Is  it  possible  to  conceive  a  case  where  such  a  proceeding  is  morally 
justifiable  ?    Was  there  ever  an  instance  in  which  it  would  not 
have  been  a  gain  to  the  parties  to  have  been  presented  with  the 
alternative,  of  open  and  honest  marriage,  or  of  remaining  single 
imder  mutual  promise  ?    If  impecuniosity,  or  extreme  youth,  or  the 
cruelty  of  parents  were  good  and  sufficient  reasons  for  either  party 
not  openly  "  leaving  father  and  mother  and  cleaving  unto  "  the 
other,  they  were  good  reasons  for  avoiding  an  equivocal  and  de- 
grading connection  under  the  name  of  marriage.     If,  on  the  other 
hand,  they  were  not  good  reasons  but  mere  temptations  to  postpone 
honourable  marriage,  then  the  suggestion  to  an  intermediate  course 
was  an  equally  unfortunate  one.     In  truth,  the  connection  follow- 
ing upon  such  a  secret  document  is  always  felt  to  be  immoral — most 
of  all  by  the  parties  themselves.     The  plots  of  a  thousand  novelists 
have  failed  to  diminish  this  feeling  in  the  popular  conscience.     But 
while  the  failure  of  novelists  may  be  a  small  thing,  it  will  be  very 
unfortunate  if  our  law  persist  in  an  attempt  to  nullify  in    the 
popular  mind  its  own  highest  principles  on  marriage.    For  it  also 
will  fail,  and  fail  without  any  compensation.    The  irregular  mar- 
riages which  our  refusal  to  adopt  the  principle  of  publicity  would 
protect,  are  admitted  on  all  hands  to  be  contemptible,  both  iu 
number  and  importance.    They  are  not  worth  sacrificing  anything 
to  conserve.     And  in  so  far  as  they  are  in  future  conserved,  is  it 
not  clear  that  we  should  conserve  a  nuisance  and  a  loss  ? 

Legislation  on  this  subject  may  very  soon  be  upon  us.  It  is  not 
a  day  too  soon  to  forecast  it.  I  have  attempted  to  show  that  while 
the  detailed  proposals  of  1868  may  demand  rigid  scrutiny,  the 
general  principle  of  it,  which  requires,  as  the  condition  of  all  mar- 
riage, official  publicity  in  its  constitution,  is  eminently  justifiable. 
Publicity  is  a  condition  which  is  either  already  properly  implied  in 
consent  to  such  a  contract,  or  is  at  least  singularly  congruous  to  it. 
We  have  seen  also  incidentally  that  the  objections  stated  by  the 
chief  of  our  Scottish  bench  have  not  been  so  much  to  the  proposed 
principle  itself,  as  to  the  insufficient  means  for  carrying  it  out.  And, 
in  any  case,  he  attaches  no  value  whatever  to  the  class  of  marriages 
which  the  change  would  bring  to  an  end  in  Scotland.  In  these 
circumstances,  is  it  not  time  for  Scotch  lawyers  to  do  something  to 
anticipate  and  mould  the  coming  law  ?  A.  T.  I. 


THE  LAW  OF  BUKLAXS. 


The  recent  prominence  given  to  this  subject  by  the  decision  in 
the  case  of  Keet,  and  the  still  greater  importance  which  must 
attach  to  the  bill  or  resolution,  or  something  of  that  kind,  which  a 
Welsh  member  has  often  brought  before  Parliament,  and  is  to  do 
80  again  very  soon,  is   our  excuse  for  presenting  a  somewhat 


THE  LAW  OF  BUEIALS,  121 

gloomy  subject  to  the  consideration  of  tlie  readers  of  the  Journal 
of  Jurisprudence. 

Even  professional  lawyers  amongst  ns  may  feel  not  a  little  con- 
fused with  all  that  they  have  recently  read  in  newspapers  and 
elsewhere,  about  faculties,  the  duties  of  ordinaries  and  vicars,  the 
freeholds  of  parsons,  the  privilege  of  burial,  the  right  to  force  a 
certain  service  upon  reluctant  dissenters,  or  to  remove  the  tomb- 
stones which  these  same  obnoxious  individuals  have  erected.  What 
is  really  the  law  relating  to  churchyards  in  England  ?  Why  does 
it  appear  to  differ  from  that  of  other  civilized  countries  ?  How 
have  these  anomalies  about  which  so  much  is  now  being  said  and 
written  sprung  up  ?  Such  questiops  may  with  some  reason  be 
asked.  We  venture  to  say  that  to  a  Scotch  lawyer,  the  law  of 
bnrial  in  England  will  present  nothing  but  a  tissue  of  inconsisten- 
cies and  absurdities.  It  is  made  up  of  customs  which  an  altered 
state  of  the  country  has  rendered  offensive,  of  the  dicta  of  monkish 
canonists  and  of  statutes  so  old  and  unreasonable  that  long  ere 
now  they  should  have  been  repealed.  The  dead  are  certainly  not 
neglected  by  the  law  of  England.  If  that  law  has  not  procured  for 
a  man  all  the  blessings  and  benefits  which  might  be  desired  while 
alive,  it  will  see  to  it  that  he  is  decently  buried.  More  than  this, 
the  law  insists  upon  Christian  burial,  hence  arise  half  the  difficul- 
ties. "  Every  person,"  says  Chief-Justice  Denman,  "  dying  in  this 
country,  and  not  within  certain  exclusions  laid  down  by  the  ecclesi- 
astical law,  has  a  right  to  Christian  burial."  This  remark  occurs  in 
his  judgment  in  the  case  of  the  Qu^n  v.  Stewart  (12  A.  &  E.  773). 
That  was  an  action  between  the  overseers  of  a  parish  and  the 
governors  of  an  hospital,  the  question  raised  being  as  to  liability 
for  the  burial  of  a  pauper  woman.  Her  husband  was  in  receipt  of 
relief  from  the  parish  within  the  bounds  of  which  she  herself  died. 
It  was  nevertheless  held,  that  as  the  death  had  actually  taken  place 
in  the  hospital,  it  fell  upon  the  governors  of  that  institution  to  dis- 
pose of  the  body,  and  the  principle  was  expressly  held  to  apply  to 
the  case  of  a  death  occurring  in  the  house  of  a  private  individuaL 
Bat  this  only  applies  to  the  case  of  those  who  have  the  means  to 
provide  a  burial  In  one  case  a  conviction  against  a  father  for 
leaving  his  child  unburied  was  quashed  on  the  ground  that  he  was 
not  bound  to  incur  a  debt  {Reg.  v.  Vann,  15  Jur.  1090). 

Where  are  the  dead  to  be  buried  ?  Tliis  is  one  of  the  questions 
vhich  hasTaised  not  a  little  difficulty  south  of  the  Tweed.  It  is 
unfortunate  that  the  law  of  England  has  conferred  upon  the  rector 
and  vicar  of  the  parish  just  such  a  right  in  the  churchyard  as  gives 
liim  opportunities  of  proving  troublesome.  In  the  case  both  of 
rectories  and  vicarages,  the  churchyard  is  the  freehold  of  the 
clergyman.  But  his  right  is  so  burdened  with  the  rights  of  others 
as  to  be  in  reality  a  somewhat  peculiar  one.  He  cannot  dig  up  the 
soil  without  incurring  the  risk  of  sacrilege,  and  he  must  submit  to 
liave  the  surface  constantly  disturbed  for  the  burial  of  the  dead. 
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If  he  puts  swine  or  cattle  upon  the  ground,  the  churchwardens  may 
compel  their  removal  In  the  reign  of  Edward  I.  the  St-atute  ne 
rector  prostemat  arbores  in  arnniterio  was  passed,  with  a  view  to  put 
an  end  to  the  dispute  between  clergymen  and  parishioners  relating 
to  the  trees  in  churchyards.  The  right  of  the  former  to  the  trees 
is  recognized :  '*  Forasmuch  as  a  churchyard  that  is  dedicated  in 
the  soil  of  a  church,  and  whatsoever  is  planted  belongeth  to  the 
soil,  it  must  needs  foUow  that  those  trees  which  be  growing  in  the 
churchyard  are  to  be  reckoned  amongst  the  goods  of  the  church,  the 
which  laymen  have  no  authority  to  dispose."  And  yet  the  Act 
goes  on  to  warn  the  parsons,  that  they  do  not  presume  to  fell  them 
down  unadvisedly.  And  the  only  purpose  for  which  the  wood  can 
be  used  is  that  of  repairing  the  church.  Whether  or  not  a  fee  is 
exigible  by  the  clergyman  upon  the  erection  of  a  tombstone  seems 
still  undecided.  It  has  been  thought  that  he  may  demand  it,  as  a 
monument  is  not  a  necessity  but  a  luxury,  and  interferes  with  the 
produce  of  the  soil.  At  common  law  any  person  may  be  buried  in  the 
churchyard  of  the  parish  where  he  dies,  and  an  action  is  competent 
against  the  clergyman  for  opposing  the  burial  of  a  parishioner.  On 
the  other  hand  the  consent  of  the  churchwardens,  and  perhaps  also 
of  the  parson,  seems  to  be  required  before  a  stranger  to  the  parish 
can  be  buried  in  any  churchyard.  No  one  can  be  buried  within 
the  church  (which  was  the  ancient  place  of  burial)  without  the 
consent  of  the  incumbent. 

But,  as  we  have  seen,  the  law  provides  for  the  dead  a  decent 
and  a  Christian  burial.  There  may  have  been  a  time — doubt- 
less there  was — when  the  carrying  out  of  such  a  law  created  no 
practical  difficulty, — the  ideas  of  all  men  as  to  what  constituted 
the  decency  and  Christian  character  of  a  burial  being  the  same. 
Now,  however,  it  is  very  different.  "Our  law  knows  no  such 
indecency  as  putting  the  body  into  the  consecrated  ground  without 
the  service  being  at  the  same  time  performed"  {per  Sir  John 
Nicholl  in  Kemp  v.  Wickes,  3  PhiL  Kep.  295).  Each  parish  church- 
yard has  a  parish  priest  attached, — and  he  is  bound  by  the 
canon  "to  bury  any  corpse  that  is  brought  to  the  church  or 
churchyard  (convenient  warning  being  given  him  thereof  before)  in 
such  manner  and  form  as  is  prescribed  in  the  '  Book  of  Common 
Prayer.'"  In  the  continuance  of  this  law  there  is  an  obvious 
anomaly.  It  originated  at  a  time  when  all  men  who  were  entitled 
to  a  Christian  burial  were  presumed  to  have  died  members  of  the 
Church  of  England.  The  Act  of  Toleration  now  permits  men  to 
live  and  die  without  the  pale  of  that  Church ;  and  yet  the  burial 
law  brings  their  dead  bodies  within  it,  and  recognises  only  one  form 
of  Christian  burial  To  be  consistent,  if  this  law  is  to  be  retained, 
dissent  must  no  longer  be  tolerated.  As,  however,  it  is  somewhat 
difficult  to  repeal  the  Acts  under  which  it  has  sprung  up,  and 
which  on  the  whole  have  worked  well,  a  change  must  sooner  or 
later  be  brought  about  in  the  English  law  of  burial. 
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The  Act  of  James  I.  (3,  c.  5),  passed  during  the  fit  of  Protestant 
fury  which  followed  upon  the  discovery  of  the  Gunpowder  Plot, 
amongst  other  moral  and  physical  tortures  devised  for  our  Catholic 
fellow-countrymen,  imposes  a  fine  upon  the  representative  of  any 
Popish  recusant  buried  out  of  a  churchyard,  or  not  according  to 
ecclesiastical  service. 

There  are,  of  course,  certain  excepted  classes  (wnose  existence 
is  recognised  by  the  ecclesiastical  law)  over  whom  it  is  unlawful 
to  read  the  burial  service,  such  are, — suicides,  excommunicated 
persons  (who  have  died  impenitent),  and  the  unbaptized.  These 
exceptions  only  increase  the  diflBculties  which  surround  the  whole 
matter.  Whether  the  suicide  was  sane  or  insane  when  he  committed 
the  fatal  act  is  often  a  question  of  great  delicacy.  Who  is  to  judge  of 
the  penitence  of  the  excommunicated  ?  A  person  may  be  possessed 
of  every  Christian  virtue,  and  yet,  owing  to  the  peculiarity  of  his 
creed  (as  in  the  case  of  Quakers)  remain  unbaptized.  Our  readers 
may  call  to  mind  the  eloquent  remarks  made  upon  this  subject  by 
Mr.  Bright  in  a  recent  speech  in  the  House  of  Commons.  As  far 
as  the  suicides  are  concerned  the  law  is  not  quite  so  harsh  as 
formerly  it  would  appear  to  have  been.  By  the  Act  4  Geo.  IV.  c.  32, 
suicides  are  no  longer  to  be  buried  in  the  highroads  with  stakes 
driven  through  their  bodies,  but  are  to  be  laid  in  the  ordinary 
places  of  interment. 

Attempts  appear  to  have  been  made  from  time  to  time  by 
conscientious  clergymen  to  exclude  from  "  Christian  burial "  those 
whom  the  canon  law  has  not  excluded,  or  in  other  words,  to 
improve  upon  that  law.  In  Cooper  v.  Dodd  (7  Notes  of  Cases,  314), 
the  refusal  to  bury  a  parishioner  who  had  in  a  state  of  intoxication 
been  suffocated  in  a  ditch,  formed  the  ground  of  an  action.  In 
consequence  of  his  refusal  the  unfortunate  clergyman  brought  upon 
himself  suspension  for  three  months. 

The  case  of  Escott  v.  Mastin  (4  Moore's  P.  C.  Cases,  104)  has 
quite  settled  that  all  dissenters,  if  baptized  according  to  the 
rites  of  their  various  sects,  are  entitled  to  "  Christian  burial"  In 
that  case  Lord  Brougham  delivered  the  judgment,  which  will  be 
found  to  contain  a  learned  exposition  of  the  legal  effect  of  lay 
baptism,  and  should  be  read  in  connection  with  the  earlier  judg- 
ment of  Sir  John  NichoU  in  the  case  of  Kemp  v.  Wickes  (3  Phil. 
Rep.  264).  In  the  following  sentences  Lord  Brougham  points  out 
the  absurd  consequences  which  would  follow  from  an  opposite 
doctrine :  "  If  only  a  lawful  minister  can  baptize,  then,  as  it  is  also 
co^tended  that  this  description  only  applies  to  those  who  are 
regularly  and  episcopally  ordained,  it  will  follow  that  none  can  be 
capable  of  clerical  functions  who  have  not  themselves  been  baptized 
by  ministers  so  ordained,  and  hence  some  of  the  greatest  lights  of 
the  church  have  held  her  highest  ofSces  unbaptized,  have  ad- 
xuiniatered  that  sacrament  invalidly,  and  have  had  no  right  to 
this  ofiSce  of  the  church  at  their  interment    A  doctrine  which 
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would  lead,  and  inevitably  lead,  to  the  inference  that  Bishop  Butler 
and  Archbishop  Seeker  were  never  baptized,  that  the  latter  in 
baptizing  George  III.  acted  without  authority,  and  that  both  were 
disentitled  to  the  burial  service  as  unbaptized  persons,  ia  at  least 
well  calculated  to  make  us  pause  before  we  admit  it  to  be  the  law 
of  the  land  and  of  the  church."  Of  late  there  has  been  exhibited 
no  disinclination  to  bury  dissenters,  and  one  clergyman  is  said  to 
have  expressed  the  willingness  with  which  he  would  bury  the 
whole  of  them. 

Although  any  layman  can  baptize,  and  in  this  way  lay  the  founda- 
tion for  Christian  burial,  "  by  ecclesiastical  law  no  person,  unless 
he  be  didy  authorized,  can  be  permitted  to  perform  services  on  con- 
secrated ground "  (per  Dr.  Lushington  in  Johnson  v.  Friend  and 
Ballard,  6  Jurist,  K  S.  280).  In  Johnson's  case  a  criminal  suit 
was  brought  in  the  Court  of  Arches  against  a  grocer  and  a  miller 
who  had  buried  and  read  the  service  over  the  body  of  an  unbaptized 
child  in  presence  of  a  number  of  persons  in  a  parish  churchyard. 
The  ofiFenders  were  admonished  and  had  to  pay  the  cost  of  the 
proceedings.  The  case  of  Rugg  v.  Xingsmill  (1  L.  E.  Ec.  Ca.  343) 
settles  more  than  one  curious  point  upon  the  subject  of  consecrated 
ground.  It  decided  that  the  consecration  of  a  church  or  chapel 
extends  to  the  vaults  beneath,  and  also  that  it  is  not  necessary 
that  the  officiating  clergyman  should  stand  on  consecrated  ground 
while  perfonning  the  burial  service.  "To  say,"  remarked  Dr. 
Lushington,  "that  where  there  is  a  consecrated  vault,  and  where  there 
is  no  churchyard,  and  where  there  is  a  clergymen  standing  within 
half  a  yard  of  consecrated  groimd  on  a  slip  of  ground  that  is  not 
consecrated,  and  there  reading  the  service,  it  is  either  illegal  or 
indecorous,  or  calculated  to  give  offence,  is  a  proposition  utterly 
unfounded,  and  which  I  think  never  could  be  maintained."  Such 
are  the  arguments  which  an  English  judge  may  be  called  upon  to 
refute.  Had  there  been  no  mitigation  of  the  extreme  rigour  of  the 
law,  it  is  not  likely  that  the  Church  could  have  retained  the  present 
hold  over  parish  churchyards.  But  the  Acts  which  have  been 
passed  from  time  to  time  for  the  making  of  cemeteries  and  burial 
grounds  have  afforded  relief  in  those  districts  where  dissenters  are 
most  numerous.  Cemeteries  are  divided  into  consecrated  and  un- 
consecrated  portions.  The  former  may  be  looked  upon  as  outlying 
portions  of  a  churchyard,  governed  by  the  same  laws,  and  sacred 
to  the  exclusive  use  of  the  Church  of  England  service.  Chapels  are 
to  be  erected  for  the  performance  of  this  service,  but  the  burial 
boards  are  also  bound,  while  providing  for  the  convenience  of  the 
church,  to  "build  on  the  portion  of  such  ground  set  apart  for 
burials  otherwise  than  according  to  the  rites  of  the  said  church, 
such  chapel  accommodation  for  the  performance  of  burial  service 
by  persons  not  being  members  of  the  said  church,  as  may  be 
approved  of  by  one  of  the  Secretaries  of  State." 

So  far  then    as    cemeteries    are    concerned,  churchmen    and 
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dissenters  seem  to  enjoy  equal  rights,  although  even  in  such  places 
their  dead  cannot  lie  side  by  side.  But  it  must  be  remembered 
that  there  are  large  districts  in  England  into  which  it  is  very  unlikely 
that  cemeteries  will  ever  be  introduced,  for  the  simple  reason  that 
it  would  not  pay  to  introduce  them.  In  such  districts  dissenters 
(whose  numbers  are  on  the  increase)  must  have  recourse  to  the 
parish  churchyard,  and  must,  unless  a  change  in  the  law  is  brought 
about,  submit  to  the  service  of  the  church. 

It  may  not  be  out  of  place  to  mention  here  that  the  mat^jrial  of 
which  coffins  may  be  mcuie  has  been  the  subject  of  judicial  decision 
in  England.  In  the  case  of  The  King  v.  Coleridge  and  others  (2  B. 
and  A.  806),  the  question  raised  was  whether  a  parishioner  had  a 
Tight  to  be  buried  in  the  parish  churchyard  in  an  iron  coffin.  The 
Court  of  Kings'  Bench,  before  which  the  case  was  first  brought,  de- 
clined to  interfere  by  granting  the  requisite  mandamus  to  the  parish 
authorities,  on  the  ground  that  the  mode  of  burjdng  the  dead  is  not 
a  matter  for  the  Civil  Court.  Justice  Bayley  said,  "  The  object  of 
this  application  is  to  compel  a  burial  in  a  specific  manner.  It  is 
not  for  this  Court  to  say  that  there  shall  be  a  particular  mode  of 
burial,  but  that  is  a  matter  purely  for  the  consideration  of  the 
Ecclesiastical  Court."  And  Justice  Holroyd,  "  It  seems  to  me  that 
the  mode  of  burial  is  as  much  a  matter  of  ecclesiastical  cognizance 
as  the  prayers  that  are  to  be  read,  or  the  ceremonies  that  are  to  be 
used  at  the  funeral"  And  yet  the  ground  taken  up  by  the  oppo- 
nents of  the  metal  coffin  was  this  very  secular  one,  viz.,  that  iron 
does  not  decay  so  fast  as  wood,  and  was  therefore  not  so  convenient 
for  use  in  a  crowded  city  churchyard.  The  case  was  taken  to  the 
Consistory  Court  of  London,  and  was  the  subject  of  a  most 
elaborate  judgment  by  Lord  StoweU,  who  sketched  the  history  of 
coffins  from  the  earliest  times,  and  brought  numerous  illustrations 
from  both  sacred  and  profane  history.  The  result  to  which  he  came 
was  that  an  iron  coffin  might  be  used,  but  upon  payment  of  an 
extra  burial  fee  (3  PhiL  Eep.  335). 

The  funeral  over,  and  the  service  duly  read,  the  rights  of  the 
clergy  are  not  necessarily  at  an  end.  A  recent  case  has  shown  that, 
even  after  dissenting  mourners  have  submitted  to  the  burial  rites 
provided  by  law,  the  Church  may  have  another  opportunity  of 
harassing  their  feelings.  It  seems  to  be  assumed  that  the  consent 
of  the  rector  or  vicar  must  be  obtained  before  a  tombstone  can  be 
erected  in  his  freehold,  the  churchyard.  Sir  Herbert  Jenner  Just, 
in  the  case  of  Breeks  v.  Woolfrey  (1  Circt.  880),  talks  of  the  offence 
of  erecting  a  monument  without  the  leave  of  the  incumbent ;  and 
Sir  Robert  Phillimore,  in  the  recent  case  of  Keet  v.  Smith,  sajs  that, 
as  every  gravestone  interferes  with  the  right  of  pasturage,  "the 
incumbent  for  this,  as  well  as  for  other  more  important  reasons,  has 
^  prima  facte  right  to  prohibit  altogether  the  placing  of  any  grave- 
stone," although  he  adds  that  usage  has  "much  favoured  the  placing 
of  such  stoneSi  and,  as  a  general  rule,  the  incumbent  permits  them. 
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while  the  exercise  of  his  right  of  refusal  has  become,  or  perhaps 
always  was,  subject  to  the  control  of  the  ordinary."  It  is  quite 
clear,  however,  that  the  refusal  of  the  incumbent  must  be  on  cause 
shown,  and  it  is  not  likely  that  the  preservation  of  his  right  of  pas- 
turage would  be  sufficient  reason  of  excluding  a  tombstone. 

But  the  incumbent  and  the  ordinary  have  an  undoubted  right  to 
prevent  improper  inscriptions  being  placed  upon  tombstones,  and 
this  right  has  been  recognized  in  the  Act  relating  to  cemeteries 
already  referred  to.  It  is  in  the  case  of  such  burial-grounds  vested 
in  the  bishop  of  the  diocese,  but  extends  of  course  only  to  the  con- 
secrated portions.  It  is,  however,  fortunate  for  the  credit  of  English 
Judges  that  the  decisions  of  the  ordinary  in  aU  such  cases  is  subject 
to  the  review  of  the  Supreme  Court,  as  the  case  of  Keet  establishes. 
The  circumstances  of  that  case  must  be  well  known  to  all  our 
readers.  In  the  decision  of  the  Chancellor  of  the  Diocese  of 
Lincoln  will  be  found  a  most  exquisite  piece  of  judicial  reasoning. 
It  is  so  excellent  that  we  venture  to  quote  it.  He  is  proceeding 
upon  the  assumption  that  the  title  "  reverend  "  is  not  exclusively 
applicable  to  the  clergy,  but  is  applicable  to  all  worthy  of  reverence 
— "Can  it  be  said  by  the  authorities  of  our  Church  that  a  Wesleyan 
minister  is,  as  such,  worthy  of  reverence  ?  He  may  have,  and  pro- 
bably has,  many  estimable  qualities ;  we  may  esteem  the  motive 
that  has  led  him  to  offer  himself,  however  erroneously  and  without 
commission,  to  minister  in  holy  things ;  we  may  remember  with 
sorrow  the  many  historical  palliations  for  the  rise  and  existence  of 
his  sect,  but  his  claim  of  his  office  is  an  admission  that  he  is  a 
schismatic,  and  not  merely  so,  but  a  chief  among  schismatics,  and 
the  claim  to  describe  that  office,  or  the  office-bearer,  as  being,  as 
such  (and  no  other  reason  is  given),  worthy  of  reverence,  is  a  claim 
to  have  schism  honoured  instead  of  lamented  over.  Inscriptions 
are  cut  on  tombstones  in  praise,  not  in  blame  of  those  to  whom 
they  refer  (3rd  Institute,  p.  203).  Bearing  in  mind  the  general 
law  of  the  Church,  and  also  Canon  9  of  the  Canons  of  1603,  and 
the  history  of  the  Wesleyan  Methodists,  I  doubt  much  whether  the 
words  *  Wesleyan  minister '  alone  would  not  be  unlawful ;  and  I 
am  of  opinion  that  to  describe  a  person  as  being  a  'reverend' 
Wesleyan  minister  might  be  made  the  means  of  disseminatino* 
doctrines  inconsistent  with  those  of  our  Church." 

Turning  now  from  England  to  Scotland  we  observe  just  that  dis- 
tinction between  the  laws  of  the  two  countries  relating  to  burial 
which,  looking  to  their  theological  diflFerences,  one  might  expect  to 
find.  The  prejudices  and  superstitions  which  hover  over  every 
parish  churchyard  in  England  are  with  us  relegated  to  the  private 
burying-grounds  of  certain  sects.  The  clergyman  who  south  of  the 
Tweed  is  paramount — ^whose  consent  must  be  obtained  ere  a  tomb- 
stone is  erected  in  his  freehold,  the  churchyard,  and  whose  (literal) 
Hock  pasture  over  its  green  mounds — is  in  Scotland  a  person  of  but 
small  importance ;  and  if  he  has  a  voice  in  churchyard  matters  at 
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all,  has  it  odIj  as  a  member  of  the  kirk  session.  The  mystery  of 
consecration  is  unknown — om*  law  knows  no  difiFerence  between 
the  consecrated  and  unconsecrated  portions  of  the  ground,  while  it 
leaves  any  one  at  liberty  to  have  his  own  private  vault  or  enclosure 
.  consecrated  if  he  pleases.  Although  the  Established  Church  of 
the  country  enjoins  no  service  for  the  dead,  and  has  hitherto  rather 
discouraged  any  such  thing,  in  our  churchyards  the  mourners  are 
at  liberty  to  have  any  kind  of  religious  service  performed.  And 
yet  it  cannot  be  said  that  in  Presbyterian  Scotland  there  is  no 
security  for  the  preservation  of  decency  in  our  national  church- 
yards. On  the  contrary,  they  are  not  (as  in  England)  allowed  to 
be  used  as  pasture-grounds.  "  It  was,"  the  Court  observed,  "  a 
fixed  point  that  the  minister  cannot  pasture  his  sheep,  horses,  or 
cattle  in  the  churchyard,  but  that  he  must  restrict  his  use  of  it  to 
cutting  the  grass "  (in  Hall  v.  Darling,  Dec.  1,  1808,  F.  C).  If 
such  places  can  ever  be  divested  of  their  quasi-sacred  character,  it 
is  only  in  peculiar  cases.  According,  however,  to  the  opinion  of 
Lord  Justice-Clerk  Boyle,  "  no  one  has  a  right  to  break  up  the 
ground  of  interment  to  the  remotest  periods  of  time.  There  the 
dust  must  for  ever  remain "  ^Qil  Mansfield  v.  Wight,  quoted  in  2 
Shawns  Ap.  104). 

Of  course  the  original  law  of  England  and  Scotland  rested  upon 
the  same  foundation-  The  heritors,  in  whom  it  would  now  appear 
the  churchyard  of  the  parish  is  vested  in  trusty  came  into  the  field 
at  the  Eeformation.  They  hold  it  in  the  first  and  chief  place  for 
the  inhabitants  of  the  parish.  And  if  a  stranger  is  buried  there,  it 
can  only  be  with  their  consent. 

In  them  is  vested  the  right  to  object  to  tombstones,  but,  as  they 
are  not  ecclesiastics,  we  find  no  instance  in  which  they  have  ever 
objected  to  expressions  made  use  of  in  epitaphs.  The  only  case  in 
our  Scotch  reports  which  approaches  to  that  of  jKee^  is  the  case  of 
Paterson  v.  Beattie  (March  4, 1845,  T.  D.  561),  where  objection  was 
made  to  the  erection  of  a  cenotaph  in  the  Calton  burying-ground 
in  memory  of  the  "  Martyrs  to  Political  Reform  in  1793-4,"  but  the 
Court,  by  a  majority,  refused  to  interfere.  Let  us  rejoice  that  in 
ScotlAnd  the  burial-ground  has  been  but  rarely  used  as  the  battle- 
field for  contending  parties  either  in  Church  or  State,  and  that  we 
have  regarded  it  as  a  place  "  where  beyond  these  voices  there  is 
peace."  W.  G.  S.  M. 
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"  0  wad  some  pow'r  the  giftie  gi'e  us, 
To  see  oursers  as  others  see  us  ! 
It  wad  frae  mony  a  blunder  free  us, 

And  foolish  notion." 

Thbre  has  recently  been  forwarded  to  this  country  a  report  of  the 
notorious  case  of  Tilton  v.  Beecher,  which  created  so  much  excite- 
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iQent  in  New  York  during  its  continuance,  and  it  continued  for 
one  hundred  and  twelve  days.  The  report  is  in  three  thick  octavo 
volumes  averaging  900  pages  each,  in  double  columns  and  small 
print  It  is  sdso  embellished  [?]  with  portraits  of  the  principal 
personages  ^concerned  in  tiiie  trial,  whether  as  parties  to  the  case, 
witnesses,  counsel,  or  court  officials.  The  volumes  seem  to  con- 
tain literally  every  word  that  was  uttered  in  the  case  from  the  time 
the  names  of  the  jury  were  called  down  to  the  direction  given  them 
at  the  end  by  the  judge  to  call  at  the  County  Treasurer's  Office  and 
get  their  fees.  Every  question  and  answer — each  half-finished 
sentence — nay,  every  half-finished  word — every  muttered  "  aside  " 
or  "  ahem," — by  counsel  to  one  another  that  caught  the  attentive 
ear  of  the  "  Tribune  Stenographer  '*  has  been  faitMuUy  transferred 
to  his  note-book  by  the  pencil  of  that  industrious  gentleman. 

In  making  a  few  remarks  on  this  report,  we  do  not  intend  in  the 
least  degree  to  enter  on  the  merits  of  the  case,  and  still  further  from 
our  intention  is  it  to  make  any  reflections  on  the  way  in  which  the 
case  was  conducted  by  judge,  counsel,  or  jury.  We  are  quite  willing 
to  admit  that  much  abiUty  is  shown  both  in  the  examination  of 
witnesses,  and  in  the  speeches  of  counseL  Not  a  little  legal  research 
is  displayed.  Nearly  two  hundred  cases  (some  of  them  from  the 
Court  of  Session  reports)  are  cited.  All  we  wish  to  point  out  is 
the  very  graphic  and  peculiar  way  in  which  the  American  public 
are  accustomed  to  get  the  reports  of  famous  cases  published.  The 
first  thing  that  strikes  us  on  glancing  through  the  volumes,  is  that 
the  verbatim  report  of  each  day  s  proceedings  is  preceded  by  a 
summary  of  the  general  day's  work — any  specially  amusing  or 
striking  incident  which  occurred  during  the  progress  of  the  case 
being  duly  chronicled;  the  appearance  and  demeanour  of  the 
witnesses  are  carefully  noted ;  and  any  little  piece  of  gossip  or  in- 
formation is  served  up  in  a  sprightly  and  graphic  manner.  For 
example,  we  are  told  of  one  witness,  that  she  "  is  a  pleasant-looking 
lady  of  about  45  years  of  age,  very  quiet  and  retiring  in  manner, 
and  she  evidently  felt  the  embarrassment  of  her  position.  She  was 
dressed  plainly  in  black,  and  enveloped  in  a  black  cashmere  shawL" 
Of  another  witness  it  is  said  that  he  is  "  a  mild-looking  gentleman 
of  about  40  years  of  age."  It  maybe  remembered  that  the  London 
papers  took  to  giving  somewhat  similar  summaries  during  the  pro- 
gress of  the  Tichbome  trial,  but  they  never  got  to  such  minuteness 
of  detail  as  is  contained  in  the  following  description  of  the  demea- 
nour of  a  witness :  "  Mr.  Moulton  crossed  his  legs,  folded  his  arms 
in  the  Napoleonic  manner,  and  looked  at  the  audience ;  but  so  many 
eyes  met  his  gaze  that  his  face  reddened,  and  he  manifested  some 
nervousness.  He  swung  from  side  to  side,  took  a  knife  from  his 
pocket  and  played  with  it,  straightened  himself,  and  then  drummed 
with  his  fingers  on  the  arm  of  the  chair."  As  another  specimen  of 
the  descriptive  power  of  the  reporter,  take  the  following  notice  of 
Mrs.  Beecher — "  Her  eyes  were  fixed  on  the  spesiker's  face  from 
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fiist  to  last,  as  if  there  was  a  magic  spell  in  his  voice.  Her  face 
was  strangely  colonrless  and  impassive,  and  her  self-possession  wigs 
perfect.  Her  forehead  is  high  and  abnormal,  and  is  crowned  with 
hair  which  is  as  white  as  snow.  Her  features  are  large,  command- 
ing and  positive,  and  her  eyes  are  keen  and  piercing.  She  was 
dressed  in  black,  with  a  blue  woollen  wrap.  .  .  .  She  sat  there, 
motionless,  with  a  strange  calm  on  her  features,  and  a  peculi^ 
glitter  in  her  eyes."  And  so  on  for  several  lines.  The  "  abnormal " 
forehead  and  "positive"  features  are  strokes  of  genius  in  por- 
traitura 

The  evidence  of  the  witnesses  and  the  speeches  of  counsel  are 
broken  up  into  short  paragraphs,  each  with  a  heading  more  or  less 
sensational,  such  as,  "  Mr.  TUton  makes  an  unmanly  use  of  his  fists," 
"Mrs.  Tilton  hunting  for  a  soft  bed,"  "the  ragged-edge  letter,"  and 
the  lika  This  i^  supposed,  we  presume,  to  carry  the  reader  on 
with  greater  interest  through  the  enormous  mass  of  evidence  led, 
some  of  which  is  as  uninteresting  as  can  be,  while  a  great  portion 
of  it  appears  to  be  so  utterly  irrelevant  that  it  is  difficult  to  diviile 
why  it  was  admitted.  Fancy  a  humorous  poem  entitled  "  French 
with  a  Master,"  being  read  in  any  of  our  courts  to  illustrate  the 
morals  of  its  author,  or  better  still,  a  nursery  rhyme  commencing — 

"  Baby  bly. 
Here's  a  fly, 
Let  us  watch  him,  you  and  I ! " 

The  information  got  out  of  the  witnesses  seems  often  to  be  of  a 
veiy  unconnected  character,  but  this  may  arise  from  the  fact  that 
the  evidence  is  not  **  boiled  down,"  so  to  speak,  into  a  connected 
story,  as  is  done  in  our  reports,  but  every  question  is  given,  arid 
eveiy  answer.  If  the  witness  has  begun  an  answer  wrongly,  and 
chai^  the  expression  of  the  sentence  in  the  middle,  as  constantly 
happens  with  nervous  witnesses,  or,  if  a  question  has  not  been 
properly  understood,  the  first  words  are  carefully  reported,  and 
the  amount  of  repetition  involved  in  consequence  of  taking  down 
^  questions  and  answers  which  were  repeated  owing  to  their  not 
heing  heard,  or  often  from  a  mere  bad  habit  of  counsd,  is  enormous. 
Here  are  a  few  specimen  questions  from  one  witness's  exami- 
nation:— 

Q.  And  you  were  at  work  with  him  ? 

A,  I  was  at  work  with  him. 

Q.  All  the  while  ? 

A.  All  the  while. 

Q'  Up  to  the  time  he  was  taken  down  ? 

A.  Up  to  the  time. 

Mr.  Fullerton — ^Ahem ! 

The  witness — I  think  up  to  just  about  the  time  I  guess. 

Q.  Just  about  the  time  ? 

A.  I  think  about  that  time,  sir. 
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Apart,  however,  from  the  amusing  characteristics  of  this  book, 
and  they  are  not  few,  there  are  many  instructive  passages  illus- 
trating American  procedure ;  and  we  must  not  smile  if  the  counsel 
do  continually  address  one  another  and  the  judge  as  "sir,"  and 
^'  guess  "  at  various  opinions.  The  summons,  for  instance,  is  a  model 
of  brevity,  being  contained  in  nine  lines.  The  speeches  beginning 
*'  May  it  please  the  Court " — "  Gentlemen  of  the  Jury*' — ^although 
a  little  bombastic  here  and  there,  are  full  of  eloquence.  Juries 
seem  in  the  habit  of  standing  during  the  judge's  charge — a  some- 
what anomalous  proceeding  in  .our  eyes,  seeing  that  the  witnesses 
•Sit  Bouquets  of  flowers  were  daily  presented  to  the  principal 
parties  in  the  trial,  and  the  whole  sittings  seem  to  have  been 
attended  by  great  crowds,  who  used  opera-glasses,  and  behaved 
themselves  as  audiences  usually  do  at  the  hearing  of  causes  celibres. 
There  seems  to  be  no  limitation  to  the  number  pf  times  a  witness 
may  be  examined.  We  have  the  ''  direct "  examination,  then  the 
"cross,"  then  "re-direct"  and  " re-cross,"  and  " re-re-direct,"  and 
"re-re-cross."  A  witness  imder  examination  seems  allowed  to 
make  confidential  communications  in  a  whisper  to  the  counsel 
examining  him,  while  all  the  "  bye-play  "  and  private  colloquies  of 
the  counsel  are  reported  if  they  chanced  to  reach  the  sharp  ears  of 
the  gentleman  who  is  so  frequently  addressed  by  the  Court  as  "  Mr. 
Stenographer."  It  is  curious  to  note  how  this  entirely  unofficial 
personage,  who  was  simply  the  ordinary  reporter  for  the  New  York 
Tribune,  is  made  to  perform  official  duties,  such  as  making ''  ex- 
hibits "  for  identification,  which,  we  presume,  is  similar  to  a  clerk 
of  court  numbering  the  different  papers  produced  in  process. 

We  must  now  bring  these  desultory  remarks  upon  the  law  report- 
ing of  our  American  cousins  to  a  conclusion.  If  our  readers  wish 
to  know  more  details  of  the  case  we  must  refer  them  to  the  volumes 
themselves.  The  information  contained  therein,  if  not  always  edi- 
fying, is  at  least  curious.  No  detail  is  too  minute  to  be  chronicled. 
What  the  audience  had  for  lunch — ^whether  ham  sandwiches  or 
baked  pea-nuts  were  most  in  demand— or  how  many  times  the 
parties  to  the  case  blushed  or  smiled — all  these  matters  are  upon 
record.  To  give  a  report  of  every  word  or  half-word  of  the  human 
beings  who  took  part  in  the  trial  may  probably  be  reasonable 
enough ;  but  of  what  use  can  it  be  to  any  lawyer  to  have  such 
things  as  this  reported, — "Here  the  town  clock  began  striking." 
The  report  of  the  Edinburgh  Time  Gun  is  bad  enough  in  its  way ; 
but  why  should  any  practising  lawyer  be  bored  with  the  report  of 
a  town  clock  in  America  ?  It  may  be  that  "  Mr  Stenographer  " 
gave  prominence  to  the  town  clock  by  way  of  variety, — probably 
thinking  that  it  was  the  only  witness  from  beginning  to  end  of  the 
trial  whose  testimony  was  above  suspicion.  But  if  this  minuteness 
of  reporting  is  to  continue,  the  period  of  human  life  will  require  to 
be  extended.  It  ought  to  be  remembered  that  Methuselah  is  an 
institution  of  the  past,  and  that  we  have  nowadays  only  some 
seventy  years  at  the  outside  to  come  and  go  upon.  J.  R  P. 
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THE  EARLY  FEENCH  BAR. 

(From  the  St.  Louis  Southern  Law  Review.) 

In  the  earlier  period  of  the  French  bar  the  proceedings  in  the 
ecclesiastical  courts  were  conducted  wholly  in  the  Latin  language ; 
in  the  secular  courts  the  vulgar  tongue  alone  was  used,  but  the 
technical  terms  of  the  law,  the  pedantry  and  affectation  of  lawyers 
and  judges,  rendered  their  speech  nearly,  if  not  quite  incompre- 
hensible to  the  public  at  large ;  so  that  the  Fi'ench  that  was  heard 
in  the  courts  was  as  different  from  that  of  the  common  people  as 
was  that  of  the  prioress  of  Chaucer : 

"  And  French  she  spake  full  fayre  and  fetisly, 
After  the  scole  of  Stratford  atte  Bo  we, 
For  French  of  Paris  was  to  hire  unknowe." 

Thus  when,  in  1393,  the  kings  of  England  and  France  were 
treating  for  a  truce,  the  English  commissioners  could  not  under- 
sUnd  the  language  of  the  French  lawyers  who  represented  their 
adversary ;  and  Froissart  says  that  the  English  excused  themselves 
in  the  discussion  by  saying,  "that  the  French  which  they  had 
known  from  infancy  was  not  of  the  same  nature  and  condition  as 
that  which  the  clerks  of  law  used  in  their  treaties  and  pro- 
posals." As  the  English  of  the  higher  classes  of  that  day,  such 
as  would  be  selected  for  agreeing  on  a  truce  with  the  enemy, 
generally  understood  French  quite  as  well  as  their  own  language, 
it  would  seem  that  the  dialect  of  the  bar  of  which  they  complained 
must  have  been  peculiarly  barbarous  and  uncouth.  Such,  however, 
was  the  fashion  of  the  age;  science  and  learning  of  all  kinds 
veiled  themselves  in  obscurity,  and  sought  to  enhance  the  popular 
respect  by  an  air  of  profound  mystery. 

At  a  time  when  the  spiritual  courts  engrossed  a  large  part  of 
the  legal  business  of  the  country,  and  when  causes  in  the  civil 
courts  were  often  tried  by  wager  of  battle,  the  demand  for  lawyers 
was  hmited ;  the  functions  and  stations  of  lawyers  were  somewhat 
uncertain,  and  tlie  bar  could  hardly  claim  the  dignity  of  being  a 
separate  institution.  In  the  ecclesiastical  courts,  the  prepara- 
tion, management)  and  trial  of  causes  was  entrusted  to  persons 
who  had  taken  clerical  or  priestly  orders;  a  class  of  men  who, 
however,  not  being  content  with  this  exclusive  privilege,  appeared 
also  as  advocates  in  the  secular  courts,  notwithstanding  there  was 
a  rule,  more  often  broken  than  kept,  which  forbade  them  to  appear 
except  in  their  own  courts,  unless  in  cases  where  the  interests  of 
the  church  were  concerned ;  a  wide  and  vague  exception,  since  it 
inight  be  asserted  that  the  church  was  concerned  in  all  questions 
touchiDg  good  morals,  which  are  in  some  way  involved  in  nearly  every. 
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judicial  proceeding.  The  superior  learning  of  the  clergy,  joined  to 
the  veneration  in  which  they  were  held  by  the  people,  gave  them 
great  advantages  in  enabling  them  to  intrude  themselves  into  the 
secular  courts,  where  they  affected  to  appear  less  in  the  guise  of  parti- 
zans  than  as  defenders  of  morality  and  religion.  Some  of  these  made 
the  practice  of  law  a  r^ular  pursuit;  they  possessed  ability  and  some- 
times achieved  distinction ;  at  least  one  of  them  became  a  bishop  aiid 
another  a  popa  They  had  a  double  chance  of  promotion,  from  the 
crown  and  from  Borne.  Since  we  perceive  that  the  secular  lawyers 
adopted  the  style  of  the  spiritual  brethren,  and  accepted  their 
canons  of  taste,  there  is  reason  to  suppose  that  the  influence  of 
the  latter  outweighed  that  of  the  former ;  but  there  is  but  little  or 
no  evidence  extant  of  any  hostility  growing  out  of  the  rivalry  of 
these  two  orders,  which  might  otherwise  have  been  brought  for- 
ward as  a  reajson  for  the  fact  that  in  all  the  subsequent  and  long- 
protracted  struggles  between  the  crown  and  the  Koman  See,  the 
bar  uniformerly  ranged  itself  on  the  side  of  the  crown.  At  first, 
no  doubt,  the  clergy  found  a  pretty  easy  victory  over  lawyers 
deficient  in  learning,  practising  before  ignorant  courts ;  but  as  the 
laws  and  recognized  customs  of  the  country  increased  in  number, 
and  grew  more  diversified  in  detail^  it  became  more  and  more  diffi- 
cult to  keep  up  with  the  rules  of  decision  under  two  different 
codes  of  laws ;  the  result  of  which  was  that  the  clergy  were  gradu- 
ally forced  to  recede  to  their  own  tribtmals. 

The  French  bar,  as  imderstood  in  modem  times,  traces  its 
lineage  to  the  ordinances  of  St.  Louis,  dated  in  1270,  which  pre- 
scribed in  some  measure  the  duties  of  advocates.  Three  things 
were  required  of  them,  loyalty,  courtesy,  disinterestedness.  It 
seems  that  it  required  such  a  quantity  of  words  to  display  these 
three  qualities  that  it  soon  became  necessary  to  add  a  fourth ;  for, 
in  a  very  few  years  later,  brevity  was  also  strictly  enjoined ;  and 
this  last  quality  appeared  to  be  the  most  difficult  of  all  to  be 
attained.  Before  the  close  of  the  thirteenth  century  a  magistittte 
gave  the  following  charge  to  the  bar :  "  Grood  method  is  needful  to 
advocates,  and  to  all  sorts  of  people  who  have  to  plead  for  them- 
selves, or  for  othera ;  and  when  they  set  forth  their  pleas  they 
should  compress  the  facts  in  as  few  words  as  they  can,  the  conten- 
tion being,  however,  all  comprised  in  the  words ;  for  the  memory 
of  man  retains  more  easily  a  few  words  than  many,  and  they  are 
more  agreeable  to  the  judges  who  receive  theuL"  Time  and  again 
the  courts  renewed  the  protest  against  that  prolixity  which  in 
early  times  seemed  to  be  almost  inseparable  from  the  law,  and 
which  in  a  variety  of  forms  still  adheres  to  it.  There  is  something 
even  pathetic  in  the  appeals  of  judges,  who  must  have  suffered 
much,  against  the  prevaUing  redundancy  of  the  pleadings,  written 
and  oral  Advocates  were  implored  "  to  leave  off  all  digressions  in 
order  that  they  might  go  straight  to  the  material  points,  to 
avoid  useless  replies  and  repetitions,  not  to  employ  subterfuges 
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and  circTunlocutions/' which  then,  for  the  first  time,  began  to  be 
called  chicanery. 

Then,  as  if  all  patience  were  well-nigh  lost,  the  charge  pro- 
ceeded to  recommend  to  the  bar  that  "  in  speaking  they  should 
not  open  their  mouths  inordinately  wide;  neither  should  they 
gesticulate  at  random  with  their  hands  and  feet ;  nor  disfigure 
^eir  faces  with  contortions ;  nor  display  a  great  pomp  in  small 
cases ;  in  short,  that  their  voices  and  discourse  should  be  in  har- 
mony with  the  subject  on  hand." 

In  those  days  the  Court  of  Parliament  and  the  advocates  prac- 
tising in  it,  who  were  divided  into  consulting  advocates  and  speak- 
ing advocates,  followed  the  king  in  all  his  movements ;  and  hence 
vas  brought  about  a  graduation  of  fees  based  in  some  degree,  curi- 
ously enough,  on  the  style  in  which  the  advocate  travelled.  A  writer 
of  that  age  says,  "  Their  salary  is  regulated  by  days,  according  to  the 
importance  of  the  affair,  according  to  their  learning  and  their  estate ; 
for  it  is  not  reasonable  that  an  advocate  who  goes  on  horseback 
should  receive  as  large  wages  as  one  who  travels  with  two  horses, 
or  with  three  or  more."  It  would  appear,  therefore,  that  a  one- 
horse  lawyer  was  at  the  lowest  grade  of  the  profession. 

The  fees  do  not  seem  to  have  been  very  large,  and  we  are  told 
that  often  the  lawyers  pleaded  without  pay  for  relatives,  "or  for  the 
poor,  in  the  name  of  our  Lord."  They  were  forbidden  by  the  rules 
of  the  order  to  refuse  their  services  in  defence  of  a  party  who  was 
indigent  or  oppressed,  under  penalty  of  expulsion  from  the  bar.  If 
a  lawyer  practised  without  pay,  no  oath  of  office  was  administered, 
bat  he  could  not  charge  any  fees  until  he  had  taken  an  oath  of 
office  "  to  maintain  himself  in  the  office  of  advocate  well  and  loyally, 
and  not  knowingly  to  sustain  any  but  a  good  and  loyal  cause." 

It  must  not  be  supposed  that  when  a  cause  was  to  be  tried  by 
wager  of  battle  the  lawyers  had  nothing  to  do  with  the  case ;  for 
the  allegations  on  either  side  were  ditiwn  up  by  lawyers,  so  as  to 
form  a  regular  issue;  and  these  allegations  were  read  on  the  ground 
before  the  parties  engaged  in  the  combat.  But  here  the  place  of 
the  lawyer  was  quite  subordinate ;  and  as  all  the  persons  present 
would  probably  be  anxious  for  the  fight  to  begin,  he  was  specially 
admonished,  in  matters  of  this  kind,  tobe  brief,  and  to  see  that  his 
language  was  direct.  It  was  also  needful  that  he  should  speak  with 
such  prudence  and  discretion  as  to  say  nothing  of  his  own  motion 
tending  to  injure  or  insidt  the  adverse  party ;  for  if  he  should  do  so, 
he  ran  a  great  risk  of  becoming  a  principal  in  a  like  contest,  in 
which  he  would  require  the  presence  of  some  other  lawyer  to  per- 
form a  similar  service  for  himself;  and  at  least  one  instance  is 
recorded  where  an  advocate;  who  was  performing  a  professional  duty 
of  this  sort,  was  called  into  the  field,  on  wager  of  battle,  for  some 
unlucky  word  which  he  had  inserted  in  his  pleadings ;  though  it  is 
said  that  he  got  off  with  a  good  scare.  The  odds  between  a  lawyer, 
who  had  probably  never  put  on  a  coat  of  mail  in  his  life,  and  a 


134  THE  EARLY  FRENCH  BAR. 

knight,  who  had  been  accustomed  to  all  military  exercises  from  his 
infancy  up,  were  obvious  enough.  According  to  the  theory,  indeed, 
this  inequality  was  a  matter  of  no  significance,  since  Heaven  was 
supposed  to  fight  on  the  side  of  the  right,  and  to  overthrow  the 
wicked ;  so  that  all  the  champion  of  innocence  had  to  do  was  to  go 
through  the  motions  of  a  combat,  in  the  serene  confidence  that  his 
humble  efforts  would  be  rendered  effectual  by  supernatural  aid  It 
would  seem,  therefore,  that  the  lawyer  in  question  was  a  little 
sceptical  on  this  point,  or  else  that  he  was  too  modest  to  expect  the 
divine  interference  in  his  behalf. 

The  same  barons  who  settled  their  disputes  by  the  short  arbitra- 
ment of  the  sword,  sat  in  judgment  between  parties  who  preferred 
a  more  peaceable  solution  of  their  controversies.  Whenever  they 
happened  to  be  in  Paris  they  sat  as  judges,  if  it  so  pleased  them,  in 
the  Court  of  Parliament  Fancying,  as  ignorant  men  not  un- 
commonly do,  that  they  had  a  great  knack  of  deciding  cases,  they 
rarely  missed  a  favourable  opportunity  of  assuming  a  place  on  the 
bench.  Their  opinions  are  not  cited,  because  they  gave  none. 
Their  preference  was  to  decide  in  favour  of  the  plaintiff  or  defendant, 
with  but  little  discrimination  as  to  details;  but  as  sometimes 
nothing  could  be  done  without  recourse  to  writings  and  figures,  there 
were  connected  with  the  court  certain  learned  men  of  the  law,  who 
acted  as  private  advisers  to  the  judges  in  matters  of  unusual  diffi- 
culty. In  the  course  of  time  these  jurisconsults,  as  they  were 
called,  were  occasionally  requested  to  sit  on  the  bench  with  the 
judges  for  the  convenience  of  consultation  and  the  better  despatch 
of  business ;  and  it  came  to  pass  at  last  that  they  acquired  the 
right  to  sit  there,  as  it  were  by  prescription,  and  to  hold  the  court 
alone  when  its  barons  were  absent,  as  they  were  for  the  first  time 
during  the  long  wars  of  the  reign  of  Charles  VI.  Their  absence 
enabled  the  administration  of  justice  to  assume  a  more  regular 
form,  and  the  law  to  acquire  a  more  settled  accuracy.  In  the 
course  of  time  the  barons  found  tliemselves  unable  to  keep  up  with 
these  changes,  which  made  the  rude  country  barons  ridiculous  where 
they  had  formerly  been  distinguished  for  ease  and  readiness  of  de- 
cision ;  and  as  they  were  not  disposed  to  learn  new  things,  they 
gradually  withdrew  from  a  court  which  they  were  no  longer  quali- 
fied to  adorn.  Thus,  as  the  lawyers  had  managed  to  exclude  the 
clergy  from  the  bar,  they  at  last  supplanted  the  barons  on  the 
bench;  a  result  which  the  latter  accepted  only  with  feelings  of 
deep  jealousy  and  resentment,  yielding  reluctantly  to  an  influence 
which  they  could  not  exactly  understand. 

After  the  Court  of  Parliament  of  Paris  was  made  sedentary  in 
that  city  by  an  edict  of  Philip  the  Fair,  the  bar  began  to  take  on 
more  regular  functions ;  and  it  rapidly  developed  into  its  modem 
form,  and  acquired  its  modem  attributes.  From  that  time  the  more 
able,  learned,  and  eloquent  members  of  the  bar,  entering  upon  a 
more  unimpeded  career,  rose  fast  to  wealth,  influence,  and  dis- 
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tinction ;  but  for  a  long  time  their  personal  safety  was  extremely 
piecarioos.  One  of  the  earliest  lawyers  of  great  note  who  perished 
by  violence  was  Jean  des  Mai'es,  a  humane  and  upright  man,  an 
accomplished  jurist,  an  eloquent  advocate.  During  his  long  life  he 
was  devoted  to  the  crown,  and  was  of  the  greatest  service  in 
managing  public  affairs.  When  he  was  seventy-one  years  of  age,  a 
mob  having  broken  out  in  the  city,  he  addressed  the  infuriated 
populace  in  favour  of  moderation  and  peace.  It  is  not  known  how, 
in  doing  this,  he  gave  offence  to  the  king,  but  Charles  VI.  com- 
manded him  to  be  seized  and  tried  for  treason.  He  was  not  permitted 
to  speak  in  his  own  defence,  and  w$is  hurried  to  the  scaffold  with  a 
hundred  other  citizens  of  Paris,  and  there  closed  an  honourable  life 
with  the  calmness  of  a  philosopher,  and  the  fortitude  of  a  martyr. 
In  other  instances  offended  nobles  made  way  with  advocates  whose 
tongues  they  coidd  not  otherwise  silence,  by  assassination,  some- 
times private,  sometimes  judicial. 

We  have  seen  that  in  a  very  early  period  the  bar  had  a  jargon  or 
dialect  of  its  own;  in  losing  this,  other  strange  and  formidable 
methods  of  speech  came  in  vogua  Whether  the  example 'was  at 
first  set  by  the  clergy  who  practised  in  the  courts,  whether  it  was 
through  their  more  general  influence,  or  for  whatever  other  reason 
it  may  have  been,  the  oral  pleadings  of  an  advocate  resembled  a 
seraion  more  than  anything  else,  and  invariably  began  with  some 
text  of  Scripture  which  he  deemed  suitable  to  his  case,  or  pertinent 
to  the  remarks  which  he  had  to  make.  The  formal  partition  of  a 
discourse  into  regularly  and  extensively  numerated  divisions,  which 
has  been  so  often  ridiculed,  and  which  has  become  so  odious  to  our 
modem  ears,  was  regarded  as  an  indispensable  requisite  of  a  foi'ensic 
oration;  and  the  greater  the  number  of  divisions,  the  greater 
apparently  was  deemed^the  discourse.  One  of  the  most  urgent  of 
the  orders  laid  upon  the  bar  was  that  they  should  make  such 
divisions:  ** Materiam  eaiLsarum  tuarum  divide  per  membra^  ut 
mlius  commendes  memorice."  Of  all  the  recommendations  to  the 
har,  a  satirical  writer  has  said,  this  rule  was  only  dominated  by  the 
first  rule  of  all :  "  Prceferas  solverUes  rum  solventtbus;  "  ("  You  shall 
prefer  those  who  pay  to  those  who  pay  not").  After  citing  and  re- 
peating his  text  of  Scripture,  so  that  the  ruling  idea  of  his  discourse, 
the  theme  of  all  his  variations,  should  not  be  lost  sight  of,  the 
advocate  proceeded  to  announce  the  divisions  of  his  subject,  and 
how  these  divisions  were  to  be  subdivided.  What  followed  all  this 
was  a  complete  farrago  of  quotations  from  all  authors,  heathen  and 
divine,  thrown  in  apparently  almost  at  random ;  the  plaintiff  was  a 
Daniel,  a  Hyperion,  or  a  Joseph,  the  defendant  a  Cleon,  a  satyr,  or 
a  son  of  Belial ;  artificial  parallels  between  incidents  in  the  trial 
and  some  fable  of  mythology  were  long  drawn  out ;  the  text  of 
Scripture  was  repeated  at  the  begiiming  of  every  paragraph ;  half  of 
the  speech  would  be  in  Latin  and  Greek,  and  luinlly  any  part  of  it 
to  the  purpose.  . 
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Such  was  the  taste  of  the  aga  Looking  over  these  dreary  in* 
tellectual  secretioBS^  which  seem  to  us  to  be  only  persuasives  to 
suicide,  we  may  wonder  how  the  judges  could  endure  to  listen  to 
such  impertinent  medleys ;  and  yet  in  only  one  recorded  instance 
did  a  judge  manifest  any  impatience  at  the  received  style,  and  we 
cannot  be  quite  certain  that  he  was  impatient  then.  There  was  a 
case  before  the  court  arising  out  of  a  contract  to  manufacture  or  sell 
^  certain  number  of  jugs.  The  advocate  began  by  citing  a  text  of 
Scripture  to  the  effect  tiiat  the  potter  has  power  over  the  clay,  and 
may  make  one  vessel  to  honour  and  anotiier  to  dishonour.  Then 
after  stating  the  divisions  of  his  subject,  he  began  with  the  manu- 
facture of  earthenware  vessels  among  the  Etruscans,  and  dwelt  at 
great  length  upon  the  ceramic  art  among  the  Eomans.  Coming  at 
last  to  a  temporary  pause,  the  president  said :  ''  Now,  sir,  that  you 
have  got  the  llomans  in  the  jug,  you  can  proceed  with  the  case." 

In  those  days  a  common-place  book,  filled  with  scraps  of 
citations  from  all  kinds  of  ancient  writers,  on  all  kinds  of  subjects, 
was  deemed  necessary  to  the  equipment  of  every  advocate. 
Pasquier,  a  truly  great  lawyer,  and  an  exceedingly  powerful  orator, 
was  among  the  first  to  discard  the  sacred  text  at  the  beginning  of 
his  speeches,  and  to  renounce  the  continual  quotation  of  tlie  olden 
authors.  Deeply  imbued  with  classical  learning,  he  perceived  that 
the  proper  method  of  imitating  the  classic  authors  was  not  to  patch 
up  a  composition  out  of  their  disjointed  sayings ;  that  -the  beauty 
of  those  authors  consisted  in  their  simplicity  and  perspicuity,  a 
certain  ease  and  directness  of  speech  by  which  they  concealed  their 
art,  instead  of  parading  it  to  public  view.  The  innovation  which 
he  made  required  all  of  his  ability  to  sustain  it.  He  had  a  neigh- 
bour who  was  also  a  lawyer,  and  was  devoted  to  the  old  order  of 
things ;  he  claimed  it  as  a  glory  that  he  bad  discovered  the  origin 
of  the  bar  in  the  pages  of  Homer;  and  he  expressed  it  as  his 
opinion  that  ''there  could  be  notlung  more  profitable  than  an 
etymological  dictionary,  containing  the  names  of  all  the  arts,  and  of 
all  utensils,  in  Greek,  Latin,  and  French,  which  would  be  a  fountain 
from  whence  one  might  draw  the  most  beautiful  similitudes  and 
comparisons  which  could  be  used,  and  which  would  be  nowise 
common."  It  was  thus  that  he  expected  to  adorn  his  eloquence, 
by  unheard  of  words  and  phrases  drawn  from  the  dead  languages, 
beautiful  similitudes  and  comparisons  extracted  from  a  dictionary. 
Pasquier  insisted  with  him  that  these  citations  were  quite  unknown 
to  the  ancients,  and  finally  induced  him  for  once  to  make  a  speech 
entirely  out  of  his  own  head.  Apparently  he  was  not  quite  pleased 
with  the  experiment,  for  he  afterwards  told  his  adviser,  "  that  that 
single  speech  had  cost  him  more  trouble  than  any  three  that  he  had 
ever  pieced  together  by  making  quotationa" 

The  habit  seemed  to  be  well-nigh  incorrigible.  It  could  hardly 
be  expected  that  a  discoiu^e  which  was  a  mere  medley,  taken  from 
various  and  indifferent  sources,  would  have  any  very.close  relation- 
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ship  with  the  matter  which  happened  to  be  under  nominal  dis- 
cussion ;  if  any  connection  existed,  it  was  remote  and  precarious. 
Po^zgio,  the  Florentine  historian,  wrote  a  book  on  the  question, 
"  Whether,  when  a  man  is  invited  to  dine  with  another,  he  sliould 
return  his  thanks  to  his  host  for  the  dinner,  or  whether  the  host 
should  return  thanks  to  his  guest  for  the  favour  of  his  company." 
Doubtless  it  would  occur  to  most  persons  that  the  solution  of  the 
question  would  depend  almost  wholly  on  the  circumstances  of  each 
particular  case ;  somewhat,  on  tlie  goodness  of  tlie  dinner  and  the 
goodness  of  the  company.  But  thus  it  was  that  scholasticism  dealt 
with  every  question  as  a  pure  abstraction,  leaving  out  all  details  as 
irrelevant  matter.. 

It  may  seem  wonderful  to  us  that  men  could  ever  have  made 
siich  orations,  still  more  wonderful  that  men  could  ever  have 
listened  to  them ;  but  there  is  abundant  evidence  that  they  were 
greatly  admired  in  their  day ;  the  absurdity  of  the  method  was 
neither  seen  nor  suspected.  Is  the  bar  now  unconsciously  com- 
mitted to  practices  which  will  be  equally  outworn  in  some  coming 
time  ?  If  we  could  see  them,  possibly  such  may  chance  to  exist. 
A  man  through  political  influence,  or  popular  favour,  or  executive 
patronage,  gets  on  the  bench ;  he  is  one  whose  opinion  has  been 
rarely  asked,  and  still  more  rarely  relied  upon ;  and  which,  perhaps, 
could  not  be  acted  on  in  any  serious  matter  without  misgiving  and 
trepidation ;  and  yet  as  soon  as  he  is  placed  on  the  bench,  without 
any  intellectual  regeneration  to  convert  ignorance  into  learning,  or 
any  mental  alchemy  to  transmute  his  painful  mediocrity  into  vast 
ability,  he  at  once  becomes  an  "  authority."  Could  legal  Lamaism 
go  any  farther  ?  If  the  lawyers  of  whom  we  have  been  speaking 
quoted  Christ  and  Ovid,  St.  Peter  and  Catullus  in  the  same  breath, 
do  we  not  also  cite  Marshall  and  Busteed  on  the  same  page  ?  If 
they  culled  their  quotations  with  an  unstinted  hand,  do  we  not  cite 
authorities  to  prove  every  legal  idea  which  we  advance  ;  often  as  to 
points  which  no  one  ever  disputed,  very  much  as  if  an  astronomer 
in  saying  that  the  sun  stands  on  the  meridian  at  noon-day,  should 
prove  his  position  by  adding  the  names  of  Newton,  Herschel,  and 
many  other  astronomei;s  ?  It  must  be  owned  that  we  do  something 
in  this  way ;  and  it  is  all  very  proper ;  but  it  may  happen  that  it 
^  look  quite  otherwise  to  our  descendants  three  or  four  himdred 
years  hence. 

In  an  age  of  great  ignorance  and  corruption  we  could  hardly 
^pect  to  find  the  bench  and  bar  quite  free  from  reproach ;  if  such 
were  the  case  with  the  French  bench  and  bar  in  early  times,  they 
were  maligned  to  an  almost  unexampled  degree.  Satirists  did  not 
6pare  them.  One  of  them  thus  addresses  the  bar :  '*  When  you  are 
in  the  court,  and  are  pleading  one  against  the  other,  it  would  seem 
&3  if  you  were  ready  to  devour  each  other,  as  if  you  had  an  eager 
desire  to  protect  innocence  ;  but  when  you  come  out,  you  go  to  the 
nearest  dnnking-house,  and  there  devour  the  substance  of  youi 


438 


THE  EARLY  FRENCH  BAR. 


clients.  You  are  like  foxes,  which  appear  to  be  disposed  to  tear 
each.other  up,  but  which  precipitate  themselves  in  common  upon  a 
hen-roost,  there  to  consume  their  prey."  Another,  no  less  savage, 
speaks  of  them  as  follows :  *'  Is  it  a  good  thing  to  see  the  wife  of 
an  advocate,  who  had  not  ten  crowns  of  I'ent  after  buying  his  office, 
going  about  dressed  like  a  princess,  with  gold  on  her  head,  on  her 
neck,  on  her  waist,  and  other  parts  of  her  person  ?  You  say  that 
this  is  suitable  to  your  estate.  To  the  devil  with  you,  and  your 
estate  too."  But  the  most  terrible  apostrophe  hurled  at  the  judges, 
lawyers,  and  all  others  connected  with  the  administration  of  justice, 
was  as  follows :  "  The  gentlemen  of  the  Parliament  of  Paris  have 
the  most  beautiful  rose  which  there  is  in  France,  (alluding  to  a 
rose- window  which  adorns  the  Palace  of  Justice,)  but  it  has  been 
stained  crimson  with  the  blood  of  the  crying  and  weeping  poor. 
These  gentlemen  wear  long  robes,  and  their  wives  are  dressed  as 
princesses.  If  their  garments  were  put  Tinder  a  press,  the  blood  of 
the  poor  would  run  out.  My  lords  jurists,  are  the  revenues  that  you 
spend  a  part  of  your  patrimony  ? " 

•  This  language  is  severe,  and  betrays  a  bitter  animosity;  but 
beyond  the  invective  and  denunciation  it  contains  hardly  a  serious 
charge.  It  was  no  discredit  to  the  bar  that  the  heat  arising  from 
discussion  in  the  courts  was  not  perpetuated  in  lasting  dissensions ; 
nor  that  some  of  the  bar  were  prosperous  and  able  to  dress  their 
families  well ;  and  as  for  the  oppression  of  the  poor,  the  accusation 
is  so  vague  as  to  be  of  but  little  force. 

However  ardent  may  have  been  the  feelings  excited  by  the 
debates  which  took  place  in  the  courts,  the  courtesies  of  the  bar 
seem  to  have  been  carefully  maintained.  .  In  the  trial  of  a  cause, 
M.  Claude  Mangot,  in  making  the  closing  argument,  was  inter- 
rupted by  Versoris,  whose  speech  he  was  answering.  Turning  to 
his  adversary,  he  said:  "Monsieur  Versoris,  you  do  wrong  to 
interrupt  me  ;  you  have  said  enough  already  to  earn  your  oats ! " 
After  the  judgment  of  the  court  had  been  rendered,  the  president 
said :  "  Monsieur  Claude  Mangot,  the  court  directs  me  to  say  that 
that  which  is  given  to  advocates  for  their  services  is  not  called 
oats  but  honoraries."  The  reprimand  was  not  very  severe,  but 
Claude  Mangot  took  it  so  much  to  heart  that  he  became  ill  from  it 
and  died  a  few  days  afterwards.  He  must  any  way  have  been  of 
a  singular  disposition,  for  after  his  return  from  the  university, 
beginning  the  study  of  the  law,  he  made  a  vow  not  to  utter  a  single 
word  for  four  years,  a  resolution  to  which  he  firmly  adhered. 
During  these  four  years  he  was  exceeding  diligent  in  study,  and  in 
attendance  upon  the  courts ;  and  then,  entering  upon  the  duties 
of  an  advocate,  he  achieved  a  brilliant  and  lasting  reputation.  Of 
him  it  was  said  by  another  great  lawyer:  "He  was  the  most 
accomplished  person  that  one  could  desire  to  see.  He  was  only 
thirty-six  years  old  when  he  died,  and  he  would  have  had  no 
equal  in  probity  and  integrity,  in  learning,  or  in  his  acquaintance 
with  literature^  if  he  had  lived  to  arrive  at  man's  estate." 
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Another  instance  of  collision  between  two  members  of  the  bar 
is  recordecL  In  1595,  Amatild,  who  was  then  at  the  head  of  his 
profession,  was  called  on  to  pronounce  the  eulogy  of  Montmorency 
before  the  Parliament  of  Paris,  on  the  occasion  of  the  enregistering 
of  the  commission  of  the  latter  as  Constable  of  France.  This,  as 
all  like  occasions,  was  a  place  for  the  display  of  great  pomp,  royalty 
and  nobility  being  fully  represented  on  the  seats  of  the  court- 
room ;  the  orator  for  the  time  being  expected  to  set  forth  all  the 
virtues  of  the  recently  elevated  dignitary  with  a  Ciceronian  dis- 
course, abounding  with  the  most  fastidious  encomium ;  the  person 
thus  applauded  being  present,  and  being  presumed  to  taJse  great 
pleasure  in  hearing  his  own  praises,  skilfully  gotten  up  to  order ; 
such  was  the  taste  of  the  age.  Arnauld  acquitted  himself  the  best 
he  could,  and  was  warmly  applauded  for  his  eloquence  ;  but  there 
happened  to  be  present  a  young  Huguenot  advocate,  Du  Pleix  by 
name,  who  only  saw  the  ridiculous  side  of  this  proceeding ;  and  a 
few  days  afterwards  he  published  an  ingenious  and  laughable 
travesty  of  the  oration,  which  met  with  still  more  favour  than  the 
original,  whose  fulsome  adulation  it  was  intended  to  rebuke. 
Amauld  had  attained  to  great  influence,  fortime  and  fame,  and 
having  become  a  little  dogmatic  and  sensitive,  as  old  lawyers  in 
such  case  sometimes  are  wont  to  be,  he  had  Du  Pleix  brought 
before  the  court  in  secret  session,  to  answer  for  this  breach  of 
propriety.  On  being  reminded  of  his  offence,  Du  Pleix,  addressing 
the  court,  said,  in  a  manly  sort  of  way,  **  I  have  committed  a  folly, 
and  it  is  necessary  that  I  swallow  it  down.  But  open  the  doors, 
for  it  will  be  more  exemplary  for  the  youth,  if  this  shoidd  be 
rocanted  in  their  presence,"  and  then  in  a  public  audience  he 
prayed  Amaidd  to  pardon  him.  But,  like  the  flying  Parthian,  he 
reserved  his  most  envenomed  and  fatal  shaft  for  the  last ;  for  on 
scrutinizing  the  records  of  the  chamber  of  accounts  he  found 
patents  to  the  infant  children  of  Amauld  for  annual  pensions  of 
£15,000,  which,  by  virtue  of  legal  proceedings  which  he  instituted, 
he  caused  to  be  annulled. 

It  has  been  the  fate  of  lawyers  in  all  times  to  be  abused  by 
satirists  who  are  keenly  alive  to  the  details  of  life,  and  to  be 
praised  by  historians,  who  sum  up  general  results.  It  must  be 
admitted  that  in  the  time  and  place  of  which  we  are  speaking, 
virtue  was  a  plant  of  rare  growth ;  from  the  throne  to  the  hovel, 
comiption,  passion,  cupidity,  prejudice,  reigned  almost  supreme. 
The  church  was  no  better  than  the  world.  Spiritual  preferment 
vaa  bought  and  sold  like  any  other  commodity ;  boys  were  made 
bishops ;  and  war,  gallantry,  and  something  worse,  were  the  most 
prevalent  pursuits  of  the  clergy.  It  was  an  age  when  dogma 
trampled  upon  and  scorned  the  better  feelings  of  the  heart  The 
ministers  of  religion,  who  usurped  dominion  of  the  fagot  and  the 
Bword,  were  often  the  readiest  apologists  for  crime.  The  most  re« 
volting  and  odious  of  all  discourses  ever  placed  upon  record,  was 


140  THE  EABLT  FRENCH  BAB. 

one  made  by  Jean  Petit,  a  monk  and  a  doctor  of  theology,  on  the 
8th  day  of  March  1408,  before  a  royal  council  The  Duke  of  Bnr-^ 
gundy,  having  caused  the  Duke  of  Orleans  to  be  foully  assassinated, 
appeared  before  the  council,  and  his  cause  was  pl^ed  by  Jean 
Petit,  who,  in  his  address,  not  only  absolved  the  assassin,  but 
demanded  that  he  should  be  recompensed,  exalting  the  practice  of 
assassination  to  the  rank  of  one  of  the  cardinal  virtues.  The  right 
to  assassinate  an  enemy  he  proved  by  twelve  reasons,  so  numbered  in 
honour  of  the  twelve  apostles ;  three  being  drawn  from  the  moral 
philosophers,  three  from  theological  doctrines,  three  &om  the  civil 
law,  and  three  from  the  holy  writ.  These  premises  were  set  forth 
with  a  wealth  of  falsehood  and  blasphemy  which  has  never  been 
equalled ;  and  yet  the  orator  was  so  much  admired  that  he  was 
eompelled  to  repeat  his  oration  to  an  immense  and  applauding 
multitude  in  front  of  the  church  of  Notre  Dame.  There  is, 
perhaps,  not  a  nest  of  robbers  now  on  the  face  of  the  earth  that 
would  tolerate  the  sentiments  which  he  uttered.  What,  then, 
shall  be  said  for  the  acclaiming  populace  ?  Only  one  thing,  and 
that  is,  that  they  were,  perhaps,  not  quite  so  bad  as  they 
seemed,  though,  doubtless,  they  were  close  on  the  margin  of 
total  depravity.  We  cannot  proceed  far  with  the  history  and 
literature  of  that  period,  without  perceiving  that  the  people  of 
that  day  were  not  the  people  of  ours.  What  they  admired,  we 
admire  no  more;  what  they  mourned  over  we  rejoice  at;  their 
jests,  which  set  the  table  in  roar,  would  make  us  shed  tears,  if  we 
had  tears  to  shed.  So  great  is  this  difference  that  it  seems  to 
amount  to  more  than  a  difference  of  taste.  The  truth  is  that 
scholasticism  had  totally  vitiated  the  human  mind;  form  had 
superseded  substance;  the  object  of  language  was  neither  to 
express  nor  conceal  thought ;  not  to  convince  the  understanding, 
nor  yet  to  persuade  the  heart;  but  was  simply  to  astound  and 
mystify  the  hearer  by  a  maze  of  ingenious  paradoxes,  a  train  of 
audacious  sophistries  ;  and  the  speaker  or  the  writer  was  admired 
only  as  an  acrobat  is  admired  for  his  feats  of  skill,  with  but  little 
regard  to  the  utility  of  his  efforts. 

Where  want  of  space  forbids  a  resort  to  proof  we  must  ventiure, 
as  a  well-grounded  opinion,  that  in  point  of  deconim,  learning,  aud 
integrity,  the  bar  contained  a  greater  number  of  creditable 
examples  than  any  other  rank  or  calling  in  society.  Pierre  Flotte, 
a  lawyer,  was  excommunicated  by  the  pope,  Boniface  VIIL,  as 
being  "  one-eyed  of  body,  and  totally  blind  of  spirit "  (Senip-videns 
cmyore  merUeque  totaliter  exccBcatus)]  but  this  was  only  for  main- 
taining the  laws  against  the  encroachments  of  the  Holy  See. 
Another  lawyer,  Yves  de  Kermartin,  was  canonized  by  another 
pope  for  the  good  deeds  done  while  in  the  flesh.  He  is  the  only 
lawyer,  it  is  said,  who  ever  attained  to  that  posthumous  honour; 
he  is  known  in  the  calender  as  St  Yves,  and  i^  tlie  patron  saiot 
of  the  French  bar.    History  transmits  the  names  of  many  lawyer? 
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of  tills  early  period,  who  we^e  no  less  beloved  and  respected  for 
their  integrity  and  vii-tue  than  renowned  for  their  learning  and 
eloquence. 

After  the  discovery,  or  reported  discovery,  of  the  Pandects  at 
Amalfi,  the  study  of  the  civil  law  was  pursued  with  all  the  zeal 
which  marked  the  restoration  of  learning;  and  then  arose  the  great 
teacheis  of  the  law  who  mapped  out  the  plan  of  ancient  and  modem 
legal  science.  Among  these,  and  of  the  first,  was  Alciat,  a  Milanese 
Ij  birth,  but  by  adoption  a  Frenchman,  who  first  clothed  the  law 
with  the  elegance  of  polite  literature,  and  who  prepared  the  way 
for  Cujas,  the  only  lawyer  to  whose  name  the  epithet  of  great  has 
ever  been  permanently  attached.  Devoting  his  life  exclusively  to 
the  study  of  the  Boman  law,  possessing  a  vast  genius  for  scholar- 
ship, Cujas  is  supposed  to  have  attained  a  proficiency  in  this  branch 
of  learning  which  has  never  been  equalled  in  modem  times.  His 
habit  was  to  lie  at  full  length  on  the  floor,  poring  over  some  volume 
or  manuscript  of  the  law.  Vast  throngs  of  students  followed  him 
wherever  he  went.  As  he  spoke  of  nothing  but  his  favourite  science, 
and  never  on  the  subject  of  religion,  he  was  suspected  of  being  a 
Calvimst.  Being  asked  one  day,  directly,  his  opinion  on  the  subject 
of  religion,  he  remarked  cautiously  that  he  found  nothing  on  the  sub- 
ject in  the  Pandects.  There  is  no  doubt  but  that  this  study  of  the 
civil  law  produced  a  class  of  men  who,  in  respect  of  pliilosopic 
caltivation,  of  scientific  attainment,  and  of  liberality  of  character, 
excelled  our  revered  sages  of  the  common  law.  It  was  but  natural 
that  it  should  do  so.  We  cannot  mention  many  names  in  this 
brief  article ;  but  let  us  pause,  in  conclusion,  upon  that  of  a  good, 
pure,  and  great  lawyer,  Chancellor  V  Hopital. 

There  is  something  in  the  life  of  this  man  that  elevates  and  re- 
fines our  conception  of  human  nature.  It  cannot  be  unfair  to 
compare  him  with  a  great  English  judge  of  a  later  period.  Sir 
Matthew  Hale  was  bom  more  than  a  century  after  T  Hopital. 
Loth  were  profound  jurists;  able,  upright,  laborious,  and  con- 
scientious judges.  Both  of  them,  in  the  intervals  of  exacting 
pursuits  at  the#bar  and  on  the  bench,  devoted  their  time  to  legal 
and  miscellaneous  writings.  Of  the  latter  kind,  Hale  left  behind 
him  two  volumea»of  moral  and  religious  tracts;  T Hopital,  two 
volumes  of  Latin  poems.  The  former  had  a  great  success  in  their 
(lay ;  the  latter  are  said,  by  those  who  have  read  them,  to  be  not 
destitute  of  poetical  talent ;  but  both  the  homilies  and  poems  are 
nearly  forgotten  now.  Both  had  a  capacity  for  unrelenting  and 
profitable  study,  and  both  were  cultivated  scholars.  But  at  this 
point  the  resemblance  ceases.  The  earliest  bom  was  by  far  the 
lucre  enUghtened  of  the  two.  Sir  Matthew  Hale,  a  prey  to  bigotry 
in  its  gloomiest  form,  caused  two  women  to  be  bumed  for  witch- 
craft ;  he  was  the  last  of  the  English  judges  who  sentenced  for  that 
offence.  So  rank  was  his  intolerance,  that  he  declared  that  whoever 
believed  not  in  witchcraft  was  an  atheist.    Ear  from  being  a  time* 
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serving  judge,  yet  It  so  happened  thaji  all  his  errors  only  tended  to 
bis  official  promotion,  and  to  an  increase  of  popular  favour.  His 
didactic  writings  made  his  name,  while  he  was  living,  a  household 
word,  and  enhanced  the  veneration  in  which  he  was  held  after  his 
death.  If  it  is  a  reproach  to  his  memory  that  he  caused  two  de- 
crepit, innocent  old  women,  to  be  burned  to  death  by  fire,  it  was  no 
discredit  to  him  while  living ;  he  was  mentioned  in  the  prayers  of 
the  faithful,  and  his  walk  and  conversation  were  pointed  to  as  an 
example  which  the  youth  would  do  well  to  follow.  Even  now  it  is 
said  that  he  must  be  judged  by  the  age  in  which  he  lived,  and  that 
he  is  not  to  be  censured  for  faults  which  were  common  to  his  time ; 
but  this  claim  is,  perhaps,  more  charitable  than  correct,  since  we 
judge  all  men  by  their  relationship  with  the  era  in  which  they  live ; 
not  to  applaud  them  if  they  have  been  no  worse  than  those  by 
whom  they  were  surrounded,  but  to  discern  whether  they  have  in- 
tellectually or  morally  excelled  their  aga 

It  is  no  merit  now  to  disbelieve  in  witchcraft;  it  would  have 
been  a  merit  in  Sir  Matthew  Hale.  There  were  not  wanting  in- 
telligent men  and  women,  living  at  that  time,  who  rejected  .the 
bavl^rous  superstition ;  and  certainly  this  learned  judge,  who  was 
familiar  with  the  great  writings  of  antiquity,  was  not  without  the 
means  of  forming  a  higher  judgment.  The  truth  is,  that  with  all 
his  fine  natui'al  abilities  and  extensive  acquirements,  there  was  a 
certain  narrowness  in  his  composition  which  greatly  limited  the 
bounds  of  his  intellectual  visioiL  To  him  the  common  law,  with 
all  its  artificial,  and  often  unjust  aud  oppressive  rules,  was  the  per- 
fection of  human  reason ;  and  to  him  vulgar  and  irrational  supersti- 
tion spoke  with  the  accents  of  the  divine  voice.  While  he  was 
free  from  servUity,  he  was  at  the  same  time  a  stranger  to  that 
spacious  freedom  of  thought  which  made  up  the  life  of  1'  Hopital. 
Both  lived  in  strangely  troubled  times,  wherein  the  path  of  duty 
was  closely  beset  with  thorns  and  snares,  when  any  sincere  con- 
viction might  be  branded  and  punished  as  a  crime ;  but  from  out 
of  these  difficulties  the  French  jurist  achieved  the  nobler  triumph. 
Sir  Matthew  Hale  walked  hand  in  hand  with  all  tha  prejudices  of 
his  age ;  if  he  sometimes  withstood  the  crown,  he  never  resisted 
.the  people ;  V  Hopital  did  both.  Animated  by  a  sincere  respect  for 
religion,  mindful  of  its  precepts,  and  diligent  in  its  observances,  he 
discarded  the  common  belief  in  sorcery.  At  a  time  when  religious 
persecution  was  esteemed  to  be  the  first  duty  of  a  citizen,  he 
pleaded  almost  alone  for  religious  toleration.  He  was  not  only  in 
advance  of  his  age ;  he  was  in  advance  of  the  present  age. 

"  Placed  by  circumstances  near  a  king  who  was  a  minor,  and 
between  two  hostile  factions,  charged  with  the  maintenance  of  the 
royal  authority  against  all  the  unchained  passions  and  interests  of 
the  time,  THopitcd  was  a  political  as  well  as  a  forensic  orator;  but 
whether  in  the  assemblies  of  the  States  General,  or  in  the  forum  of 
the  Parliament^  he  never  forgot  his  character  as  a  magistrate.    It 
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was  not  by  violence  but  by  gentleness  that  he  sought  to  allay 
ktred  and  to  restore  peace.  It  was  toleration  that  he  preached, 
vith  a  strong  and  natural  eloquence,  sprinkled  with  popular  pro- 
verbs, breathing  the  amiable  spirit  of  the  Gospel.  Whilst  Catholics 
and  Huguenots  were  running  to  arms,  he  assailed  his  adversaries 
with  the  weapons  of  charity,  *  A  good  life/  he  said,  *  persuades 
more  than  prayer ;  the  sword  can  do  but  little  against  the  spirit, 
unless  it  is  to  destroy  the  soul  with  the  body.  Let  us  take  away 
these  diabolical  names,  names  of  parties,  factions  and  seditions, 
Lutherans,  Huguenots,  Papists;  let  us  not  change  our  name  of 
Christians !' " 

In  another  discourse  he  said :  "  Let  us  look  upon  the  Protestants 
as  oar  brethren;  let  us  not  condemn  a  helpless  people  unheard. 
What  we  have  to  do  is  to  rule  the  state,  not  to  pass  on  questions  of 
faith.  One  may  be  a  good  citizen  without  being  a  Catholic;  one 
may  separate  from  the  church  without  ceasing  to  be  a  good  subject 
of  the  king.  What  is  needed  is  that  the  citizens,  whether  Protest 
tant  or  Catholic,  live  in  peaca  Woe  to  those  who  counsel  the  king 
to  pat  himself  at  the  head  of  half  of  his  subjects  for  the  purpose  of 
butchering  the  other  half  !*' 

And  not  in  vain  did  he  labour ;  for  after  years  of  painful  and  fear- 
less effort,  he  obtained  the  edict  which  prevented  the  establishment 
of  the  Inquisition  in  France,  and  also  the  more  short-lived  edict  of 
pacification,  guaranteeing  the  free  exercise  of  Protestant  worship. 
Certainly  a  man  living  on  the  border-land  of  the  middle  ages 
—for  he  was  bom  in  1504 — capable  of  these  liberal  and  gene- 
rous views,  devoting  a  life-time  in  endeavouring  to  secure  their 
adoption,  and  achieving  so  much,  may  well  be  considered  to  be  one 
of  the  brightest  ornaments  that  the  bar  h£is  ever  produced  in  any 
country ;  as  one  of  the  heroes  of  the  true  knighthood  of  noble  and 
magnanimous  spirits,  upon  whose  spotless  lives  the  historian  may 
dwell  with  pleasure,  and  the  reader  with  profit. 

If  it  is  apparent  to  us  that  Chancellor  THopital  was  greatly  in 
advance  of  the  civilization  of  his  time,  his  contemporaries  for  the 
most  part  only  perceived  that  there  was  a  want  of  harmony  between 
him  and  thenoL  With  the  usual  discriminating  logic  of  the  world, 
they  said  that  since  he  was  in  favour  of  toleration  of  Huguenots,  he 
must  needs  be  a  Huguenot  himself;  a  charge  which  was  more 
plausible  than  any  other  that  could  be  made,  and  was  at  the  same 
time  the  most  damaging.  In  1568,  Catherine  de  Medicis,  the  evil 
geoios  of  her  age,  excluded  him  from  the  council ;  and  a  few  days 
later  she  sent  to  his  country  seat,  whither  he  had  retired,  and  de- 
manded the  seals.  He  surrendered  them  without  regret,  saying 
truly  that  the  world  had  become  so  comipt  that  he  could  no  longer 
influence  its  affairs.  He  had,  previously,  in  a  public  discourse, 
held  at  a  time  when  the  frame- work  of  society  was  completely  over- 
turned by  civil  war,  when  an  imprudent  word  often  meant  death 
to  the  speaker,  declared,  with  that  unconscious  intrepidity  which 
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was  one  of  the  most  marked  traits  of  his  character,  "  Every  order 
of  society  is  corrupted ;  the  people  are  badly  instructed ;  they  hear 
only  of  tithes  and  taxes,  nothing  of  good  morals ;  each  wishes  to 
see  his  own  religion  approved,  that  of  all  others  persecuted." 

It  is  said  that  in  his  retreat  he  found  unexpected  enjoyments. 
The  exercise  of  private  charity,  the  amusements  of  a  country  life, 
the  reading  and  composition  of  Latin  poems,  in  which  he  took  great 
pleasure,  and  the  conversation  of  a  few  friends,  occupied  the  time 
which  was  not  consecrated  to  the  care  and  education  of  his  children 
Passing  his  days  in  this^peaceful  manner  he  wrote  to  a  friend:  "I 
was  ignorant  that  rural  life  possessed  so  many  charms.  I  have 
seen  my  hair  grow  white  without  knowing  where  I  could  find 
happiness.  In  vain  nature  had  created  me  to  love  repose  and  lei- 
sure; I  never  should  have  surrendered  myself  to  that  pleasing 
inclination,  if  Heaven,  regarding  me  with  an  eye  of  pity,  had  not 
released  me  from  the  fetters  which  I  should  not  have  been  able  to 
break.  If  any  one  imagines  that  I  thought  myself  happy  when 
fortune  seemed  to  smile  upon  me,  and  that  I  am  unhappy  now  that 
I  have  lost  all  her  brilliant  advantages,  he  knows  but  little  of  the 
bottom  of  my  heart." 

Four  years  after  his  retirement  he  saw  in  the  massacre  of  St 
Bartholomew  the  dire  catastrophe  of  that  policy  of  violence  which 
he  had  powerfully  struggled  against  all  his  life.  He  recorded  his 
sad  commentary  on  the  event  in  the  lines*  of  Statins : 

**  Excidat  ilia  dies  mvo,  nee  posteia  ciedant 
Saecula "    [Lib.  V.] 

But  his  own  life  was  imperilled;  furious  bigots  recalled  the 
author  of  the  theory  of  toleration  which  was  a  condemnation  of 
their  wicked  deeds.  Being  counselled  to  flee  for  safety,  he  said, 
'*  By  no  means ;  I  shall  only  go  hence  when,  according  to  the  plea* 
sure  of  God,  my  hour  is  come."  The  next  day  he  was  told  that  a 
troop  of  armed  men  were  approaching  the  house,  and  he  was  impor- 
tuned to  allow  the  doors  to  be  closed  and  that  liis  family  and  friends 
there  present  might  fire  upon  them  if  they  endeavoured  to  enter; 
but  being  perfectly  unmoved,  he  replied,  "  No ;  open  the  door ;  and 
if  the  small  door  is  not  wide  enough  for  them  to  enter,  open  the 
large  one."  The  men  had,  indeed,  come  to  put  him  to  death,  but 
just  before  they  reached  the  house  they  were  overtaken  by  a  mes- 
senger from  the  king,  who  was  sent  to  inform  them  that  the  chan- 
cellor was  not  of  those  who  were  proscribed.  On  being  told  this  he 
said  coldly,  and  without  changing  coimtenancOi  ''  I  did  not  know 
that  I  had  merited  either  death  or  pardon." 
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The  case  of  Brandt  &  Co.  v.  Dickson,  decided  by  the  Second  Divi- 
sion in  January,  is  rather  an  important  one,  looking  to  its  bearings 
upon  the  every-day  dealings  of  commercial  men.  The  facts  of  the 
case  are  as  follows : — 

The  pursuers  sold  a  quantity  of  flax  to  an  Arbroath  manufac-' 
tnrer.  It  was  made  a  condition  of  the  sale  that  a  biU  running 
from  the  date  of  sale,  should  be  granted  by  the  purchaser  for  the 
price  upon  the  delivery  of  the  goods.  The  flax  was  redeived  at 
the  manufacturer's  warehouse  upon  the  Saturday  in  his  absence, 
and  part  of  the  flax  was  worked  up  by  his  manager.  Upon  the 
same  day  there  was  delivered  to  him  at  his  private  residence  the 
invoice  which  had  been  sent  by  post.  Two  things  happened  upon 
the  following  Monday.  In  the  first  place,  the  purchaser  went  to 
his  warehouse  and  found  that  the  flax  had  arrived.  Then  in  the 
course  of  that  day,  he  received  a  certain  letter  from  a  bank  which 
induced  him  to  suspend  business,  and  following  this  resolution  out, 
he  ordered  the  flax  to  be  set  aside.  It  appeared  from  the  evidence 
led  that  the  purchasei^s  afifairs  had  been  for  some  time  in  no  very 
prosperous  condition  ;  he  seems  to  have  got  along  in  business  in  a 
great  measure  through  the  assistance  which  haid  hitherto  been 
afforded  to  him  by  the  bank  in  the  way  of  discounting  unaccepted 
bills,  and  allowing  him  to  exceed  the  limits  of  his  cash  account. 
Sequestration  followed  the  suspension  of  business,  and  this  present 
action  arose  between  the  sellers  and  the  trustee  upon  the  seques- 
trated estata 

The  ground  of  action,  as  laid  in  the  first  proceedings  in  the  Sheriff 
Court  of  Forfar  where  the  case  originated,  was  one  in  which  the 
pursuers  were  not  ultimately  successful  It  was  maintained  by 
them  that  looking  to  the  position  of  his  affairs,  the  purchaser,  when 
he  accepted  deUveiy  of  the  flax,  was  not  acting  in  bona  fide.  They 
nought  to  rescue  their  goods  from  the  clutches  of  the  general 
creditors  as  goods  which  had  only  come  within  their  grasp  by 
means  of  a  fraud  That  the  purchaser's  affairs  were  not  in  a  pros- 
perous condition  at  the  time  when  the  transaction  was  entered  into, 
was  beyond  all  dispute.  What  led  to  the  suspension  of  his  busi- 
ness, and  his  bankruptcy,  was  a  circumstance  which  might  have 
Iiappened  any  day.  He  knew  how  he  was  situated  with  the  bank, 
and  that  his  only  chance  of  tiding  over  his  difficulties  lay  in  a 
continuance  of  the  forbearing  conduct  towards  him  of  the  bank. 
But  the  Court  was  nevertheless  unanimous  in  repelling  the  plea  of 
want  of  good  faith,  and  entirely  acquitted  the  bankrupt  of  the  im- 
plied charge  of  dishonourable  conduct.  Upon  this  point  the 
decision  is  an  important  one — ^as  illustrating  how  far  the  presump- 
tion that  a  man  is  acting  in  good  faith  will  be  carried.   It  is  indeed 
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di£Bcult  to  say,  amidst  the  changes  and  chances  of  commercial  life, 
when  a  man  is  bound  in  honesty  to  return  goods  which  he  has 
purchased.  From  this  case  we  would  infer  that  no  matter  bow 
slippery  one's  footing  is,  so  long  as  he  is  able  to  stand  at  all,  he  may 
buy  and  sell  as  a  solvent  man. 

But  the  Court  decided  in  favour  of  the  purchasers  upon  another 
ground.  They  held  that  there  was  a  suspensive  condition,  which 
had  not  been  complied  with  by  the  bankrupt  Until  he  granted  the 
biU  stipulated  for  when  the  contract  of  sale  was  entered  into — the 
goods,  in  spite  of  the  delivery  which  had  taken  place,  were  not  the 
purchaser's  property,  and  coidd  not  be  claimed  by  the  creditors. 
Upon  this  point  there  was  a  learned  debate,  and  many  authorities 
quoted,  and  it  certainly  was  not  free  from  difficulty.  The  goods 
were,  as  we  have  seen,  sent  by  rail  without  any  invoice  to  the 
warehouse  of  the  purchaser,  and  there  accepted  by  his  manager, — 
the  invoice  came  by  post,  and  at  a  different  time, — and  it  was  in- 
geniously argued  from  these  facts  that  there  was  an  implied 
departure  from  the  suspensive  condition,  even  assuming  that  it 
existed.  We  think  this  decision  will  give  satisfaction,  although,  as 
in  all  cases  of  this  kind,  there  must  be  a  certain  amount  of  sym- 
pathy with  the  general  creditors.  It  is  one  in  conformity  with 
sound  sense,  as  well  as  with  the  established  law,  which  cannot  un- 
fortunately be  said  in  every  casa 

The  same  division  of  the  Court,  a  few  days  later,  decided  another 
case,  which,  although  the  circumstances  were  quite  different^  bore 
a  certain  resemblance  to  that  of  Brandt  &  Co.  v.  Dickson.  This 
was  also  a  contest  between  a  particular  creditor  and  the  general 
body  as  represented  by  their  trustee ;  and  in  this  case  also  the 
general  body  were  not  successful  We  refer  to  the  case  of  Morrison 
V.  Harrison  and  the  Forth  and  Clyde  Junction  Railway  Company, 
decided  early  in  February.  The  circumstances  are  somewhat 
peculiar.  In  1855  certain  shares  in  the  above  railway  company 
were  transferred  by  Mr.  Merrett,  a  railway  contractor,  to  Mr. 
Harrison,  the  defender.  After  this  transfer  had  taken  place,  but 
before  it  had  been  intimated  to  the  secretary  of  the  company,  and 
a  memorial  of  it  entered  in  the  register  of  transfers  kept  by  the 
company,  as  provided  for  by  the  Companies  Clauses  Consolidaiion 
(Scotland)  Act,  Merrett  was  sequestrated.  After  the  sequestration 
the  memorial  of  transfer  was  duly  entered,  and  for  eighteen  years 
Mr.  Harrison  has  been  recognized  as  a  shareholder  in  this  company. 
In  these  circumstances,  and  notwithstanding  the  lapse  of  time,  the 
pursuer,  as  trustee  in  the  sequestrated  estate  of  Merrett,  sought  to 
nave  the  transfer  reduced,  and  himself  entered  as  shareholder.  He 
contended  that,  the  transfer  to  Mr.  Harrison  being  unintimated, 
and  incomplete  through  want  of  the  r^stration  at  the  time  of  the 
sequestration,  he  was  barred  from  afterwards  completing  his  right  to 
the  shares, — the  sequestration  operating,  in  terms  of  the  Bank- 
ruptcy Act,  as  an  intimated  assignation  in  favour  of  the  trustee. 
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Bat  the  Court  held,  that  the  question  of-intimation  of  the  assigna* 
tion  was  immaterial — the  real  question  being.  Who  was  the  partner? 
Now,  as  Mr.  Harrison  had  obtained  a  memorial  of  the  transfer  to 
him  entered  in  the  register  of  the  company,  he,  and  he  alone,  was 
the  partner.  The  decision  is  worthy  of  notice,  as  determining  what 
is  the  precise  import  of  the  statutory  provisions  as  to  the  constitu- 
tion of  partnership  laid  down  in  the  Companies  Clauses  Act 
They  are  not  merely  intended,  as  was  argued  for  the  trustee,  for 
the  convenience  of  the  companies,  but  go  to  the  constitution  of 
partnership,  so  that,  by  complying  with  them,  a  later  and  un- 
intimated  assignation  could  exclude  one  which  was  earlier  and 
intimated. 


THE  RELATIONS  OF  SOLICITOR  AND  CLIENT. 

At  the  outset  it  is  to  be  observed  that  the  position  of  a  solicitor,  as 
legards  his  client,  differs  fundamentally  from  that  of  a  barrister,  in 
the  fact  that,  while  the  barrister  is  (at  present)  irresponsible  to  the 
client,  the  solicitor  is  liable  to  an  action  at  every  step  of  a  litiga- 
tion. We  are  not  now  dealing  with  the  question  whether  this  dis- 
tinction between  the  two  branches  of  the  Profession  is  defensible  or' 
not,  but  simply  with  the  question  that  (at  present)  it  exists.  In 
the  eye  of  the  law  there  is  only  one  dominus  litis  at  a  tima  The 
client  is  dominus  litis  until  his  cause  has  been  entrusted  to  a 
banister,  who  then  becomes,  until  his  authority  is  revoked  by  some 
overt  act,  such  as  the  withdrawal  of  a  brief,  sole  judge  of  what  is 
b^  to  be  done  in  the  interest  of  his  client  If  then  the  client  is, 
in  all  matters  in  which  counsel  is  not  instructed,  the  proper  person 
to  say  what  steps  shall  or  shall  not  be  taken  in  a  litigation,  it 
follows  that  a  solicitor  who  disobeys  the  positive  prohibition  of  his 
client  is  liable  to  an  action  at  the  suit  of  that  client.  The  earliest 
case  which  need  be  cited  in  support  of  this  proposition  is  the  case 
of  Fray  v.  Vowles,  which  was  decided  in  the  Queen's  Bench  in 
Easter  Term  1859,  by  Lord  Chief-Justice  Campbell,  and  Mr. 
Justice  Erie  and  Mr.  Justice  Cromptoa  There  Lord  Campbell  laid 
it  down  that,  although  an  attorney  who  has  power  to  conduct  a 
canse  has  also  power  to  compromise,  provided  he  does  it  reasonably 
and  skilfully  and  hmafide  (rather  a  large  proviso  by  the  way),  if  he 
compromise  contrary  to  the  express  directions  of  his  client,  he  is 
guilty  of  a  breach  of  duty  which  in  law  gives  the  client  a  cause  of 
action  against  him.  Both  Erie  and  Crompton,  JJ.,  in  giving 
judgment  on  the  demurrer,  take  care  to  insist  on  the  principle  that 
the  client  and  not  the  attorney  is  the  dominus  litis.  The  attorney's 
plea  in  that  case  to  his  client's  declaration  was  in  effect  (as  put  by 
Crompton,  J.)  that,  in  consenting  to  a  stet  processus,  he  acted  wisely 
and  reasonably,  and  under  the  advice  of  counsel  **  1  think,"  said 
the  learned  judge,  **  that  is  not  a  sufficient  answer,  because  the  client 
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bas  a  right  to  say  'You  shall  not  do  it'"    It  id  to  be  observed  that 
in  that  case,  while  the  court  held  that  a  compromise  entered  into 
nnder  the  circumstances  was  tdtra  vires  as  between  the  attorney 
and  his  client,  it  did  not  expressly  decide  that  it  was  binding  as 
between  the  client  and  third  parties.     Obviously,  however,  this 
must  be  taken  to  lie  at  the  root  of  their  judgment,  inasmuch  as, 
unless  the  compromise  so  made  were  binding  on  the  client,  it  would 
be  impossible  for  the  client  to  prove  any  damage  sustained  by  the 
attorney's  disobedience  of  instructions.    The  cause  of  action,  namely, 
the  breach  of  duty,  would  not  be  taken  away,  but  the  action  itself 
would  be  a  mere  brtUvm/ulmen,  and  must  end,  so  to  say,  in  smoke. 
The  next  case  in  which  the  relation  of  attorney  and  client  was 
discussed — also  on  demurrer — was  the  case  of  Chovm  v.  Parrott^ 
before  the  Common  Pleas  in  Easter  Term  1863.    The  distinction 
between  that  case  and  Fray  v.  Vowels  was  that  here  the  attorney 
was  not  fettered  (as  in  the  former  case  he  was)  by  any  positive 
directions  from  his  client  not  to  compromisa     The  point  raised 
by  the  plea  to  which  the  plaintiff  demurred  was  whether,  in  the 
absence  of   special  instructions   not  to  compromise,  the  general 
retainer   to  conduct  the  cause  conveyed  an  implied  authority  to 
compromise.    The  Court  held  that  it  did,  and  Chief-Justice  Erie 
pointed  out  that  the  decision   in  Fray  v.    Vowels — which    was 
treated  as  an  exceptional  case — rather  implied  that  a  compromise 
made  by  the  attorney  would  be  lawful  if  he  were  not  forbidden 
by  the  client  to  compromisa     It  is  difficult  to  see  how  the  court 
could  have  held  otherwise  than  it  did  without  incurring  the  charge 
of  giving  both  an  absurd  and  a  unjust  decision.    It  would  have 
been  "  absurd,"  as  Justice  Willes  remarked,  to  hold  an  attorney 
liable  to  an  action  for  allowing  judgment  to  go  by  default  not- 
withstanding that,  in  doing  so,  he  had  acted  (and  by  the  demurrer 
was  admitted  to  have  acted)  with  due  skill  and  care  for  the  benefit 
of  his  client     It  would  have  been  "  unjust,"  as  pointed  out  by 
Justice  Byles,  because  it  would  be  "  making  a  respectable  body  of 
men  (the  solicitors  and  attorneys)  responsible  for  doing  that  which 
counsel  may  do  without  liability."    It  might  have  been  supposed, 
after  these  two  cases,  that  the  question  was  finally  disposed  of;  but, 
in  fact,  there  was  a  decision  by  the  then  Master  of  the  EoUs  (Sir 
John  Eomilly),  afterwards  affirmed  by  the  Lords  Justices  (Knight, 
Bruce,  and  Turner),  which  was  directly  in  conflict  with  those 
cases,  so  far  as  the  implied  authority  to   compromise   was   con* 
cemed.     The  Courts  of  Common  Law,  on  the  one  hand,  had  de- 
cided that  an  act  which  amounted  to  a  compromise  was,  equally 
with  any  other  act  done  in  the  conduct  of  a  litigation,  within  the 
scope  of  the  authority  conferred  on  an  attorney  by  a  general 
retainer,  and  as  such  was  binding,  not  only  as  between  the  client 
and  third  parties,  but  as  between  the  client  and  his  attorney.    The 
Court  of  Chancery,  on  the  other  hand,  had  laid  down  a  directly 
contraiy  doctrine.    The  Master  of  the  Bolls'  decision  in  Sunnfen 
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T.  Smnfen  was  founded  on  reasoning  like  this :  An  attorney  is 
employed  to  conduct  a  cause,  and  nothing  else.  If,  without  express 
aathority  to  do  so,  he  compromises  the  action  which  he  is  employed 
to  conduct,  he  is  disposing  of  what  is  the  very  subject-matter  of 
the  litigation.  How  can  that  be  said  to  be  within  the  scope  of  his 
aathority  as  the  agent  of  his  client  ?  But  not  only  did  the  Master 
of  the  Bolls  hold  that  there  could  be  no  implied  authority  to  com- 
promise, but  that  the  consequences  of  holding  the  opposite 
doctrine  (that,  namely,  then  and  afterwards  sanctioned  by  the 
Courts  of  Common  Law)  would  be  in  the  highest  degree  injuri- 
oos,  and  would  seriously  impede  the  administration  of  justice. 
The  Lords  Justices,  however,  took  pains  not  to  follow  the 
Master  of  the  Bolls  in  laying  down  a  principle  broader  than 
was  necessary  for  the  decision  of  the  case  before  them,  and  they 
declined  to  express  any  opinion  on  the  power  of  counsel  and 
attorney  to  bind  their  client,  simply  deciding  that  in  the 
peculiar  circumstances  of  that  case  the  agreement  entered  into 
between  opposing  counsel  was  one  for  which  the  Court  of 
Chancery  would  not  decree  specific  performance  against  one  of  the 
parties,  who  had  not  only  not  consented  but  had  expressly  refused 
her  consent  to  the  compromise  then  sought  to  be  enforced. 
Against  the  view  of  an  attorney's  authority  recognised  in  West- 
minster Hall  there  was,  therefore,  the  very  strong  view  of  a  single 
Judge  of  a  court  of  equity.  This  being  so,  the  question  was  again 
raised  in  a  court  of  law  in  the  case  of  Pristvrick  v.  Poky,  on  a  rule 
calling  on  the  plaintiflFs  to  show  cause  why  all  further  proceedings 
should  not  be  stayed,  the  action  having  been  settled.  The  action 
was  to  recover  the  price  of  a  piano,  and  plaintiffs  attorney  settled  it 
hy  agreeing  to  take  back  the  piano  and  take  payment  of  the  costs 
by  instalments.  The  settlement,  having  been  made,  was  repudiated 
by  the  plaintiffs  as  unauthorized ;  the  defendant,  on  the  other 
hand;  insisted  on  it.  There  the  Court  held,  contrary  to  the  doc- 
trine laid  down  by  the  Master  of  the  Bolls,  that  the  client  was 
bound  by  the  act  of  his  attorney,  although  his  consent  had  not 
been  obtained.  Mr.  Justice  Montague  Smith  pointed  out  how 
^fortunate  might  be  the  position  of  clients  if  an  attorney's  autho- 
rity did  not  include  the  power  to  compromise.  "  Moments  occur 
in  a  case  when  a  fortunate  compromise  may  be  made,  moments 
which  may  never  occur  again,  and  on  the  loss  of  which  moments 
protracted  litigation  ensues."  All  the  Judges  in  dealing  with  the 
Chancery  case  of  Svnn/en  v.  Smnfen  endeavour  to  avoid  collision 
with  that  decision  by  treating  it  as  a  "  singular  "  and  a  "  peculiar  " 
case,  and  to  be  explained  only  by  reference  to  the  particular 
facts  and  circumstances  under  which  the  Court  of  Chancery  was 
called  upon  to  consider  the  relation  of  attorney  and  client.  At  all 
events,  the  doctrine  of  the  Master  of  the  Bolls  has  never  been 
recognised  in  a  court  of  law  to  this  day ;  and  now  that  the  dis- 
tinction between  courts  of  law  and  equity  is  obliterated,  it  may  be 
safely  consigned  to  the  limbo  of  overruled  or  doubtful  decisions. 
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The  recognised  doctrine  has  never  been  carried  so  far  as  by  the 
Queen's  Bench  Division  in  the  case  of  Rrnnsey  v.  King  (33  L  T. 
Kep.  N.  S.  728),  in  which  a  client  was  held  boiud  by  a  com- 
promise entered  into  and  announced  in  his  presence  by  counsel  in 
open  court,  although  it  was  done  in  the  teeth  of  his  express  prohi- 
bition, on  the  ground  that  a  repudiation  of  the  apparent  authority 
with  which  both  counsel  and  attorney  are  clothed  must  be  made 
openly  and  without  delay  or  not  at  aU.  The  time  for  protesting 
is  before  the  thing  is  done,  not  afterwards.  This  is  no  doubt  an 
extreme  case,  and  one  which  ought  never  to  arise,  but  it  is  usefnl 
as  testing  the  strength  of  .the  principle  which  has  all  through 
underlain  the  decisions  of  our  courts. — Tht  Law  Times. 


(ITorrtBponbtnxe. 


LINES  FOE  SHEEIFF  COUET  LEGISLATION. 

'  To  the  Editor  of  the  Journal  of  Jurigprudence. 

Sir, — The  intimation  by  the  Lord  Advocate  a  few  nights  ago  in 
the  House  of  Commons,  that  he  intends  to  re-introduce  his  Sheriff 
Court  Bill  of  last  year,  almost  invites  one  to  ofifer  some  observa- 
tions on  his  proposed  legislation.  That  the  measure  he  on  that 
occasion  brought  before  Parliament  would  be  in  mast  respects  a 
great  boon  to  Scotland  is  what  no  one  denies ;  but  that  it  could 
easily  be  made  better  is,  I  humbly  think,  a  matter  that  every  un- 
biassed person  familiar  with  Sheriff  Court  procedure  will  admit. 
On  the  provisions  of  his  anticipated  Bill  I  shall  not  now  offer  any 
comment, — ^waiting  to  see  if  they  are  an  exact  repetition  of  those 
of  last  year.  But  there  are  some  points  totally,  and  apparently 
intentionally,  omitted  from  that  measure  that  I  think  well  deserve 
consideration. 

The  first  is  the  Debts  Eecovery  Court.  In  it  are  received  all 
mercantile  and  ordinary  debts  of  between  £12  and  £50.  Its  two 
recommendations  are  its  rapidity  and  cheapness  of  procedure. 
I  would  propose  that  the  proposal  of  the  Law  Courts  Commission 
be  adopted,  and  that  the  Debts  Eecovery  Act  be  abolished  with  an 
extensive  experience  of  its  working.  I  do  not  hesitate  to  say  the 
Act  is  unsatisfactory.  In  the  more  import^mt  cases  the  agents  are 
underpaid,  the  pleadings  are  too  meagre,  and  the  forms  of  Court 
cumbrous ;  while,  if  the  case  be  (under  section  8)  remitted  to  the 
Ordinary  Court  EoU,  the  argument  for  the  retention  of  the  Act 
disappears  as  regards  such  an  action.  With  causes  of  less  value 
the  superiority  of  the  Debts  Eecovery  Court  over  the  Small  Debt 
Court,  as  the  latter  is  worked  in  many  Sheriff  Courts^  consists  only 
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in  the  admitted  services  of  agents,  and  the  competency  of 
appeal;  but  if,  as  recommended  by  the  Eoyal  Commission,  the 
presence  of  agents  be  sanctioned  in  the  SjnaU  Debt  Court,  and  a 
certified  appeal  on  the  merits  be  allowed  with  i the  judge's  per- 
mission, there  remains  no  reason  why  the  limit  of  the  Small  Debt 
jurisdiction  should  not  be  raised  to  £25,  and  the  Debts  Becovery 
Coart  abolished 

It  cannot  be  doubted  that  the  transference  to  the  Ordinary 
Court  of  all  Debts  Eecovery  Cases  above  £25  in'  value,  would  in 
some  cases  be  attended  with  hardship,  namely,  in  those  where  the 
parties  wished  to  avoid  the  expense  entailed  by  the  taking  a  note 
of  the  evidence.  The  extension  to  the  Sheriff  Courts  of  the  right 
to  have  the  evidence  taken  in  shorthand,  has  unquestionably  been 
a  boon  to  bench,  bar,  and  litigants,  that  no  language  can  exag- 
gerate; but  I  would  venture  to  suggest  that  we  shoidd  go  a  step 
farther,  and  allow  a  record  of  the  evidence  to  be  dispensed  with 
in  all  cases  where  both  parties  wish  it,  and  the  Sheriff-Substitute 
approves  of  such  a  course.  This  would  meet  the  contingency  of 
those  cases  of  some  value  but  no  difficulty,  which  have  hitherto 
been  so  treated  in  the  Debts  Eecovery  Court ;  and  it  would  also 
provide  a  i-emedy  for  what  in  some  cases  is  a  great  hardship.  For 
example,  if  a  pauper  parent  brings  his  sons  into  Court  to  enforce 
their  obligation  to  support  him,  or,  as  sometimes  occurs,  to  obtain 
hj  the  wish  of  all  concerned  the  view  of  the  Court  as  to  the  pro- 
portion to  be  borne  by  each, — ^it  is  in  such  cases  a  terrible  waste  of 
time  and  money  to  preserve  a  record  of  the  evidence  solely  for  the 
sake  of  an  appeal  that  no  party  for  a  moment  dreams  of  taking. 
And  yet  it  may  be  that  the  sum  at  stake  is  only  a  few  shillings  or 
pounds. 

Bat  in  truth  the  great  point  on  which  the  firm  intervention  of 
the  legislature  is  needed  in  regard  to  the  Sheriff  Court  is  the  matter 
of  appeals.  At  present  the  review  lies  (1)  to  the  Sheriff,  or  (2)  to 
the  Inner  House  of  the  Court  of  Session  direct,  or  (3)  through  the 
Sheriff.  I  confess  I  agree  with  the  forcibly  stated  views  of  M.  M, 
in  your  February  number,  that  we  should  return  to  the  old  paths 
of  allowing  the  appeals,  if  taken  to  a  single  judge,  to  be  taken  to  a 
Judge  of  the  Outer  House  of  the  Court  of  Session.  Or  it  might  be 
made  permissible  (if  it  be  desirable  to  retain  the  Sheriffs),  to  make 
the  appeal  compet«nt  either  to  the  Sheriff,  or  to  a  Judge  of  the 
Outer  House;  and  thence,  or  directly  to  the  Inner  House.  The 
ohjection  to  an  appeal  to  the  Inner  House  is  the  certain  expense 
of  printing  the  case  for  the  four  Judges,  and  the  possible  cost  of 
senior  and  junior  counsel,  adjournments,  advisings,  etc.  And  there 
is  nothing  on  earth  so  strongly  deterrent  to  a  litigant  who  wishes 
to  avail  himself  of  bis  right  to  have  a  judgment  from  the  Inner 
House  of  the  Court  of  Session,  as  the  uncertainty  of  the  amount 
of  expense  in  which  it  may  involve  hint 

But  as  regards  an  appeal  to  an  Outer  House  Judge  let  us  see 
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therein  lie  its  advantages  or  disadvantages  as  compared  with  ail 
appeal  to  a  Sheriff. 

I.  It  would,  in  the  first  place,  lead  to  uniformity  of  decision.  In 
all  cases  below  £25  in  value,  the  review  of  the  Court  of  Session  is 
at  present  unfortunately  excluded,  and  also  in  many  points  of 
adminstrative  judgment;  while  the  expense  of  an  appeal  to  the 
Inner  House  practically  excludes  review  in  a  great  many  cases 
where  such  appeal  is  competent.  Now  what  is  the  result  ?  Look 
at  the  Sheriff  Court  Eeports, — at  the  local  newspapers ;  and  the 
chaos  and  diversity  of  decision  in  the  various  counties  of  Scotland 
remind  one  only  too  vividly  of  the  days  when  there  was  no 
king  in  Israel;  for  every  Sheriff  does  that  which  is  right  in  his 
own  eyes. 

II.  It  would  secure  a  "better  Bar  to  plead  the  appeals.  I  have  no 
wish  to  disparage  Sheriff  Court  pleaders  as  contrasted  with  advo- 
cates, who  make  it  their  sole  avocation ;  but  no  one  who  has  the 
slightest  experience  of  the  two  can  place  them  in  any  comparison. 
Unquestionably  the  larger  towns  contain  some  agents  of  marked 
dialectic  ability;  but  that  very  ability  has  in  most  cases  secured 
them  such  a  position  in  the  more  remunerative  department  of  con- 
veyancing that  their  appearances  in  Court  are  rarely  made.  And 
the  consequence  is,  that  the  case  which  has  the  imprimatur  on  its 
conduct  of  some  distinguished  legal  firm,  is  generally  left  to  be 
carried  through  by  one  of  their  clerks  who  has  passed  as  a  pro- 
curator, and  who  would  probabl}r  not  be  in  such  a  subordinate 
position  if  he  had  the  ability  to  make  one  for  himself. 

III.  The  plan  I  propose  would  secure  a  better  Judge.  No  one,  I 
presume,  will  venture  to  contend  that  a  Judge  of  the  Outer  House 
is  not  better  than  the  man  who  has  not  succeeded  in  becoming 
one. 

IV.  But  the  great  argument  urged  for  an  appeal  to  a  Sheriff  in 
preference  to  the  Court  of  Session  is  its  cheaprvess.  The  plan  I 
support  will,  as  I  shall  show,  involve  nearly  always  just  the  same 
cost  There  are  at  present  three  forms  of  appeal  in  the  Sheriff 
Court  There  is  firstly  an  appeal  by  having  the  case  laid  before  the 
Sheriff  without  argument.  I  propose  to  follow  the  same  course, 
except  that  I  would  allow  it  to  be  laid  before  a  Judge  of  the 
Supreme  Court  There  is,  secondly,  the  appeal  with  a  ledaiming 
petition.  Again,  I  propose  to  follow  the  same  course.  There  is, 
lastly,  the  appeal  with  an  oral  hearing.  And  in  this  case  I  would 
propose — as  the  action  is  presumably  difficult  or  important — to 
have  the  case  argued  by  counsel  If  such  were  done  the  appeal 
woidd,  in  some  cases,  cost  less :  in  most  about  the  same ;  and  in 
some,  from  one  to  at  the  most  five  pounds  more.  It  must  be  re- 
membered (1)  that  if  the  appeal  is  from  a  distant  county,  the  services 
of  a  counsel  are,  in  many  instances,  at  present  made  use  of  to  argue 
the  case  before  the  Sheriff  in  Edinbuigh,  and  there  exists  no  reason 
why,  for  the  same  expense,  it  should  not  be  argued  before  a  Judge; 


CORBESPONDENCK  153 

* 

and  (2)  that  if  the  agent  himself  comes  to  argue  the  case,  his 
travelling  will  cost  a  few  poundsi  while  the  process  will  come  to 
counsel  for  a  few  pence. 

I  have  already  said  that  the  certain  cost  of  an  appeal  to  Edin- 
burgh in  the  present  foTm  consists  in  the  printing.  But  if  the  case 
be  heard  before  a  single  Judge,  printing  is  no  more  needed  than  if 
the  case  be  before  a  SheriflF  or  SheriflF-Substitute;  the  process  copy  of 
proceedings  will  do  for  the  Judge,  while  the  local  agent's  copy  will 
serve  for  his  counsel.  If  the  case  goes  to  the  Inner  House,  it  can 
then,  as  at  present,  be  printed :  and  it  might  be  well  to  allow  the 
Outer  House  Judge,  if  he  thought  it  necessary^  to  appoint  an  oral 
hearing,  even  where  this  was  not  asked. 

I  have  thus  considered  the  objections  that  may  be  urged  against 
the  plan  I  support ;  but  it  would  be  unfair  to  disregard  what  might 
be  some  of  its  results. 

First,  it  would  lead  to  a  considerable  transfer  of  business  from  the 
Sheriff-Courts  to  the  Court  of  Session.  If,  as  I  have  shown,  the 
result  is  greatly  beneficial  to  the  litigant,  I  am  unable  to  concede 
any  weight  to  this  objection*  I  have  not  proposed  to  compel  the 
Utigants  to  go  to  the  Court  of  Session ;  though  possibly  it  might  be 
well  tq  make  it  compulsory  if  the  respondent  wished  it ;  and  if  the 
result  were  a  transference  of  business  to  the  Court  of  Session,  it 
could  then  only  be  a  transference  of  business  that  at  present  is  un- 
wilhngly  excluded.  Besides,  too,  I  think  the  country  has  a  strong 
interest  in  the  welfare  of  that  court  from  which  its  supreme  judges 
are  taken ;  for  if  they  are  ill  trained  or  inexperienced,  the  law  of  aU 
Scotland  sufiTers. 

Then  it  may  be  said,  this  plan  will  cost  the  country  more :  more 
Judges  will  be  required  ;  or  large  salaries  for  the  present  Judges. 
During  the  year  1874  there  were  in  all  876  ccLses  appealed  to  the 
18  Sheriffs.  Many  of  these  appeals  would  be  taken  simply  for  the 
sake  of  the  delay ;  as  in  most  of  the  counties  of  Scotland,  the  judg- 
ment of  the  Sheriff  takes  more  than  twice  as  long  to  get  as  that  of 
the  Court  of  Session.  Many  other  appeals  were  unquestionably 
taken  either  for  the  sake  of  the  fees,  or  because  of  the  understood 
rule,  that  it  is  the  duty  of  an  agent  to  take  an  appeal  to  the  Sheriff 
unless  his  client  forbids  it.  Many  appeals  again  would  be  in  cases 
under  £25  in  value ;  while  from  one  or  two  counties  the  induce* 
ment  of  the  appeal  in  these  last  cases  would  be  the  well-known  fact 
that  the  Sheriff  would,  if  possible,  make  some  alteration  to  show  a 
raison  c^etre,  and  encourage  appeals  to  be  brought.  Taking  all 
these  things  into  consideration,  it  may  safely  be  said  that  my  plan 
would  not  throw  at  the  very  most  above  500  appeals  into  the  Court 
of  Session — ^most  probably  not  more  than  half  that  number.  Now 
there  are  five  Outer  House  Judges,  all  able  men.  I  confess  my 
opinion  is  that  they  would  dispose  of  all  these  appeals  with  little 
difficulty,  and  without  sitting  for  more  than  a  few,  if  any  additional 
^ys.    But  if  more  time  was  wished,  there  is  plenty  to  spare :  they 
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sit  only  thirty  weeks  in  open  Court,  sometimes  only  in  the  forenoons, 
and  for  three  weeks  and  a  half  each  in  the  Bill  Chamber.  Let 
them  sit  longer.  Probably  none  of  them  would  object :  for  to  an 
able  and  energetic  man,  compulsory  and  unremunerated  leisure  is 
not  welcome.  Public  opinion  urges  that  the  salaries  of  our  Judges 
should  be  raised,  this  woulo^  be  a  suitable  occasion  to  do  so. 

But,  in  tmth,  I  doubt  if  the  plan  I  support  would  cost  the 
country  any  extra  expense.  The  result  would,  I  believe,  be  the 
opposite.  It  is  scarcdy  open  to  doubt  that  the  abolition  of  the 
double  sheriffship  would  soon  follow  the  adoption  of  my  plan ;  and 
the  £18,000  thus  set  free  would  suffice  to  raise  the  salaries  of  the 
eleven  puisne  Judges  from  £3000  to  £4000;  and  that  of  the  Lord 
Justice-Clerk  from  £4500,  and  of  the  Lord  Justice-General  from 
£4800  to  £5000  each.  The  balance,  namely,  £6300,  added  to  the 
sum  set  free  by  the  abolition  of  unneeded  sheriif-substituteships, 
would  suffice  to  provide  suitable  salaries  for  the  present  underpaid 
Sheriflf-Substitutes. 

But  it  may  be  asked  by  some  Bip  Van  Winkle,  Is  it  desirable  to 
pave  the  way  for  the  abolition  of  the  double  sheriHship  ?  It  is 
probably  sufficient  answer  to  say  that  no  competent  and  uninterested 
person  doubts  it  in  the  abstract;  and  that  in  no  other  civilized 
country  does  it  exist,  either  indigenously  or  as  adopted  from  Scot- 
land. The  ostensible  reasons  put  forward  by  its  supporters  are 
three, — one  practical,  the  other  two  sentimental.  The  former  is  the 
benefit  of  a  cheap  appeal :  but  if  my  plan  be  adopted,  this  reason 
disappears.  Then,  it  is  said,  it  is  well  to  have  an  appeal  to  a  better 
informed  and  more  skilful  Judge.  In  these  days  this  argument  will 
hardly  do.  The  statistics  published  at  length  in  Sheriff  Hallard's 
book,  and  whose  accuracy  has  never  been  impugned,  show  that,  on 
an  average  of  the  eleven  years  previous  to  its  publication,  if  a 
Sheriff  ventured  to  alter  a  Sheriff-Substitute's  judgment,  the  chances 
were  eleven  to  ten  the  alteration  was  wrong.  The  theory  of  the 
double  Sheriffship  originally  was  that  it  was  an  appeal  from  a  man 
who  often  was  without  training  as  a  lawyer  to  one  in  constant 
practice,  and  tlierefore  in  attendance  on  the  Court  of  Session.  Now 
all  Sheriffs-Substitutes  are  either  advocates  or  procurators,  and  the 
bulk  of  the  appeals  is  disposed  of  by  five  Sheriffs  who  admittedly 
either  from  choice  or  necessity  have  ceased  to  give  attendance  in 
the  Parliament  House.  ,Out  of  1334  appeals  in  1874,  728  came  to 
the  Sheriffs  of  Midlothian  and  Haddington,  Lanark,  Ayr,  Forfar, 
and  Inverness.  And  every  one  knows  that  of  the  other  13  Sheriffs 
some  never  see  a  case  of  their  own ;  and  others  seldom  visit  the 
inside  of  the  Parliament  House. 

In  the  last  place  it  is  insinuated,  though  not  avowed,  that  Sheriffs- 
Substitute  from  residing  in  their  counties  may  be  open  to  local 
infiuence.  But  did  any  man  of  the  present  generation  ever  know 
of  such  a  case  ?  The  idea  is  in  truth  a  relic  of  the  ancient  days 
when  the  Sheriff-Substitute  was  a  banker  or  factor,  and  removaUe 


CORRESPONDENCE.  155 

at  the  pleasure  of  the  Sheriff;  and  it  is  as  absurd  and  untrue  to 
Tuge  it  now  as  to  argue  that  there  is  danger  to  trains  from  the 
bibulous  habits  of  stage-coach  drivers.  In  any  event  the  risk  of 
local  influence — ^if  it  ever  exists — ^will  be  diminished  in  proportion 
as  the  Sherifi- Substitute's  position  is  raised;  the  way  to  invite  the 
risk  is  by  lowering  him  to  it 

One  invaluable  result  of  the  abolition  of  the  double  sherifTships 
would  be  the  transference  of  the  appointment  of  Sheriff-Substitutes 
to  one  central  head.  No  Judge  should  be  appointed  by  a  patron 
who  may  have  the  fear  of  God  and  a  good  conscience  before  his 
eyes,  but  has  no  attainable  responsibility  to  man ;  and  the  fact  that 
on  the  whole  the  appointments  by  the  Sheriffs  have  in  recent  years 
been  well  made,  is  no  reason  why  they  sliould  not  have  been  better. 
Besides,  one  irresistible  objection  to  it  is  that  at  present  all  hope  of 
promotion  to  another  county  is  denied  to  a  Sheriff-Substitute  as 
completely  as  in  the  Inferno  of  Dante.  That  these  Judges  are 
generally  promoted  to  the  better  appointments  in  their  own  counties 
as  proveid  by  such  promotion  in  ten  out  of  about  twenty  such  cases, 
and  this  shows  both  their  natural  wish  for  such  promotion,  and  that 
they  merit  it  But  out  of  the  fifty-five  Sheriff-Substitutes  of  Scot- 
land at  this  moment  only  one  held  a  commission  in  another 
county.  And  the  reason  is  plain ;  many  a  Sheriff  wishes  to  give 
a  substituteship  to  some  friend  or  relation  ;  but  it  is  of  coui'se 
evident  that  if  he  promotes  some  Sheriff-Substitute  from  another 
county,  the  Sheriff  of  it  will  inevitably  fill  the  vacancy  so  created 
with  his  own  friend. 

On  the  whole  case  I  therefore  maintain  that  the  plan  whose 
adoption  I  ui^e  will  be  attended  at  every  point  with  marked  advan- 
tage. If,  as  recommended  by  the  Law  Commission  (Appendix,  4th 
Beport),  the  number  of  Sheriff-Substitutes  be  reduced  from  filty-five 
U)  thirty-seven,  and  their  salaries  and  status  be  raised,  the  position 
firom  its  enhanced  importance  will  invite  the  candidature  of  better 
men  than  it  at  present  does,  and  will  pi*obably  attract  into  the 
Court  more  business  with  the  attendant  inci'ease  of  fees  to  ex- 
chequer. 

Judges  are  only  trained  and  state-paid  arbiters.  Every  case 
therefore  which,  unless  for  the  sake  of  secrecy,  goes  to  amateur 
arbiters,  is  a  tacit  rebuke  to  the  dilatoriness,  the  expense,  or  the 
unsati^factoriness  of  Court  procedure  and  decision.  By  the  adop- 
tion of  the  plan  I  propose,  of  allowing  the  appeal  from  the  Sheriff- 
Substitute's  decision  to  go,  if  wished,  to  an  Outer  House  Judge,  the 
legislature  will  provide  a  better  tribunal  for  the  disposal  of  appeals 
at  no  greater  cost  than  at  present,  while  the  appeals  will  be  argued 
by  a  bar  of  higher  standing.  This  plan  too,  will  in  a  great  measure 
tend  to  strengthen  the  connection,  at  present  only  too  weak,  between 
the  Supreme  and  the  Local  Courts :  for  (if  I  may  boiTow  from  the 
apologue  of  Agrippa),  I  greatly  doubt  the  wisdom  of  a  system  under 
whic^  as  at  present,  the  legal  belly  is  starved  in  order  to  fatten 
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the  sbrieval  extremities.  While,  if  the  adoption  of  the  plan  lead  to 
an  earlier  abolition  of  the  office  of  non-resident  Sheriff,  this  vill 
raise  the  standard  of  the  class  of  resident  Judges,  and  vim^  at  the 
same  time,  set  free  sufficient  funds  to  provide  for  the  due  remunera- 
tion of  the  Judges,  both  of  the  Supreme  and  Inferior  Conrts.— 
I  am,  etc.,  J.  U.  S. 


fiotzB  at  (SngliBj;,  Jtmericant  anb  (IDxIomal  €s&tB. 


Injunction. — Tender  for  contract — AfreemerU  against  puhUc  poUcy—Partiu. 
' — ^Tenders  for  the  supply  of  stone  were  mvited  by  a  corppiation.  Four  neigh- 
Louring  quarry  owners  entered  into  an  agreement  to  supply  the  stone  in 
certain  proportions  inter  ee,  and  that  pits,  should  make  the  lowest  tender  to  the 
corporation.  Pits,  entered  into  contracts  with  the  other  quarry  owners  to 
purchase  the  proportion  of  stone  agreed  upon  £rom  each.  Notwithstanding  the 
agreement,  defts.,  one  of  the  ouarrjr  owners,  sent  in  a  tender,  which  was  ac- 
cepted by  the  corporation*  Pits,  then  filed  a  bill  for  an  injunction  to  restrain 
di'fts.  from  supplying  the  stone  during  the  year  1875.  Defts.  demurred  :— 
Jleldf  overruling  the  demurrer,  that  the  corporation  were  not  necessary  parties, 
and  that  the  agreement  was  not  void  either  as  against  public  policy,  or  for 
want  of  equity.— /on«  y.  NorOi,  44  L.  J.  Rep.  Ch.  388. 

Nuisance. — Obstruetion  of  strut — Right  of  reversioner  to  sue. — ^To  entitle  a 
reversioner  to  maintain  a  suit  for  a  private  nuisance,  the  wron^  complained  of 
must  be  of  a  necessarily  permanent  character.  Pit  was  entitled  in  reveision  to 
two  houses  in  a  street  Defts.  carried  on  an  extensive  business  in  a  newly 
built  warehouse,  at  which  carts  and  vans  were  constantly  loading  and  unload- 
ing g(XKls.  The  carts  and  vans  obstructed  the  carriage-way  and  occasioned  a 
nuinance  to  the  tenants  of  pit's  houses  and  their  lodgers  so  that  some  of  the 
lodgitrs  (juitted^  and  the  apartments  could  not  be  let  except  at  a  lower  value  :— 
Jfeld,  that  a  suit  for  an  injunction  to  restrain  the  nuisance  could  not  be  main- 
tained, for  the  injury  complained  of  was  not  in  itself  of  a  permanent  character, 
and  there  was  nothing  to  lead  to  the  inference  that  it  would  be  permanent,  ex- 
cept the  presumed  intention  of  defts.  to  continue  the  nuisance. — Mott  v.  fiXoo^ 
bred,  44  U  J.  Kep.  Ch.  380. 

Municipal  Election. — Right  of  Candidate  to  he  present  at  the  PoUing  StatiotL 
—A  candidate  at  a  municipal  election  under  the  ^Ballot  Act,  1872  (35  &  36 
Vict.  c.  33),  has  a  right  as  such  candidate  to  be  present  in  the  polling  station 
during  the  polling,  although  he  does  not  either  himself  imdertake  the  duties  of 
an  agent,  or  assist  his  agent  in  the  performance  of  such  duties ;  and  therefore 
the  presiding  officer  at  the  station  has  no  authority  to  exclude  such  candidate 
therefrom,  il  he  does  not  interfere  with  the  polling  or  in  any  other  way  mis- 
conduct himsell — Cletp^enteon  v.  Mason,  44  L  J.,  C.P.  171. 

Negligence. — Action  hy  guardians  of  poor  against  treasurer — Bankers— Joint 
tort  feasors, — Pits.,  guardians  of  the  poor,  appointed  the  deft,  who  was  the 
manager  of  a  bank,  to  be  their  treasurer.  He  received  no  remuneration  from 
them  nor  profit  from  the  sums  deposited  in  his  hands,  those  sums  being  dealt 
with  by  the  bank  as  other  funds  aeposited  by  customers.  B.,  the  clerk  to  the 
the  guardians,  allowed  L.,  a  clerk  in  his  employ,  to  draw  up  orders  on  the 
treasurer  for  payment  of  money.  These  orders  were  paid  across  tne  bank  counter, 
as  cheques  usually  are.  L.  drew  up  orders  in  such  a  manner  as  to  enable 
himself  to  increase  the  amount  after  they  had  been  duly  signed  by  the  guar* 
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dians  and  countersigned  by  the  deft,  and  he  did  increase  them  accordingly  hy 
various  sums,  in  most  instances  by  £10,  the  syllable  "  teen"  being  added  after 
the  written  word  four,  six,  eight  or  nine,  and  a  1  being  inserted  before  the 
figure  4,  6,  7,  8  or  9,  in  the  spaces  left  by  L.  for  the  purpose.  The  orders  thus 
fraudulently  increased  were  presented  at  the  bank  and  paid  in  the  ordinary 
way,  and  the  payment  of  the  excess  was  due  solely  to  the  fact  that  the  deft's 
clerks  were  misled  by  want  of  proper  caution  on  the  part  of  the  guardians  and 
their  clerk  in  signing  the  orders.  In  some  cases  L.  forged  the  indorsement  of 
payees ;  in  others  he  both  increased  the  amounts  and  forged  the  indorsements. 
The  guardians  sued  their  clerk  for  negligence  in  his  duty,  but  settled  the  action 
on  his  consenting  to  a  Judge's  order  to  stay  proceedings  on  payment  of  a  cer- 
tain sum.  They  then  brought  a  similar  action  against  the  deft. : — Held,  that 
the  clerk  and  the  treasurer  were  not  joint  tort  feasors  so  as  to  make  the  com- 
promise of  the  action  against  the  one  a  bar  to  the  action  against  the  other,  but, 
nevertheless,  that  the  pits,  were  disentitled,  by  the  negligence  of  themselves 
snd  their  clerk,  to  recover  against  the  deft  Held,  also,  that  although  the 
treasurer  was  not  within  the  protection  afforded  to  a  ''banker"  by  16  &  17 
Vict,  c  59.  s.  19,  yet  the  account  of  the  guardians  must  be  deemed  to  have 
been  kept  with  the  bank  itself,  and  the  Act  operated  to  discharge  the  bank, 
and  consequently  the  defL,  its  servant,  from  liability  in  respect  of  the  payment 
of  the  orders  of  which  the  indorsements  were  forged. — ChMrdians  of  Halifax 
Union  v.  Wkulwright,  44  L.  J.  Rep.  Exch.  121. 

Neoliosncs. — Goods  held  **  as  warehousemen  at  oioners*  sole  risk  " — Extent  of 
liahUUy, — ^A  railway  company,  as  carriers,  brought  some  goods  by  their  railway 
to  one  of  their  stations,  and  immediately  gave  the  consignee  notice  of  tha 
^val,  and  that  they  held  the  goods  ''  not  as  common  carriers,  but  as  ware-* 
housemen,  at  owners'  sole  risk,  and  subject  to  the  usual  warehouse  charges.'* 
The  consignee  acquiesced  in  this,  and  the  goods  remained^in  the  charge  of  thd 
company,  and,  by  their  negligence,  were  damaged.  In  an  action  by  tho 
consignee  against  the  company, — Held,  that  on  the  true  construction  of  the 
notice,  the  defts.  were  not  exempted  from  all  liability,  but  were  bound  aji 
bailees  to  take  reasonable  care  of  the  goods. — Mitchell  v.  TJie  Lancashire  and 
Yorkshire  Bail  Co.,  44  L.  J.  Rep.,  Q.  B.  107. 

NiouGEKCE. — Carriers  by  railway — Passmger  alighting  beyond  platform. — 
Pit  was  a  passenger  on  deft.'s  railway,  and  on  arriving  at  the  station  at  which 
she  intended  to  alight,  the  carriage  in  which  she  was  travelling  was  carried 
pa.«t  the  platform,  and  came  to  a  iinal  standstill  The  circumstances  were 
^Qch  as  to  induce  pit  to  believe  she  was  to  alight  at  that  spot.  There  were  no 
laiiway  servants  to  assist  her,  and  fearing  she  would  be  carried  on,  she 
attempted  after  a  time  to  alight  by  stepping  from  the  iron  step  on  to  the  foot- 
^^,  and  so  to  the  ground.  In  doing  so  she  slipped  her  foot,  fell  and  sus- 
tained injuries. — Hem,  that  the  duty  of  defts.  not  to  expose  a  passenger  to 
ondne  danger  required  them  to  provide  for  a  person  in  plt.'s  situation  some 
I'easonably  fit  and  safe  substitute  for  the  ordinary  means  of  descent,  and  that  a 
iury  might  reasonably  find  defts.  had  not  performed  this  duty  to  pit,  and  had 
Wn  guilty  of  negligence. — Bobson  v.  The  North-Eastern  EaiL  Co.^  44  L.  J.  Rep., 
Q.  B.  112. 

NsQLiOENCE. — Local  board  of  health — Orating  over  sewer — DtUy  to  repair. — 
A  local  board  of  health  had  vested  in  them,  under  the  Public  Health  Act,  1848 
(11  &  12  Vict  c  63),  B.  43,  a  sewer  which  ran  under  a  highway  of  which,  by 
Tiitue  of  the  same  Act,  they  were  surveyors.  A  grid  or  grating  in  the  high- 
way, used  for  the  purpose  of  carrying  the  surface  water  from  the  road  into  the 
sever,  was  allowed  by  defts.  to  get  out  of  repair,  by  reason  of  which  a  horse  of 
pit's  was  injured. — Heldy  that,  whether  defts.  were  liable  or  not,  as  surveyors 
of  the  highway,  Uie  grid  must  be  taken  to  be  ])art  of  the  sewer,  and  they  were 
liable,  as  owners  of  tne  sewer  and  grid,  for  their  negligence  in  not  keeping  the 
letter  m  npsik.—WhiU  v.  The  Hindley  Local  Board  of  Health,  44  L.  J.  Rep., 
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Municipal  Election. — Candidate  twice  nominatedr—Two  entries  of  the  same 
candidate  in  the  haUot  paper — Counting  votes, — At  a  mHnicipal  election  N.  was 
nominated  for  the  office  of  councillor  by  a  bad  nomination  under  the  Manicioal 
Election  Statutes  (5  &  6  WilL  4  c.  76,  and  22  Vict  c.  35),  but  bv  another 
nomination  paper  he  was  well  nominated.  There  being  more  candidates  than 
there  were  vacancies  to  be  filled  up,  a  poll  was  taken  according  to  the  Ballot 
Act,  1872  (35  and  36  Vict  c.  33).  In  drawing  up  the  ballot  paper,  the  mayor 
entered  the  name  of  N.  twice,  as  if  he  were  two  candidates,  and  described  him 
in  one  entry,  viz..  No.  6,  according  to  the  description  of  him  in  his  correct 
nomination  paper,  and  in  the  other  entry,  viz.,  No.  5,  according  to  his  descrip- 
tion in  the  incorrect  nomination  paper.  A  number  of  voters  voted  for  N.,  by 
putting  a  cross  opposite  his  name  in  entry  No.  6,  and  some  others  who  had  not 
so  voted,  voted  for  him  by  putting  a  cross  opposite  his  name  in  the  entry  No. 
5.  If  both  could  be  counted  as  votes  given  for  him  he  was  duly  elected,  but 
if  they  could  not  be  so  counted  he  was  not  elected. — Held,  that  the  ballot  paper, 
which  ought  to  contain  a  list  of  the  candidates  and  not  of  their  nominations, 
was  wrongly  drawn  up,  but  that  it  was  a  mistake,  which  being  in  the  use  of 
the  form  given  in  schedule  2  of  the  Ballot  Act,  1872,  and  not  affecting  the 
result  of  the  election,  was  cured  by  section  13  of  that  Act,  and  therefore 
counting  and  treating  the  votes  according  to  section  35  of  5  and  6  Will.  4.  c. 
76,  the  number  of  votes  which  had  been  really  given  for  N.  entitled  him  to  be 
e\ected.^NorihcoU  v.  Pulsford,  44  L.  J.  Hep.,  C.P.  217. 

Negligence. — Consignee  assisting  railway  servants  in  delivery  of  goods — Duty 
of  company. — Pit  consigned  a  heifer  to  a  station  of  defts.  On  arrival^  there 
being  only  one  porter  to  shunt  the  horse  box  containing  the  heifer  to  a  place 
from  which  it  could  be  unloaded,  pit.  apsisted.  There  was  evidence  to  shew 
that  he  did  so  by  permission  of  the  stationmaster.  While  so  doing  another 
train,  through  the  negligence  of  defts.*  servants,  entered  the  station,  and  ran 
over  and  injured  pit  In  an  action  by  him, — Held,  that  the  evidence  shewed 
that  he  was  a  mere  volunteer,  and  therefore  on  the  same  footing  as  the  servants 
of  the  company,  but  that  the  consent  of  the  stationmaster  to  pit's  acting  as  he 
did  was  binding  on  the  company,  who  were  bound  to  take  reasonable  care  for 
the  security  of  pit — IFright  v.  The  London  and  Norih-Westem  RaiL  Co.y  44 
L.  J.  Rep.,  Q.  B.  119. 

Cheque. — Crossed  with  name  of  Banker — Paym.erU  through  wrong  hanker — 
Bona  Mt  holder  for  value. — ^The  payee  of  a  cheque  drawn  on  deft's  bankers, 
payable  to  him  or  his  order,  endorsed  his  name  on  it,  and  crossed  it  with  two 
uiies  and  the  name  of  his  bankers,  the  London  and  Coimty  Bank.  The  cheque 
was  stolen,  and  tdtimately  came  into  the  hands  of  a  bona  fide  holder  for  value, 
who  paid  it  to  his  bankers,  the  London  and  Westminster  Bank.  They  pre- 
sentedit  to  defts.,  who,  notwithstanding  the  crossing,  paid  the  amount  In  an 
action  by  the  payee  to  recover  the  amount  from  defts, — HMy  that  although  by 
21  and  22  Vict  c.  79.  s.  2,  defts.  were  bound  to  pay  only  through  the  London 
and  County  Bank,  yet  as  pit  had  ceased  to  be  holder  of  the  cheque,  he  could 
not  recover  either  for  the  oreach  by  defts.  of  the  duty  created  by  the  Statute, 
or  on  an  allegation  that  they  had  converted  the  cheque. — Smith  v.  The  Union 
Bank  of  London,  44  L.  J.,  Rep.,  Q.  B.  117. 

Master  and  Servant. — Contract  to  teach — Apprentice — Misconduct — Dis- 
missaL-— To  a  declaration  setting  out  an  agreement  by  the  defendant  to  teach 
the  pit's  son  a  trade,  and  containing  the  following  proviso — "  Provided  always 
that  ne  obeys  all  commands,  and  gives  his  service  entirely  to  the  business  dur- 
ing office  hours,"  and  alleging  a  wrongful  dismissal,  the  deft  nleaded  justifying 
the  dismissal  on  the  ground  that  the  son  had  habitually  neglected  his  dutie^y 
&c.    Held,  a  good  plea. — Westwick  v.  Theodor,  44  L.  J.,  Rep.,  Q.  B.  110. 

Damages. — Sale  of  goods — Non-delivery — Measure  of  damages  u^^ere  no  marixt 

Purchase  of  goods  of  superior  quality, — Defts.  contracted  to  deliver  on  a  day 

certain  goods  of  a  particular  quality  and  at  an  agreed  price,  but  fisuled  to  do  aa 
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Pit,  who  was  under  a  contract  to  ship  the  goods,  endeavoured  to  procure  goods 
of  a  similar  quality,  but  was  unable  to  do  so  as  there  was  no  market  for  them. 
He  therefore  bought  at  an  advanced  price  goods  of  a  superior  quality,  and 
passed  them  on  to  his  subvendee,  from  whom  he  did  npt  receive  any  extra 
parment  on  account  of  the  extra  qualitv,  and  it  was  admitted  that  this  was  a 
leiMonable  course  and  the  best  he  could  have  taken  under  the  circumstances. 
In  an  action  for  breach  of  contract  in  not  delivering  the  goods, — Held,  that  the 
measnie  of  damages  was  the  difference  between  the  contract  price  and  the  cost 
to  pit  of  the  goods  purchased  by  him  in  substitution. — Hvnde  v.  LiddeU,  44 
LJ.BepL,  Q.B.  106. 

Devurrage. — Detention  at  port  of  lading — Lien  and  exemption  clauee. — By  a 
charter-party  it  was  agreed  that  the  ship  should  go  to  a  certain  port  and  there 
W  from  the  charterer  a  car^o  "  in  the  customary  manner,"  and  proceed  there- 
?rith  to  another  port  and  deliver  the  same."  ,  ,  .  **  The  cargo  to  oe  discharged 
in  ten  working  oays,  commencing  from  the  day  after  the  ship  has  got  into  her 
p)per  discharging  berth.  Demurrage  at  £2  per  100  tons  register  per  day.  .  .  . 
The  ship  to  have  an  absolute  lien  on  cargo  for  freight  and  demurrage,  the 
charterer's  liabilitr  to  anv  clauses  in  the  charter  ceasing  when  he  has  delivered 
the  caigo  alongside  ship.^'  Held,  that  the  demurrage  and  the  lien  and  exemp- 
tion clauses  did  not  apply  to  damages  by  undue  detention  of  the  vessel  at  tlie 
port  of  kding.— LodlAart  v.  FcUk,  44  L.  J.  Bep.,  Exch.  105. 

Landlord  and  Tenant. — Notice  to  quit — Conatruction  of  agreement — Comr- 
numeemetU  of  tenancy. — Deft  became  tenant  to  pit.  under  an  agreement  dated 
20th  December  1872,  by  which  certain  premises  were  let  to  hira,  "  for  one  year 
certain,  and  so  on  from  year  to  year,  until  half  a  year's  notice  to  quit  be  given, 
by  or  to  either  party,  at  the  yearly  rent  of  £60,  payable  quarterly,  the  first 
payment  to  be  made  on  the  25th  of  March  next."  Held,  that  the  tenancy  com- 
mence fipom  the  25th  of  December  1872,  and  therefore  a  half  year's  notice  to 
qnit,  expiring  on  the  25th  of  December  1874,  was  a  good  notice  to  put  an  end 
to  the  tenajicj.—iiandell  v.  Franklin,  44  L.  J.  Rep.,  C.  P.  216. 

Marine  Inborange. — Foreign  adjustment — General  average — Warranty 
againet  particular — average — Voyage  oroken  up  before  intended  termination, — 
Pits,  were  owners  of  a  cargo  of  wheat  upon  a  vessel  called  the  C,  to  be  carried 
from  Varna  to  Marseilles ;  they  insured  the  wheat  with  defts.,  and  by  the  policy 
general  average  was  to  be  paid  ^  as  per  foreign  statement,''  and  a  warranty 
a^^ttnst  average,  unless  general,  was  also  inserted.  Upon  the  voyage  the  C., 
oving  to  bad  weather,  was  compelled  to  hoist  a  press  of  canvas ;  in  conse- 
quence she  was  strained,  shipped  neavy  seas,  and  sprang  a  leak,  whereby  part 
of  the  cargo  was  damaged.  Upon  arriving  at  Constantinople  it  was  necessary 
to  repair  the  C,  and  thereupon  the  sound  portion  of  the  cargo  was  transhipped 
tod  forwarded  to  Marseilles,  and  the  residue  was  sold.  £i  adjustment  was 
made  up  at  Constantinople^  according  to  the  law  of  France,  which  there  pre- 
vailed ;  in  thia  adjustment  the  damage  to  the  wheat  was  treated  as  a  general 
average  lose.  Nearly  three  months  elapsed  before  the  repairs  of  the  C.  were 
fiiuflhed  i-^Held  (affirming  the  judgment  of  the  Court  of  Common  Pleas),  that 
the  voyage  was  properly  broken  up  at  Constantinople,  and  that  the  defts.  were 
bound  bv  the  adjustment,  treating  the  damage  to  the  wheat  as  a  general  average 
W—j/ovro  V.  The  Ocean  Marine  Irnur.  Go,,  44  L.  J.  Bep.,  Ex.  Ch.  229. 

INDIVIDUAL  NAMES  AS  TRADE-MARKS.. 

Held  that  every  man  has  the  absolute  right  to  use  his  own  name  in  his  own 
business,  even  though  he  may  thereby  interfere  with  or  injure  the  business  of 
another  person  bearing  the  same  name,  provided  he  does  not  resort  to  any 
artifice  or  contrivance  for  the  purpose  of  producing  the  impression  tliat  the 
eiUblibhmenta  are  identical,  or  do  any  act  calculatea  to  mislead. 
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The  action  was  brought  by  Edwin  A.  Meneely  and  Qeoige  R  Meneely 
against  Clinton  H.  Meneely  and  Qeorge  H.  Kimberly,  to  restrain  the  defendants 
from  using  the  name  **  Meneely ''  in  their  buBiness  of  bell-founding  which  they 
were  conducting  at  Troy  under  the  name  of  "Meneely  and  Kimberly." 
Andrew  Meneely,  the  father  of  the  plaintijOTs  and  of  Clinton  H.  Meneely 
had  conducted  the  business  of  bell-founding  in  West  Troy  for  a  number  of 
years,  and  had  established  a  valuable  reputation.  Dying,  he,  by  will,  left  the 
business  to  the  plaintiffs,  charged,  among  other  things,  with  the  support  of 
Clinton  H.  until  he  should  attain  to  the  age  of  twenty-one  years,  an4  also 
charged  with  the  payment  of  several  specific  legacies,  including  one  to  Clintnn 
H.  of  $3000.  The  plaintiffs  discharged  the  obligations  imposed  by  the  will, 
and  continued  the  ousinesa  of  bell-founding  under  the  name  of  "  £.  A.  & 
G.  R.  Meneely."  Andrew  Meneely  died  in  1851.  In  1870  the  defendants 
entered  into  partnership  and  commenced  the  bell-founding  business. 

The  following  jud^ent  was  pronounced  by  Rapallo,  J , :  "  The  injunction 
awarded  by  the  decision  of  the  referee  restrained  the  defendants  from  in  any  way 
using  the  name  and  designation  '  Meneely '  in  the  business  of  bell-foundmg  in 
the  city  of  Troy. 

*'  The  name  of  one  of  the  defendants  is  Meneely,  and  he  was  engaged  in  the 
business  mentioned.  The  necessary  consequence  of  the  injunction  was  to  com- 
pel the  defendant  Meneely  either  to  discontinue  his  business  of  bell-founding 
at  Troy,  or  to  procure  it  to  be  conducted  in  the  name  of  some  other  person. 
He  was  absolutely  prohibited  from  the  use  of  his  own  name,  in  his  own  business, 
in  any  way. 

''The  bare  statement  of  the  scope  of  the  injunction  would  seem  to  be  sufficient 
to  show  that  it  ought  not  to  have  been  granted,  and  that  the  judgment  awaiding 
it  was  erroneous.  The  cases  referred  to  in  its  support  fall  far  short  of  sustaining 
it  If  the  defendants  were  using  the  name  of  Meneely  with  the  intention  of 
holding  themselves  out  as  the  successors  of  Andrew  Meneely,  and  as  the  pro- 
prietors or  managers  of  the  old-established  foundry  which  was  being  conducted 
by  the  plaintiffs,  and  thus  enticing  away  the  plaintiffs'  customers,  and  if  with 
that  intention  they  used  the  name  in  such  a  way  as  to  make  it  appear  to  be  that 
of  the  plaintiffs*  firm,  or  resorted  to  any  artifice  to  induce  the  belief  that  the 
establishment  of  the  defendants  was  the  same  as  that  of  the  plaintiffs,  and  per- 
haps if  without  any  fraudulent  intent  they  had  done  acts  calculated  to  mislead 
the  public  as  to  the  identity  of  the  establishments,  and  produce  injury  to  the 
plaintiffs  beyond  that  which  resulted  from  the  similarity  of  names,  then  the 
cases  referred  to  sustain  the  proposition  ;  not  that  a  court  of  equity  would 
absolutely  restrain  the  defendant  Meneely  from  the  use  of  his  own  name  in 
any  way  or  form,  but  simply  that  the  court  would  enjoin  him  from  using  it  in 
such  a  way  as  to  deceive  the  public  and  injure  the  plaintiffs.  The  manner  of 
using  the  name  is  all  that  would  be  enjoined  ;  not  the  simple  use  of  it,  for 
every  man  has  the  absolute  right  to  use  his  own  name  in  his  own  business, 
even  though  he  may  thereby  interfere  with  or  injure  the  business  of  another 
person  bearing  the  same  name,  provided  he  does  not  resort  to  any  artifice  or 
contrivance  for  the  purpose  of  producing  the  impression  that  the  establishments 
are  identical,  or  do  any  act  calculated  to  mislead.  Where  iJie  only  confusion 
created  is  that  which  results  from  the  similarity  of  the  names,  the  court  will 
not  interfere.  A  person  cannot  make  a  trade-mark  of  his  own  name,  and  thus 
obtain  a  monopoly  of  it  which  will  debar  all  other  persons  of  the  same  name 
from  using  their  own  names  in  their  own  business. 

"This  principle  is  fully  recognised  in  the  cases  cited.  A  reference  to  a  few  of 
them  will  suffice.  In  the  case  of  Oroft  v.  Day,  7  Beav.  84,  the  intention  of  the 
defendtuits  to  imitate  the  blacking  manufactured  by  the  plaintiffs  under  the 
name  of  Day  &  Martin,  and  to  sell  it  as  theirs,  was  apparent.  The  Master  of 
the  Rolls  stated :  *  My  decision  does  not  depend  on  any  peculiar  or  exclusive  right 
the  plaintiffs  have  to  use  the  name  Da^  &  Martin,  but  upon  the  fact  of  the 
defendant  using  those  names  in  connection  with  certain  circumstances,  and  in  a 
manner  calculated  to  mislead  the  public  and  to  enable  the  defendant  to  obtain  at 
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the  expense  of  Day^s  estate  a  benefit  for  himself  to  which  he  is  not  in  fair  and 
honest  dealing  entitled.  ...  He  has  a  right  to  carry  on  the  business  of  a 
bbicking  manufacturer  honestly  and  fairly ;  he  has  a  risht  to  the  use  of  his 
own  name.  I  will  not  do  anything  to  debar  him  from  the  use  of  that  or  any 
other  name  calculated  to  benefit  himself  in  an  honest  way,  but  I  must  prevent 
him  from  using  it  in  such  a  way  as  to  deceive  and  defraud  the  public'  The 
form  of  the  injunction  was  settled  after  argument.  It  did  not  restrain  the  defen- 
dants from  the  use  of  their  names  of  Day  &  Martin,  but  from  selling  blacking  in 
bottles  bavins  labels  so  contrived  as  to  represent  it  to  be  the  same  as  that  sold 
by  the  phdntiffs.  Rodgers  v.  Nowill,  5  Man.  Gr.  &  Scott,  109,  was  an  action 
for  damages.  The  defendant  used  not  merely  the  firm  name  of  the  plaintiffs,  but 
their  trade-mark  of  a  crown  with  the  letters  V.'&  K.  on  either  side  above  the 
name,  and  the  verdict  was  sustained  on  that  ground.  Sykes  v.  SykeSj  3  B.  &  Cr. 
541,  was  a  similar  action,  and  decided  on  the  same  principle.  The  plaiutiff  had 
adopted  the  mark  *  Sykes*  Patent,'  which  the  defendant  imitated  in  order  to  de- 
note that  the  goods  sold  by  him  were  of  plaintiffs  manufacture ;  the  defendant 
never  had  any  patent,  and  he  imitated  tne  plaintiffs  stamp. 

*'In  HoUovsay  v.  HoUowayy  13  Beav.  209,  tne  defendant  did  not  merely  sell  his 
pills  as  '  H.  Uolloway's,  Pills,'  but  sold  them  in  boxes  with  labels  and  wrap- 
pen  made  in  imitation  of  those  of  the  plaintiff,  and  manufactured  for  the 
express  purpose  of  deceiving.  The  court  in  that  case  said  :  '  The  defendant's 
name  being  Holloway,  he  has  a  right  to  constitute  himself  a  vendor  of  Hollo- 
way's  pills  and  ointment,  and  I  do  not  intend  to  say  anything  tending  to 
abridge  that  right.  But  he  has  no  right  to  do  so  with  such  aaditions  to  his  own 
name  as  to  deceive  the  public^  and  make  them  believe  that  he  is  selling  the 
plaintiffs  pills  and  ointment.' 

*'The  injunction  in  that  case  was  not  against  selling  pills  as  '  Holloway 's 
Pills,'  etc,  but  against  selling  them  as  such,  put  up  in  boxes  etc.,  having  labels 
so  contrived  or  expressed  as  by  colourable  imitation  or  otherwise  to  represent 
them  to  be  the  same  pills,  etc,  as  were  sold  by  the  plaintiff. 

"  In  Clark  v.  Clark,  25  Barb.  79,  the  plaintiff  had  adopted  a  device  in  which 
was  contained  the  name  Clark  &  Co.  The  defendant's  was  a  copy  of  plaintifi's 
device,  except  that  it  contained  the  name  of  J.  Clark,  Jr.,  &  Co.  The  injunc- 
tion was  sustained  as  to  the  device,  but  not  as  to  the  name. 

^  In  Faher  v.  Faher,  49  Barb.  357,  an  injunction  restraining  the  defendant 
from  using  his  own  name,  as  a  mark  upon  his  pencils,  though  interfering  with 
a  nmilar  business  previously  established  by  another  person  of  the  same  name, 
was  refused,  and  I  find  no  precedent  for  such  an  injunction.  See,  also,  Burgess 
v.  Burgess,  17  Eng.  L.  &  feq.  25/,  and  Meriden  Britannia  Co.  v.  Parker,  39 
Conn.  450.  In  the  case  last  cited  the  plaintiffs  trade-mark  and  stamp  was 
'  1847,  Rogers,  Bros.,  A.  1.'  The  defendant  stamped  like  goods  manufactured 
bv  him,  <C.  Rogers  Bros*,  A.  1,'  and  'C.  Rogers  &  Bros.,  A.  1.'  The 
plaintiff  prayed  an  injunction  against  the  use  of  these  stamps  and  of  any 
fitanm  of  wmch  the  word  '  Rogers,'  or  '  Rogers  &  Bros.'  should  form  the 
whole  or  a  part  The  court  granted  the  injunction  as  to  the  stamp  and  as 
to  the  use  of  the  words  '  Rogers  Bros.,'  but  refused  to  prohibit  the  use  of  the 
name 'Rogers.* 

'*  In  the  present  case  the  injunction  consists  wholly  of  a  prohibition  of  the  use 
of  the  name  '  Meneely '  in  any  way.  It  is  in  conflict  with  all  the  cases  upon 
the  subject  If  the  evidence  showed  an  attempt  by  the  defendants,  by  means 
of  catalogues  or  by  any  other  contrivance,  to  induce  the  belief  that  the  firm  of 
Meneely  &  Kimlierlv  was  the  successor  of  Andrew  Meneely,  or  the  manager 
of  the  plaintiffs'  bell-foundry,  those  acts  might  have  been  restrained,  but  no 
inch  injunction  was  granted  or  asked  for.  The  use  of  the  name  '  Meneely ' 
in  anv  way  was  all  that  was  enjoined,  and  that  was  the  very  thing  which 
ihonld  not  have  been  enjoined.'^— wY.  Y.  Court  of  Appeals,  12,  AU)any  Law 
t^onmo^,  220. 
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^he  SorttiBh  ^b)  iHaga^itu  atib  Sheriff  Court  Vitfotttt. 

SHERIFF  COURT  OF  FORFARSHIRE 

SherifiTs  Maitland  Hxbiot  and  Robertson. 
FBA8ER  V,  BOTD. — 2Sth  October  and  24th  December  1875. 

Education  (Scotland)  Act  1872 — Liability  of  Parish  Ministers  for  School 
Rates, — This  was  an  action  at  the  inBtance  of  the  collector  of  school  rates  for 
Kirriemuir  against  the  Rev.  John  Boyd,  minister  of  the  parish  of  Eiiriemuir,  for 
the  sum  of  £1,  Os.  1^,  being  the  rates  due  for  the  year  from  14th  November 
1874  to  14th  Novemb^  1875.  This  action  raised  the  question  as  to  the 
liability  of  parish  ministers  for  payment  of  the  school  rate,  and  having  been 
brought  in  the  Small  Debt  Roll  at  Kirriemuir,  it  was  remitted  to  the  Ordinary 
Roll  at  Forfar. 

The  Sheriff-Substitute  (Robertson)  sustained  the  defence  and  pronounced  the 
following  interlocutor : — 

'*  Forfar,  2&ih  October  1875.— The  Sheriff-Substitute  having  heard  parties* 
procurators,  and  having  made  avizandum,  Finds  in  law  that  under  a  sound 
construction  of  the  44th  section  of  the  Education  ^Scotland)  Act  of  1872 
clergymen  of  the  Church  of  Scotland  are  exempted  from  payment  of  the 
school  rate  imposed  by  that  Act,  therefore  assoilzies  the  defender  from  the 
conclusions  of  the  summons :  Finds  the  pursuer  liable  in  expenses,"  etc. 

''Alex.  Robertson. 

*^Note, — When  the  Education  Act  was  passed  in  1872,  it  must  have  been 
perfectly  well  known  to  its  framers  that  clergymen  of  the  Church  of  Scotland 
were  exempt  from  the  imposition  of  poor  rates  in  respect  of  their  manses  and 
glebes,  for  it  was  distinctly  decided  m  the  House  of  Lords,  20  years  aco,  that 
this  exemption  is  the  law  of  the  land  (24  Jurist,  524)  ;  accordingly,  when  the 
framers  of  the  Education  Act  declare,  as  they  do  in  section  44,  that  *  the  school 
rate  shall  be  levied  and  collected  in  the  same  manner  as  poor's  assessment,  and 
the  laws  applicable  for  the  time  to  the  imposition,  collection  and  recovery  of 
poor's  assessment  shall  be  applicable  to^the  school  rate,  they  must  have  intended 
clergymen  to  be  exempt  Otherwise  this  44th  clause  has  no  intelligible 
meaning.  It  was  aiguea  that  by  this  clause  the  mere  machinery  of  the  poor 
law  was  made  available  for  the  collection  of  the  school  rate.  But  the  use 
of  the  word  'imposition'  shows  that  this  clause  has  in  view  the  area  of 
taxation  as  well  as  the  method  of  taxation. 

''  The  S.-S.  is  aware  that  this  interpretation  of  the  clause  is  opposed  to  the 
opinion  of  the  late  Dean  of  Faculty.  A.  R." 

On  appeal  to  the  Sheriff  (Maitland  Heriot)  the  appeal  was  dismissed,  and  the 
following  interlocutor  was  pronounced  : — 

''24^  December  1875. — The  Sheriff  having  considered  the  appeal  of  the 
pursuer  against  the  interlocutor  of  28th  October  last,  along  with  the  relative 
reclaiming  petition  and  answers,  and  having  considered  also  the  summons, 
minute  of  defence,  and  whole  process,  adheres  to  the  interlocutor  appealed 
i^gainst,  and  dismisses  the  said  appeaL  Fred.  L.  M.  Heriot. 

''  Note, — ^This  is  an  action  brought  in  the  Small  Debt  Court  by  Peter  Eraser, 
collector  of  parochial  and  school  rates  of  tiie  parish  of  Kirriemuir,  against 
the  Rev.  John  Boyd,  minister  of  the  parish,  for  tne  sum  of  £1,  Os.  l^.fbeing 
school  rate  due  by  him  for  the  year  from  14th  November  1874  to  14th 
November  1875.  The  defender  denies  his  liability  for  the  payment  of  school 
rates,  and  rests  his  defence  on  the  terms  of  the  44th  section  of  the  Education 
(Scotland)  Act,  1872.  As  the  question  raised  was  one  of  general  importance, 
the  S.-S.  remitted  the  case  to  the  ordinary  Court  that  it  might  be  carefuUy  con- 
sidered, and  he  has  since  sustained  the  defence.  The  Sheriff  has  had  both  sides 
of  the  matter  discussed  in  able  papers^  and  having  considered  carefully  the 
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tigmnents  contained  therein,  lie  is  of  opinion  that  the  interlocutor  appealed 
against  is  right.  It  seems  to  the  Sheriff  that  this  44th  section  maKes  the 
incidence  of  the  two  rates — ^the  poor  rates  and  the  school  rate — identical,  and 
that  the  liability  for  school  rate  depends  on  liability  for  poor  rates,  and 
is  to  be  regulated  thereby.  In  such  circumstances  it  is  necessary  to  con- 
sider whether  parish  ministers  are  liable  in  payment  of  poor  rates  for 
their  manses  and  glebes.  On  this  question  there  is  no  room  for  any 
doabt  Under  the  old  Poor  Law  Acts,  1579,  c  74;  1663,  c.  16;  1672, 
c.  18,  parish  ministers  were  not  liable,  it  having  been  held  by  the  Court 
of  Session,  in  the  case  of  Cargill,  27th  February  1816  (F.  6,  103),  that 
the  parish  minister  was  not  liable,  ^it  being  impossible  to  consider  the 
minister  as  included  in  these  statutes.'  On  the  passms  of  the  new  Poor  Law 
Act^  8  &  9  Vict.  c.  83,  the  question  was  again  raised  whether,  under  the  Act, 
parish  ministers  were  or  were  not  liable  for  poor  rates  in  respect  of  their  manses 
and  glebes.  It  was  decided  in  the  case  oi  Forbes,  10th  December  1850  (23 
Jnr.  120),  affirmed  in  the  House  of  Lords  14th  June  1852  (24  Jur.  542),  that 
under  the  Act  they  were  not  liable.  It  was  therefore  the  law  in  1872,  when 
the  Education  Act  was  passed,  and  it  was  a  matter  beyond  all  dispute  that 
parish  ministers  were  not  liable  in  the  payment  of  poor  rates  for  their  manses 
and  glebes.  The  Legislature,  in  the  knowledge  of  this  fact,  passed  the  Educa- 
tion Act,  particularly  the  44th  section  of  the  same.  Under  that  section,  then, 
are  parish  ministers  liable  or  not  liable  for  school  rates,  etc.  ?  It  seems  to  the 
Sheriff  that  the  last  part  of  the  section  is  decidye  of  the  question.  It  is  in 
the  words,  '  and  the  school  rate  shall  in  all  cases  be  levied  and  collected  in  the 
name  maimer  as  poor  assessment,  and  the  laws  applicable  for  the  time  to  the 
imposition,  collection  and  recovery  of  poor  assessment  shall  be  applicable  to 
the  school  rate.*  This  last  part  is  a  corollary  to,  and  explains  and  overrules 
the  whole  section.  The  law  as  to  the  imposition  of  the  two  taxes  is  to  be  the 
same.  This  goes  further  than  merely  providing  a  '  machinery'  of  the  school 
Tate.  It  has  reference  to  the  imposition  of  the  school  rate.  How  would  the 
law  applicable  to  the  imposition  of  the  school  rate  be  the  same  as  that  applicable 
to  poor  assessment  if  the  school  rate  be  imposed  upon  parties  not  liable  for 
poor  rates  ?  In  such  a  case  the  law  applicable  to  the  imposition  of  the  two 
rates  would  be  different  It  seems  to  the  Sheriff  that  the  school  rate  cannot  be 
imposed  on  any  one  on  whom  the  poor  rates  cannot  be  imposed.  The  law  as 
to  imposition  of  the  two  rates  is  to  be  identical  Those  liable  for  poor 
lates  are  to  be  liable  for  school  rates ;  those  free  from  poor  rates  are  to  be 
^  from  school  rates.  Both  liability  and  non-liability  are  to  be  the  same. 
The  incidence  of  the  two  taxes  is  not  only  to  be  the  same  at  present,  but  the 
expression  '  for  the  time '  goes  further,  and  seems  to  the  Sheriff  to  show  that 
the  Legislature  intends  that  the  incidence  of  the  two  taxes  shall  be  the  same 
for  the  future.  If  under  any  new  Poor  Law  Act  the  sweep  of  the  Poor  Law  be 
made  either  wider  or  narrower,  the  school  rate  shall  follow  the  same  sweep, 
and  will  then  continue  to  be  precisely  the  same  as  the  poor  rate  (see  Sellars 
Education  Act,  xxvi.  note  1).  Besides  this  concluding  part  of  the  section, 
which  goes  to  show  the  intention  of  the  Legislature,  there  are  certain  other 
parts  of  the  section  which  seem  to  the  Sheriff  to  point  in  the  same  direction. 
(1)  The  Parochial  Board  '  is  herebv  authorized  and  required  to  add  the  same 
luider  the  name  of  school  rate  to  the  next  assessment  for  relief  of  the  poor,  and 
to  Uy  on  and  assess  the  same,'  etc.  If  the  school  rate  is  to  be  '  added '  to  the 
poor  rate,  it  surely  can  be  charged  only  affainst  those  liable  in  payment  of  poor 
t&te&  There  can  be  no  addition  where  there  is  one  sum  only  to  be  dealt  with. 
The  pursuer  has  not  added  it  to  any  assessment  payable  by  the  defr.  for 
the  poor.  (2)  The  section  proceeds  to  say  the  Parochial  Board  shall '  levy  and 
collect  the  same  alone  with  the  assessment  for  relief  of  the  poor,'  etc.  This 
aeems  to  imply  that  Uie  two  rates  are  to  be  collected  together,  and  that  the 
school  rate  is  only  to  be  collected  along  with  the  poor  rates,  but  not  by  itself, 
^dsepazatefrom  the  other.  If  the  defr.  paysthisrate  the  Board  have  not  collected 
it  from  him  at  least  along  with  his  poor  rates.    (3)  In  cases  where  there  may 
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be  no  asBessment  for  tlie  poor  '  the  School  Board  shall  be  entitled  and  botmd 
directly  to  aasess  for  and  levy  the  said  school  rates  in  the  same  manner  as  if  it 
were  poor  assessment,^  etc.  It  does  not  say  in  the  same  manner  as  poor 
assessment,  but  as  if  it  were  poor  assessment.  Now  would  it  be  '  in  the  same 
manner  as  if  it  were  poor  assessment'  if  they  assessed  parties  who  are 
not  liable  in,  but  exempt  &om,  poor  rates.  If  it  were  poor  assessment,  the 
defender  would  not  be  liable.  ^4)  Such  School  Board  '  for  the  purpose  shall 
have  all  the  powers  and  authorities  of  any  Parochial  Board  or  other  authority 
with  respect  to  assessing,  levying,  and  collecting  poor  assessment'  They  are 
thus  to  have  all  the  powers  of  a  Parochial  Boaxd  as  to  the  assessing,  etc.,  but 
they  are  not  to  have  any  higher  or  greater,  or  more  extensive  powers.  The 
Parochial  Board  have  no  power  of  taxing  parish  ministers.  Are  the  School 
Board  to  have  such  powers  ?  If  so,  they  would  have  more  collusive  powe» 
than  the  Parochial  fioard.  On  these  grounds  the  Sheriff  considers  that  the 
defender  is  entitled  to  exemption  in  nayment  of  this  school  rate.  It  is  perhaps 
right,  however,  that  the  Sheriff  should  advert  to  two  arguments  stated  for  the 
pursuer.  It  is  said  (p.  19) — '  To  regard  the  clause  as  meaning  that  the  same 
exceptions  are  to  be  made  under  the  Education  Act,  as  obtain  by  custom,  but 
not  by  statute,  under  the  Poor  Laws,  is  a  construction  that  seems  never  to  have 
been  contemplated  by  the  Legislature.'  The  Sheriff  rather  thinks  this  argu- 
ment is  founded  on  a  mistake.  It  may  be  a  question  how  far  the  exemption 
of  parish  ministers  for  payment  of  poor  rates  under  the  old  Acts  arose  from 
custom  or  from  statute.  The  judges  of  the  Court  of  Session  seem  to  have 
rested  their  decision  in  CargUl's  case  on  statute.  (See  also  the  Lord 
Chancellor's  remarks  in  Forbes'  case).  But  even  admitting  that  the  exemption 
rested  on  custom  or  usage  prior  to  1845,  the  Sheriff  is  inclined  to  think  that  on 
the  passing  of  the  Poor  Law  Act  in  that  year  the  exemption  no  longer  rested 
on  custom  or  usage,  but  on  statute.  The  Legislature,  it  may  be,  recognised  the 
previous  custom  or  usage,  gave  effect  to  it,  and  made  it  statutory.  Both  in  the 
Court  of  Session  and  in  the  House  of  Lords  the  question  considered  was,  did  the 
Legislature  by  the  Act  of  1845  make  parish  ministers  liable  for  poor  rates  for 
their  manses  and  glebes  or  did  it  not  ?  It  was  held  that  the  Legislature  by  the 
said  Act  enacted  that  they  should  not  be  liable  for  the  same.  Since  1845, 
accordingly,  their  immunity  has  rested  not  on  custom  but  on  statute,  or  at  any 
rate  on  custom  recognised,  sanctioned,  and  made  statutory  by  the  Legislature. 
It  seems,  therefore,  not  to  be  correct  to  say  that  the  exemption  of  parish  ministers 
from  the  payment  of  poor  rates  *  obtains  by  custom  but  not  by  statute.'  If  it 
depends  on  custom  at  all,  it  should  be  on  custom  approved  of  and  sanctioned 
by  statute.  It  is  also  argued  that  this  school  rate  is  a  new  tax,  and  that  paridi 
ministers  can  enioy  immunity  from  payment  of  a  new  tax.  It  seems 
doubtful  if  this  school  rate  can  oe  termed  a  new  tax.  There  has  always  been 
an  educational  tax.  It  was  collected  formerly,  no  doubt,  under  tibe  name  of 
*  schoolmaster's  salary,'  but  it  was  an  educational  tax,  or  a  tax  for  the  benefit 
of  education.  This  present  school  rate  seems  rather  to  be  an  old  friend  with 
a  new  face.  From  payment  of  the  old  educational  tax  pariah  ministers  were 
free.  This  new  Act  merely  amended  and  extended  the  provisions  of  the  law 
of  Scotland  on  the  subject  of  education.  If  this  be  a  mere  extension  of  an  old 
tax  from  which  parish  ministers  were  previously  free,  it  would  need  a  veiy 
clear  eiroression  of  intention  on  the  part  of  the  Legislature  to  make  them  liable 
now.  It  is  scarcely  necessary  to  observe  that  in  considering  any  such  question 
a  taxing  statute  is  to  be  strictly  interpreted,  and  in  the  event  of  any  doubt  it 
is  to  be  interpreted  in  favour  of  freeoom  from  taxation.  If  tJhe  L^slature,  in 
the  knowledge  that  parish  ministers  had  previous  to  1872  been  exempt  from 
the  payment  of  any  tax  for  educational  purposes,  had  intended  that  unoer  this 
Education  Act  they  should  be  no  longer  exempt,  they  could  easily  have  made 
tlmt  perfectly  plain  by  a  clause  similar  to  sect  49  of  the  Poor  Law  Act.  In  place 
of  doing  BO,  however,  they  on  the  contrary  pass  the  44th  clause  of  the  Act,  by 
which  it  seems  to  the  Sheriff  that  they  meant  that  parish  ministers  should  still 
be  exempt.    This  appears  to  the  Shenff  to  be  quite  a  different  case  frx)m  that 
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of  Cowan,  9th  July  1868  r6th  D.  1019X  that  had  reference  to  a  local  rate,  and 
there  was  no  clause  providiiig,  as  here,  that  the  laws  to  the  imposition,  etc.,  of 
the  poor  assessment  were  to  he  applicahle  to  the  school  rate.  From  certain 
f^xpiessions  used  hj  the  Lord-President  in  that  case,  the  Sheriff  would  infer 
t'  at  his  Lordship  would  distinguish  the  present  case  from  that  then  hefore  him. 
hv  in  that  case  says,  'the  question  was,  whether  the  present  case  has  any 
resemblance  to  the  case  of  Poor  Law  assessment  ? '  'Is  there  anything  in  the 
clauses  of  this  statute  analogous  to  the  Poor  Law  Act  ?  I  apprehend  not 
The  49th  section  of  the  Poor  Law  Act  implied  a  great  deal  in  combination  of 
the  previous  usage.'  Here  there  is  certainly  a  resemblance  to  the  Poor  Law 
asaessment  if  the  connection  be  not  of  a  closer  kind.  Here  there  is  something 
analogous  to  the  Poor  Law  Act  if  the  taxing  clauses  of  both  be  not  identified, 
and  we  have  here  a  usage  of  exemption  from  payment  both  of  the  poor  rates 
and  the  education  rates.  F.  L.  M.  H." 

Act.^Arch,  Smiih. Alt — J,  M,  Wilson. 
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Sheriffs  Irvine  and  Hamilton. 

STEWART  V,  STEWART  AND  MACFiB. — 10^^  Nov.  and  I6th  Dec.  1875. 

Mutual  Settlement — ^Potrer  to  Revoke, — Two  brothers  having  executed  a 
mutual  settlement  whereby  they  constituted  and  appointed  the  longest  liver 
of  them  the  sole  executor  and  administrator  and  universal  legatory  of  the  pre- 
decessor,— ^Held  that  neither  had  power  to  revoke  without  the  consent  of  the 
other. 

The  circumstances  of  this  case  are  stated  in  the  following  interlocutor : — 

"/nwroray,  lOtk  Nov.  1875. — The  Com.  Dep.  having  heard  parties'  procura- 
tors, and  having  considered  the  debate  and  whole  process :  Finds  (Ist)  that  the 
petr.,  John  Stewart,  and  his  now  deceased  brother,  Alexander  Stewart,  did,  on 
the  14th  of  December  1854,  whilst  tenants  of  the  farm  of  Middle  Inuans,  in 
the  parish  of  KUfinan,  enter  into  a  mutual  will  and  settlement  whereby  tney 
constituted  the  longest  liver  of  them  the  sole  executor  and  administrator  ana 
nniversal  legatory  of  the  predecessor :  Finds  (2nd)  that  Alexander  Stewart, 
by  a  testamentary  writing,  dated  28th  October  1868,  revoked  the  mutual  will 
of  1854,  and  constituted  and  appointed  Thomas  Stewart,  draper,  Rothesay,  and 
James  MTie,  merchant,  his  executors,  for  certain  purposes  afterwards  declared. 
Finds  that  the  mutual  will  and  testament  executed  oy  Alexander  and  John 
Stewart,  dated  15th  December  1854,  and  6th  January  1855,  is  a  mutual 
onerous  obligation  from  which  neither  party  was  entitled  to  withdraw  without 
consent  of  me  other :  Finds  that  Alexander  Stewart  was  thereby  debarred 
from  making  the  will  of  28th  October  1868,  and  that  the  same  is  of  no  avail 
in  law ;  theraore  refuses  the  application  of  Thomas  Stewart  and  James  M'Fie 
for  confirmation  of  the  personal  estate  of  the  said  deceased  Alexander  Stewart, 
and  finds  that  the  petr.  John  Stewart  is  alone  entitled  to  confirmation  of  the 
said  estate  in  virtue  of  the  said  mutual  last  will  and  testament,  and  finds  the 
lespts.  liable  in  expenses,  and  remits  the  same  to  the  auditor  to  tax  and  to 
leport,  and  decerns.  J.  Guy  Hamilton. 

**Note. — The  Com.  Dep.,  after  full  consideration  of  this  case,  has  come  to  the 
coneluflion  that  the  petr.  must  prevail  in  his  contention. 

*'The  case  is  not  free  from  difficulty,  more  especially  as  there  is  no  case  that 
the  Ck>m.  Dep.  can  find  on  all  fours  with  the  present,  and  he  is  therefore  com- 
pelled to  decide  the  case  upon  principle,  with  the  assistance  of  those  cases 
which  seem  to  him  to  approach  most  nearly  to  the  one  in  hand.  Of  the  mutu- 
iklity  of  the  settlement  of  1854  there  is  no  doubt,  and  the  question  is  how  far 
a  mutual  mortis  cauaa  settlement  is  revocable  by  one  of  the  parties  without 
consent  of  the  other,  and  this  question  will  denend  to  a  great  extent  upon 
W  far  the  mutual  engagement  was  onerous.  Tliat  as  a  general  rule  testa- 
nenftaiy  wiitings  aie  revocable  in  the  life-time  of  the  granter  is  too  obvious  a 
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piopoflition  to  admit  of  argmxient ;  but  still,  in  the  language  of  Lord  Buther- 
furd  in  the  case  of  Morrison,  16  D.  529,  *  That  a  party  may  grant  an  irrevocable 
deed  and  put  it  beyond  his  power  by  delivery,  and  rest  effectually  the  property 
so  conveyed  against  his  own  subsequent  acts  and  deeds,  for  the  lienefit  of  exist- 
ing parties  in  whom  by  that  deed  he  creates  an  interest,  there  can  be  no  doubt' 
Did  then  Alexander  Stewart,  by  the  mutual  deed  of  1854,  create  an  interest  in 
favour  of  his  brother  which  he  was  not  afterwards  at  his  own  hand  entitled 
to  defeat  ?  The  Com.  Dep.  cannot  avoid  coming  to  the  conclusion  that  he  did 
thereby  create  such  an  interest.  He  gave  a  provision  to  his  brother,  should  be 
be  the  survivor,  of  the  whole  of  his  movable  possessions,  and  in  return  he  got 
from  his  brother  a  similar  concession.  The  mutual  testament  in  the  present 
case,  therefore,  seems  to  the  Com.  Dep.  to  come  up  to  that  in  the  case  of  Lang 
V.  Brown,  5  Macpherson  789,  in  whicn  Lord  Neaves  in  his  opinion  says, '  The 
deed  before  us  seems  to  me  to  have  two  objects.  The  first  is  to  make  provision 
for  the  survivors  of  the  spouses ;  and  this  provision  which  is  mutual  is  clearly 
onerous.'  No  doubt  the  provision  here  referred  to  was  in  a  postnuptial 
marriage  contract,  but  the  ground  of  Lord  Neaves'  observation  is  the  mutuality 
of  the  provision.  And  Lord  Cowan  in  the  same  case  has  the  following  observa- 
tions.  He  says : — '  The  legal  character  of  the  deed,  in  so  far  as  the  right  and 
interest  of  the  spouses  are  concerned,  does  not  admit  of  dispute.  It  was  a 
contract,  the  provision  of  which  neither  the  one  nor  the  other  could  alter 
or  recal  by  any  act  or  deed  not  consented  to  by  the  other.'  Whether  inter 
,  ^  M  viros  is  mortU  causa,  p.  794,  and  again  p.  795,  he  says,  <  The  true  view  of 
the  deed  is  that  in  so  far  as  the  interest  or  the  contracting  spouses  respectively 
was  concerned  it  was  iixevocable  unless  by  mutual  consent'  These  observa- 
tions would,  the  Com.  Dep.  thinks,  have  been  quite  as  applicable  had  the 
contract  been  between  two  brothers,  as  in  the  present  case,  ana  not  two  spouses, 
and  he  therefore  adopts  the  language  of  the  learned  editor  of  the  last  edition  of 
ErsJdn^s  InstituUSf  note  c,  p.  993,  *  A  mutual  settlement  may  be  revocable 
so  far  as  it  is  voluntary,  i.e.,  m  so  far  as  it  makes  provision  for  third  parties, 
and  irrevocable  so  far  as  it  is  obligatorv,  i.e.,  in  favour  of  the  grantera  respec- 
tively.' This  language  appears  to  the  Com.  Dep.  to  state  the  law  on  this 
subject  accurately,  and  to  be  simply  the  essence  of  Lord  Curriehill's  observations 
in  the  case  of  Hogg  v,  Campbell,  1  Macpherson  647.  At  page  658  of  the  report 
of  that  case  his  Loroship  says,  **  I  think  the  general  character  of  a  mutual  settle- 
ment is  this,  that  quoad  tmrd  parties  interested  as  beneficaries  only  it  is  testa- 
mentarv,  but  that  quoad  the  testators  it  is  pactional  I  think  it  partakes  of  the 
nature  both  of  a  testament  and  of  a  contract  If  you  look  at  the  position  in 
which  the  granters  stand  to  the  beneficiaries  it  is  testamentary.  If  you  look 
at  the  position  in  which  they  stand  towards  each  other,  it  is  contract  Upon 
these  principles  I  think  that  so  long  as  the  granters  are  alive  the  deed  is  as 
much  under  their  own  power,  and  mav  be  altered  or  revoked  by  their  joint 
act  or  deed,  as  any  other  testamentaiv  deed  may  be  altered  or  revoked  by  the 
testator.  But,  on  the  other  hand,  dealing  with  it  as  a  contract  between  the 
two  granters  themselves  I  think  that  the  one  cannot  revoke  it  or  alter  it  with- 
out the  consent  of  the  other,  or  at  all  events  that  one  cannot  revoke  it  or  alter 
it  after  the  death  of  the  other,  unless  in  the  deed  itself  express  power  to  do  so 
be  reserved.  I  think  that  arises  from  the  circumstances  oi  the  paitiea  joining 
together  in  making  it  a  joint  deed,  for  unless  the  deed  when  granted  by  them 
jointly  is  to  have  tnis  effect,  I  do  not  see  why  they  unite  in  making  one  deed.' 
These  observations  appear  to  the  Com.  Dep.  to  apply  accurately  to  the  present 
case,  and  he  has  therefore  decided  it  in  accordance  with  the  views  stated  bv 
Lord  Cuiriehill.  J.  G.  H."  ' 

<<  Edinlmrghy  December  Ibth,  1875. — ^The  commissary  having  considered  this 
appeal,  with  the  reclaiming  petition  for  the  respts.  against  the  interlocutor  of 
10th  November  last,  closed  record  and  whole  process,  dismisses  said  appeal : 
Affirms  the  interlocutor  appealed  against,  and  decerns. 

'<  Alex.  Fobbss  Ibvinb. 
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"  Note. — It  is  quite  trae  that  a  will  is  in  general  a  levocable  instrument  and 
60  continues  in  the  power  and  under  control  of  the  maker  during  his  life.  The 
intention  of  the  testator  is  therefore  said  to  be  ambulatorjr  until  his  decease. 
'  VUwUas  ett  ambulatoria  usque  ad  extremum  vittB  exttium/  Dig.  34,  44. 

**  But  while  this  is  unquestionable  as  to  any  single  and  individual  will  an 
acceptation  has  been  established  as  to  a  mutual  testament  ^  A  mutual  will/  says 
Lora  Fullerton, '  has  tMs  consequence,  that  it  is  not  merely  a  declaration  of  in- 
tention but  an  obligation  not  to  revoke.  Thus  far  a  mutual  will  is  a  sort  of 
contract*  M*M%Uan  v.  M'MUlan,  November  28,  1860,  13  D.  187.  Reference 
may  also  be  made  to  the  later  case  of  Kidd  v.  Kidds,  December  10th,  1863,  2 
Ua(nD^227. 

"  That  this  is  also  the  understanding  of  conveyancers  who  are  practically 
cofiTenant  with  Hie  form  and  effect  of  such  deeds,  appears  from  Menzies' 
Ledum  on  Conveyancing,  p.  481,  Edinburgh,  1863,  where  the  author  states  dis- 
tinctly that '  an  exception  nas  been  recognised  in  the  case  of  a  muttial  will,'  and 
the  same  opinion  is  expressed  in  greater  detail  by  Mr.  Montgomerie  Bell, 
LKtures  on  Conveyancing,  voL  2,  p.  898,  and  in  Duff,  On  Deeds,  p.  149,  foundine 
on  Nicdton  v.  Mamsay,  December  16,  1860. — The  '  Legacy,'  appendix  2,  and 
Andtnon  against  Garrotoay,  January  27,  1837,  15  S.  435. 

Although  the  case  is  not  free  from  difficulty,  the  commissary  is  of  opinion  that 
the  deed  here  in  question  is  a  mutual  will — mutual  not  only  in  the  sense  that 
there  are  two  parties  to  it,  but  that  mutual  stipulations  are  made  and  mutual 
obligations  undertaken  by  the  parties.  It  is  not  a  mere  ^  cross  fire '  ^  of  two 
independent  testaments,'  as  it  has  sometimes  been  expressed.  There  is*  here  a 
conaderation  on  boUi  sides ;  each  make  over  to  the  other  on  a  certain  condition 
hia  own  property,  each,  as  it  were,  purchases  from  the  other  what  that  other 
eontribntes.  There  seems  otherwise  no  reasonable  motive  for  persons  uniting 
in  this  way  to  make  a  mutual  deed.  The  mere  saving  of  expense  is  plainly  in- 
sulficient 

^  "The  opinion  of  Lord  Neaves  in  Lang  v.  Brown,  May  24, 1867,  5  Macph. 
7^,  has  been  already  noticed  by  the  commissary  depute  ;  the  provision  there 
n:ferred  to  was  in  a  postnuptial  contract.  But  on  this  point  tne  remarks  of 
the  Lord  Justice-General  in  a  later  case  may  be  quoted :  *  I  do  not  seek  to  dis- 
tiogoish  between  a  settlement  of  this  kino,  a  muttial  settlement,  and  a  pro- 
visbn  under  a  postnuptial  contract,  because  the  latter  is  often  as  truly  testa- 
mentaiy  as  this  or  any  other  deed  can  be,  and  the  mere  name  is  nothing.  The 
(Sect  to  be  given  to  such  a  deed  must  always  be  a  question  of  intention,' 
limium  and  others  v.  Mossman,  May  27,  1870,  8  Macph.  807. 

*^  Viewing  this  then  as  a  question  of  intention  the  reservation  in  the  joint 
viU  of  *  any  legacies  which  we  (the  testators)  may  by  letter  or  other  writing 
under  our  joint  hands,  hereafter  appoint  to  be  paid,'  is  important  as  shewing 
that  in  the  contemplation  of  parties  no  power  of^revocation,  or  even  of  farther 
alteration  was  competent  to  either  of  them  acting  by  himself. 

'"Bat  farther,  it  is  not  alleged  that  any  notice  was  given  to  the  other  party 
that  the  mutual  agreement  was  henceforth  at  an  end,  and  was  no  longer  to  lie 
touted  to  or  founded  on  by  him.  On  this  point  the  words  of  Lord  Deas  in 
^ogg  V.  Campbell,  seem  applicable  to  the  present :  '  It  appears  to  me  that  upon 
the  terms  of  this  deed  it  would  be  very  difficult  to  say  that  the  one  might 
itfvoke  without  the  consent  of  the  other,  and  still  more  difficult  to  say  that  the 
cf&e  might  revoke  without  intimation  to  the  other.  The  words  are  very  like 
vord^  01  mutoal  obligation. 

"Without  such  notice  it  would  be  possible  for  one  of  the  parties  to  keep  the 
lll^  of  revocation  secretly  in  his  custody  during  the  life  of  his  co-testator.  If 
m  iMrtner  died  first  he  might  by  destroying  that  deed  succeed  to  the  deceased's 
■line,  while,  in  the  event  of  his  own  predecease,  the  revocation  would  take 
<^  in  &vour  of  his  own  representatives  and  to  the  prejudice  of  the  other 
testator.  It  is  difficult  to  reconcile  such  a  proceeding  with  the  principles  of 
fair  dealinff  and  mutual  justice. 

*^  Something  is  said  by  the  zespts.  of  the  hardship  to  the  parties  of  being 
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precluded  from  ^  each  making  such  alterations  on  the  destination  of  his  means 
as  after  occurrences  might  render  expedient  or  necessary ; '  but  the  hard- 
ship is  no  greater  than  would  result  from  an  irrevocable  deed  of  any  kind,  of 
which  many  are  known  to  the  law,  and  even  inter  rusticos  and  in  the  class  to 
which  these  testators  belonged  a  fair  knowledge  must  l>e  presumed  of  the  effect 
of  the  deed  which  they  were  executing,  especially  as  they  were  plainly  acting 
under  professional  help.  A.  F.  L" 

Act. — D.  MacLachlan, Alt — W.  Douglas, 


SHERIFF  COURT  OF  PERTHSHIRR 

Sheriffs  Adam  and  Barclay. 

MATHEW  V.  m'leibh.— 13^  Dec,  1875  and  Sih  Feb.  1876. 

Arrestment  of  WorkmarCs  JFages — "  Wages  Arrestment  Limitations  (Scotland) 
Act**  33  and  34  Vic.,  ca/p.  63. — This  was  an  application  for  recal  of  arrestment 
of  wages,  on  the  ground  that  the  wages  were  of  less  amount  than  20s.  a  week. 
The  defence  was  that  the  Act  33  and  34  Vict.,  cap.  63,  in  its  fourth  section 
expressly  excluded  "  arrestments  in  virtue  of  decrees  for  alimentary  allowances 
or  payments  "  from  the  operations  of  the  Act.  The  answer  to  this  was,  the 
exception  in  the  fourth  section  was  as  to  "  arrestments  in  virtue  of  decree^;" 
but  the  question  in  the  present  case  was  as  to  an  arrestment  on  the  defendenc<^. 
The  Sheriff-Substitute  (Barclay)  gave  effect  to  this  latter  view,  and  pronounced 
the  following  interlocutor  : — 

"  Perth,  lAh  December  1875. — Having  heard  parties*  procurators,  and  made 
avizandum  with  the  process  and  debate :  Finds  it  not  aenied  that  the  petr/s 
wages  are  less  in  amount  than  20s.  in  the  week :  Finds  it  admitted  that  the 
Tespt  has  attached  by  arrestment  the  said  wages  in  the  hands  of  his  master, 
but  such  arrestment  is  on  the  dependence  of  an  action  to  constitute  an  ahmen- 
tary  claim :  Finds  that  the  respt.  alleges  a  claim  for  aliment,  but  that  snob 
has  not  been  constituted  by  decree,  and  therefore  the  said  arrestment  being 
only  on  the  dependence  of  an  action  cannot  legally  affect  the  wages  of  the 
limited  amount  stated  by  the  statute :  Therefore  recals  the  arrestment  so  far 
as  the  same  attaches  wages  due  to  the  petitioner :  Finds  the  respt.  liable  in 
expenses  on  the  the  lowest  scale,  remits  tne  account  when  lodged  to  the  auditor 
to  tax,  and  decerns.  Eluoh  Barclay. 

"  -^ote.— -The  S.-S  had  a  similar  question  some  time  ago  in  the  Small-Diht 
Court,  and  reached  the  same  conclusion  as  he  now  does.  The  legislature 
must  be  held  to  have  known  arrestments  in  security  as  well  as  those  uniUr 
decree,  and  had  it  been  meant  to  authorise  attachments  of  wages  for  alimenttiry 
claims  under  either  form  of  arrestment,  such  certainly  would  have  been  said ; 
but  the  exception  is  expressly  confined  to  "  arrestments  on  decrees."  The 
reason  is  obvious.  Untu  a  decree  there  ia  no  claim  of  ab'mentary  debt,  bat 
merely  a  process  to  have  such  constituted.  It  is  possible  that  no  such  claim 
may  ultimately  be  found  to  exist,  and  during  the  process  it  would  be  hard  law 
to  deprive  a  defender  of  the  means  of  subsistence.  H.  B." 

On  an  appeal  the  Sheriff  (Adam)  affirmed  the  above  interlocutor. 
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ON  THE  TITLE  TO  SUE. 

I 

We  purpose  in  one  or  two  short  papers  to  present  to  our  readers 
a  digest  of  the  law  relating  to  this  most  important  subject.  In  the 
present  article  we  can  deal  only  with  what  appear  to  be  the 
general  principles  applicable  to  it. 

Before  a  man  is  entitled  to  appear  as  a  party  to  an  action  in  our 
Courts,  he  must  in  the  first  place  be  free  from  all  the  personal  dis* 
qualifications  which  the  law  has  for  wise  reasons  held  in  certain 
cases  to  exist. 

Alien  enemies, — ^Aliens,  who  are  subjects  of  a  nation  with  which 
we  are  at  war^  are  excluded  from  the  right  extended  generally  to 
foreigners  of  suing  in  this  country  along  with  their  mandatories. 
There  have  not  been  many  cases  in  which  the  question  has  been 
laised  in  our  Courts.  In  the  case  of  Carron  v.  Cowan  &  Co.  (Nov^ 
28, 1809,  F.  G.)>  ^e  are  told  that  considerable  doubt  was  expressed 
as  to  the  proper  mode  of  procedure,  but  it  seems  to  have  been  un- 
doubted that  the  alien  had  no  persona  standi  pending  the  war, 
although  his  incapacity  would  cease  upon  the  declaration  of  peace. 
In  the  circumstances  a  remit  was  made  to  the  Lord  Ordinary  to 
sist  procedure.  In  a  subsequent  case  the  same  course  was  followed. 
BqI  this  rule  is  to  be  received  subject  to  equitable  considerations — 
"The  plea  of  alien  enemy  would  not  be  allowed,  I  conceive,  in  any 
Court,  without  qualificMions,  on  the  plea  of  a  person  endeavour- 
ing thereby  to  exclude  the  defender  in  the  original  suit  from  his 
counter  action  on  incidental  points  growing  out  of  the  same  cause  ** 
(Opinion  of  the  Eang's  Advocate  in  Burgess  v.  ChiUd,  Jan.  12, 
1813,  F.  C).  Accordingly  the  right  of  an  alien  enemy,  legally  in 
this  country,  and  not  liable  to  detention,  who  is  pursued  in  an 
action,  to  ndse  a  counter  action,  has  been  recognised  (Burgess, 
Mpra). — We  may  here  mention  that  an  attempt  has  been  made, 
although  unsuccessfully,  to  extend  this  objection  to  the  case  of 
witnesses  in  criminal  proceedings  (^'ffwire,  April  29, 1837, 2  Irvine^ 
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620). — ^But  a  natural  bom  subject  of  this  country  does  not  lose  his 
title  to  pursue  in  the  Court  here  by  residing  in  a  foreign  country 
at  war  with  Great  Britain  (Aitken  v.  Crawford  and  others,  June  10, 
1813,  F.  C). 

Outlaws.  — One  of  the  results  which  follow  from  a  sentence  of 
outlawry  is,  that  the  outlaw  can  neither  appear  as  a  pursuer  or 
defender  in  our  Courts.  In  the  cdse  of  Cheyne  and  Mackersey  v. 
Anderson  (July  4,  1828),  the  outlaw  was  a  defender,  and  when  his 
counsel  claimed  to  be  heard  upon  an  objection  to  the  pursuer's 
title.  Lord  President  Hope  is  reported  to  have  observed,  "It  is 
new  to  me  that  an  outlaw  can  open  his  mouth  in  a  Court  of  law. 
We  cannot  acknowledge  your  presence."  In  the  case  of  Black  v. 
Kennedy  and  Carneron  (June  29,  1825,  4  Sh.  124),  it  was  held 
that  the  reversal  of  a  sentence  of  outlawry  which  had  not 
been  followed  by  denunciation  had  a  retrospective  effect,  so  as 
to  validate  a  concurrence  as  a  creditor  to  an  application  for 
sequestration. 

Insanity. — It  is  unnecessary  to  mention  the  effect  of  insanity 
upon  the  title  to  sue.  The  case  of  Reid  (Jan.  19,  1839,  1  D.  400) 
decided  that  it  was  incompetent  even  to  raise  an  action  in  the  name 
of  a  fatuous  person, — ^although  with  the  view  of  having  a  curatcr 
ad  litem  named  as  soon  as  the  cause  came  into  Court. 

Suing  under  an  improper  designation. — ^Even  where  there  is  no 
personal  bar  such  as  those  we  have  been  dealing  with  standing 
in  the  way  of  the  would-be  litigant,  his  title  to  sue  may  be 
questioned  on  the  ground  that  he  comes  into  Court  under  an  im- 
proper title.  We  are  not  in  Scotland  so  particular  about  mere  sur- 
names as  our  neighbours  south  of  the  Tweed.  One  eminent  judge 
has  laid  down  that  there  is  no  need  of  the  authority  of  the  Court 
of  Session  to  enable  a  man  to  change  his  name.  But  we  find  the 
objection  taken  in  one  case,  that  the  pursuer  had  not  libelled  his 
proper  name,  which,  instead  of  being  Kinloch,  was  KiUochan  or 
KeUochan.  This  objection  led  to  a  proof  before  the  Sheriff,  who 
insisted  upon  the  pursuer  returning  to  the  surname  of  KiUochan, 
being  that  of  his  parents,  although  it  appeared  that  he  had  by  a 
gradual  process  converted  it  into  Elinloch.  The  pursuer,  however, 
appealed  to  the  Court  of  Session,  pleading  that  he  "  might  change 
his  name  at  pleasure  if  he  did  it  without  fraud,  he  being  noways 
bound,  if  he  found  it  either  for  his  interest  or  his  comfort,  to  ad- 
here to  the  name  which  he  received  from  his  father."  This  view 
met  with  the  approval  of  the  liOrd  Ordinary  (Cowan),  who  laid 
down  as  the  true  principle,  ''that  a  person  may  sue  or  be  sued 
under  the  name  by  which  he  is  at  the  time  called  and  known, 
vhich  he  uses  in  his  contracts  and  transactions  with  the  public, 
imd  by  means  of  which,  as  a  sufiBcient  designation  of  him, 
his  identity  is  rendered  indisputable.  Even  as  regards  the 
Christian  or  baptismal  name  this  would  hold,  but  when  the 
question  regards  the  patronymic  or  surname  which  has  become  by 
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usage  the  known  and  proper  designation  of  the  man,  its  application 
cannot  admit  of  dispute."  This  judgment  was  very  properly 
acquiesced  in  (Kiifdock  v.  Lowrie,  Dec.  13, 1853, 16  D.  197).  When 
a  party  has  only  put  forward  a  claim  to  the  title  of  a  peer,  it  seems 
highly  improper  that  he  should  designate  himself  by  the  title  be- 
fore his  right  to  it  has  been  established.  When  Mr.  Alexander,  the 
celebrated  claimant  of  the  Stirling  Peerage,  brought  a  summons  for 
proving  the  tenor  of  a  royal  charter,  and  designated  himself  Earl 
of  Stirling,  the  objection  that  his  title  had  never  been  recognized 
by  any  competent  authority  was  sustained.  Yet  the  Court  seems 
afterwards  to  have  altered  their  opinion,  as  they  allowed  a  sub* 
sequent  action  to  proceed  in  the  name  of  the  Earl  of  Stirling. 
Alexander  had  voted  at  elections  of  Scottish  Peers  (see  8  Shaw, 
634,  &  9  Sh.  404).  It  does  not  appear  from  the  report  upon  what 
ground  the  Court  reversed  their  former  decision.  When  the  title 
claimed  is  that  of  baronet,  the  rule  laid  down  in  Elinloch's  case 
would  no  doubt  apply,  for  that  is  a  title  the  validity  of  which  is 
not  determined  by  any  Court,  and  if  a  man  is  known  by  it,  it  is  not 
of  much  importance  to  determine  how  he  came  by  it 

Dissenters. — The  Court  have  exhibited  a  jealousy  for  the  pecidiar 
rights  and  privileges  of  the  Established  Church.  Dissenters  cannot 
sue  through  their  bishops,  presbyteries  or  synods,  but  must  be  con- 
tent to  come  as  individuals.  The  Court  have  refused  to  recognise 
the  title  of  bishop  of  the  Episcopal  communion  in  Scotland 
{Lhrummand  v.  FarqttJiar,  6th  July  1809,  F.  C).  In  the  old  case  of 
Bryson  v.  Wilson  the  title  of  the  trustees  of  a  dissenting  congrega* 
lion  to  sue,  although  sustained  by  Lord  Elchies,  was  rejected  by 
the  majority  of  the  Court  on  the  groimd  that  their  constituents  were 
no  l^al  congregation  (30th  June  1852,  Elchies'  Notes,  ii  486), 
But  those  were  hard  times  for  dissenters. 

The  litigant  must  not  only  be  free  from  personal  disqualifications, 
and  sue  under  his  proper  and  legal  designation,  he  must  have 
an  interest  in  the  subject  of  litigation,  and  that  interest  must  be  (1) 
present,  not  future,  (2)  sufiBcient,  and  (3)  of  such  a  nature  as  to  be 
recognized  by  the  civil  Courts.  Hence  some  very  nice  and  delicate 
questions  have  arisen.  Such  being  the  essentials  of  the  interest 
requisite  to  enable  a  person  to  bring  an  action,  it  follows  that  when 
the  case  brought  before  the  Court  is  hypothetical,  or  the  interest 
involved  in  it  contingent,  there  is,  in  the  ordinary  case,  no  title  to 
sue.  Courts  of  justice  decide  rights  which  actually  exist  in  the 
present,  not  such  as  may  possibly  spring  up  in  the  future.  Even 
although  all  the  parties  to  an  action  consent  to  the  decision  of  a 
hypothetical  case,  the  Court  would  refuse  to  do  so.  When  an 
action  was  brought,  inter  alia,  for  declarator  that  two  children  had 
power  to  test  on  their  provisions  under  their  parents'  marriage  con- 
tract, and  that,  on  the  death  of  each  without  issue,  the  testament 
vould  be  effectual,  the  action  was  held  to  be  premature  and  incom- 
petent   The  Lord  Justice-Clerk  (Inglis)  said  in  that  case,  "  What 
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are  these  pursuers  asking  ?  They  are  asking  us  whether,  if  they 
make  a  wiU  disposing  of  this  trust  money,  it  will  be  a  good  will  in 
the  event  of  their  dying  without  issue  ?  That  is  the  question  they 
put  to  your  Lordships.  I  say  they  have  no  interest  to  put  such  a 
question — none  whatever — and  that  it  is  one  of  those  contingent 
eventualities  on  which  they  are  not  entitled  to  ask  the  Court  to 
speculate,  or  to  give  them  advice.  I  decline  to  advise  these  pursuers 
whether,  if  they  make  a  will,  it  will  be  a  good  will.  Let  them  make 
their  will,  and  if  they  have  right  to  make  it,  it  will  be  effectual,  and  if 
they  have  not,  it  will  be  ineffectual,  and  it  will  be  tried  between  the 
parties  who  have  an  interest  when  the  question  properly  arises " 
(Harveys  v.  Harvei/s  Trustees,  28th  June  1860, 22  D.  1310).  There 
are  cases  which  may  appear  to  form  exceptions  to  this  rule,  but  cannot 
be  looked  upon  as  really  such.  Thus  it  has  been  held  that  any 
party  possessing  an  interest  either  eodstvng  or  corUingewt  in  the  right 
administration  of  a  charity,  has  a  good  title  to  pursue  all  actions 
before  this  Court  necessary  for  ascertaining  and  declaring  the  power 
and  duties  of  the  governors  and  trustees,  and  enforcing  their 
execution  (see  opinion  of  Lord  Cunningham  in  Boss  v.  The 
OovemoTS  of  Herio(s  Hospital,  February  14, 1843, 5  D.).  But  theu 
the  case  submitted  to  the  Court  is  not  hypothetical,  and  although 
the  pursuer  may  not  have  a  present  interest,  still  he  may  be  able  to 
show,  that  if  he  allows  this  occasion  to  pass  his  direct  interest, 
when  it  does  arise,  may  be  seriously  prejudiced.  There  is  a  ques- 
tion actually  existing  at  the  tima  In  the  case  too  of  charities  it 
is  implied,  from  the  very  nature  of  the  foundations,  that  every 
member  of  the  class  for  whose  benefit  the  charity  exists  has  a  right 
to  insist  upon  its  proper  administration.  An  illustration  of  a 
jsimilar  class  of  cases  is  afforded  by  the  decision  in  Torrie  v.  Duke  of 
Athole  (Dec.  12, 1849, 12  D.  328).  In  that  case,  the  action  being 
,one  of  declarator  of  public  highway,  the  title  of  parties  to  sue,  who 
lived  at  a  considerable  distance  from  the  district  in  which  the  dis- 
puted road  lay,  and  neither  averred  local  connection  with  the 
district  nor  special  interest  in  the  road,  was  sustained.  The  Lord 
President  said,  however,  that  he  did  not  feel  himself  called  upon  to 
decide  the  mere  abstract  right  of  an  individual  to  have  a  public 
xoad  declared,  without  any  explanation  of  what  the  nature  of  the 
.road  is  which  he  wishes  where  he  declared,  and  Lord  Mackenzie 
jremarked — **  If  an  individual  were  to  rise  up  and  declare  that, 
though  he  meant  to  bring  an  action  for  the  good  of  the  public,  he 
-himself  never  had  used  the  road  and  never  would  use  it,  I  cannot 
tell  what  could  be  made  of  such  a  man."  Could  a  bedridden  person, 
even  although  resident  in  the  district,  bring  a  declarator  to  establish 
•a  footpath  ?  In  such  cases  the  pursuer  rests  his  case  not  so  much 
-upon  his  own  individual  interest,  which  may  be  small  or  lie  quite 
.in  the  possibilities  of  the  future,  but  upon  the  public  character  of 
•the  right  claimed,  which  entitles  one  of  the  public  to  vindicate  it. 
V    .Persorpal  right — real  action, — One  who  has  merely  a  personal  right 
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or  claim  cannot  pursue  a  real  action.  Thus  a  liferehter  was  held 
to  have  no  title  to  sue  an  action  of  declarator  relating  to  the  diversion 
of  a  stream  flowing  through  the  estate  liferented  {fiardie  v.  Magis- 
trates of  Fort-Glasjow,  Feb.  26, 1864).  In  this  case,  however,  the 
operations  which  led  to  the  diversion  had  commenced  at  a  date 
prior  to  the  existence  of  the  liferent.  When,  subsequent  to  the  date 
of  an  action  relating  to  some  disputed  ground,  the  pursuer  com- 
pleted his  title  to  it  by  infeftment  under  a  title  which  had  not 
been  previously  feudalized,  the  Court  sustained  his  right  to  pursue 
(IFe&i  V.  Hose,  Feb.  11, 1857, 19  D.  406). 

Interest  as  affected  hy  Statute.— The  interest  which  at  common 
kw  might  have  been  sufficient  to  entitle  a  person  to  bring  an  action, 
bas  in  certain  cases  been  affected  by  statute.  Cases  in  which  the 
concurrence  of  the  public  prosecutor  or  other  official  is  first  neces- 
sary will  at  once  occur  to  our  readers,  and  these  may  be  afterwards 
referred  to ;  on  the  other  hand,  an  interest  has  been  created  by 
statutes  which  empowers  members  of  the  public,  otherwise  without 
a  title,  to  sue  in  certain  cases — e,g,,  informers.  In  such  cases, "  un- 
less authority  is  expressly  given  by  the  Act  to  a  common  informer 
to  prosecute,  no  such  person  has  any  title.  To  entitle  a  party  to 
sue,  he  must  either  be  in  the  position  of  a  common  informer 
anthorized  by  the  statute,  or  he  must  have  a  common  law  title  to 
protect  the  public  interest,  or  he  must  have  been  injured  by  the 
Act  complained  of"  (per  L.  J.-C.  Inglis  in  Lindsay  v.  Smith,  March 
9,1859,'21D.  653). 

The  interest,  as  a  general  rule,  must  be  strictly  personal  in  its 
character.  Thus  one  cannot  sue  on  behalf  of  their  nearest  relations. 
As  may  be  supposed,  it  is  not  often  that  such  a  thing  has  been 
attempted.  There  are  few  who  are  so  fond  of  litigation  as  to  be 
disposed  to  vindicate  the  rights  of  others,  unless  interwoven  with 
their  own.  But  fond  parents  have  sometimes  appeared  on  behalf 
of  their  children.  Where  a  person  presented  in  his  own  name  a  bill 
of  suspension  and  interdict  of  diligence,  affecting  goods  which  he 
&U^ed  to  belong  to  his  son,  it  was  held  that  he  had  no  title  to  do 
so,  on  the  ground  that  he  had  come  in  his  own  name  to  complain 
of  a  diligence  affecting  property  in  which  he  had  no  interest 
(M'Laren  v.  Bamsay,  March  1,  1854,  12  Shaw,  515.)  We  find 
parents,  however,  not  unnaturally  endeavouring  to  have  questions 
of  succession,  vesting,  &c.,  settled  for  their  children.  An  example 
of  this  is  afforded  by  the  case  of  Baillie  v.  Seton,  Dec.  16, 1853,  16 
D.  216).  A  married  woman  raised  a  declarator  against  her 
children  and  grandchildren  for  the  purpose  of  having  it  declared 
that,  in  virtue  of  her  marriage  contract,  a  right  to  certain  property 
had  vested  in  her  children.  That  action  was  treated  as  relevant  by 
l^id  Eutherfurd  (the  Lord  Ordinary),  and  the  objection  to  title 
seems  to  have  been  first  raised  in  the  Inner  House  upon  a  reclaim- 
ing note  for  the  grandchildren.  The  defenders  waived  all  objection 
to  the  porsuef  s  title,  but  the  Court  nevertheless  rejected  it.    That 
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an  action  which,  in  form  at  least,  seeks  to  have  decree  pronounced 
in  favour  of  the  defender  is  conceivable,  is  shown  by  the  Lord- 
Justice-Clerk  (Hope)  in  that  case.  He  takes  the  instance  of  a  party 
having  the  right  of  a  creditor  bringing  an  action  to  have  it  **  found 
that  certain  actual  rights  Or  eventual  interests  are  vested  in  another 
whom  he  calls  a  defender;"  but  then  it  must  be  with  the  view  of 
securing  some  benefit  to  himself,  as  by  adjudging  the  right  found 
to  be  vested  in  the  defender.  Then  coming  to  speak  of  the  interest 
of  the  pursuer  in  the  particular  case  before  him,  he  says,  "  When 
we  inquired  as  to  her  interest,  which  is  not  set  forth  in  the  sum- 
mons, and  reedly  could  not  be  stated  in  legal  terms,  the  only  answer 
,which  could  be  made  was,  that  she  had  executed  a  deed  of  distri- 
bution amongst  her  children  now  alive,  and  that  it  would  be  a  great 
satisfaction  to  her  to  know  whether  that  deed,  in  itself  a  mortis 
causa  deed,  and  the  effect  of  which  could  only  emerge  after  her 
death,  would  take  effect  according  to  the  present  state  of  her  family 
now,  or  according  to  the  state  of  her  family  at  her  death.  .  .  . 
The  primary  questiop  is.  Has  Lady  BaUlie  a^y  legal  title  to  call 
on  the  Court  to  give  any  opinio^  on  such  a  matter  in  the  indirect 
way  proposed  by  this  action  of  declarator,  and  has  she  either  title 
or  interest  to  insist  on  such  conclusions  as  those  in  this  summons  ? 
In  my  opinion  she  has  neither  title  nor  interest  in  any  legal  sense 
of  these  terms." 

As  a  general  rule,  then,  it  is  only  selfish  litigation  which  is  en- 
couraged by  our  Courts. 

The  amount  of  personal  interest  which  is  sufficient  to  afford  a 
title  to  sue  of  course  depends  upon  circumstances.  Sometimes  the 
pursuer  finds  that  he  has  cut  himself  out  by  parting  with  or  assign- 
ing his  interest  to  another.  A  superior,  for  example,  is  not  entitled 
to  use  all  the  actions  competent  to  the  vassal,  although  he  has  an 
interest  to  protect  the  subject  of  the  feu  {Marquis  of  Breadalbane 
V.  Campbell,  Feb.  12, 1861,  13  D.  647).  In  one  case  we  find  that 
a  cedent  was  allowed  to  sue  for  a  claim  which  had  been  assigned  in 
security  of  a  debt  due  to  the  assignee.  This  was,  however,  after 
notice  to  the  assignee,  who  did  not  object  {Robertson  &  Co,  v.  Exley 
and  Co.,  24th  Nov.  1832,  11  Sh.  157). 

It  is  hardly  necessary  to  point  out  that  if  a  pursuer  manifestly 
can  derive  no  benefit  from  the  action,  he  can  have  no  legal  title  to 
•pursue  it.  Such  cases  are  not  common.  "  Few,"  as  Mr.  Shand 
observes,  ''are  inclined  to  institute  suits  from  which  Jihey  can 
derive  no  benefit."  But  instances  have  occurred  nevertheless. 
As  courts  are  not  established  for  the  purpose  of  redressing  every 
conceivable  wrong,  the  nature  of  the  interest  falls  to  be  considered 
as  well  as  the  amount. 

Our  law  affords  illustration  both  of  the  extension  of  the 
competent  grounds  of  action  and  of  their  restriction.  Solatium, 
as  a  plea  for  the  recovery  of  damages  in  certain  cases,  was  at 
one  time  not  received  with  as  much  favour  as  it  is  now.  Accord- 
ing to  Bankton  there  did  not  in  the  ordinary  case  *'  regularly  "  be 
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any  action  of  damages  against  the  party  who  refused  to  celebrate  a 
marriage.  Our  ancestors  were  perhaps  unable  to  believe  that 
wounded  and  outraged  feelings  could  be  compensated  by  money. 
Be  that  as  it  may,  the  law  refused  to  afford  that  compensation^ 
An  action  could  at  that  period  be  founded  only  upon  patrimonial 
loss.  The  judges  were  '*  clear/'  we  are  told,  in  the  case  of  Johnston 
V.  Poafey,  Dec.  21,  1770,  M.  13,916,  "that  no  action  could  be 
Bostained  in  this  country  for  the  breach  of  a  simple  promise,  unless 
something  had  intervened,  such  as  bespeaking  dothes,  etc.,  in 
expectation  of  the  marriage.''  Nay,  it  seems  to  have  been  with 
difficulty  that  the  right  of  a  woman  to  recover  damages  for  seduc^ 
tion  came  to  be  recognised  by  our  lawyera 

The  question  whether  it  is  the  law  of  Scotland  that  a  personal 
action  (such  as  an  action  of  damage  for  solatium)  dies  with  the 
person,  met  with  full  and  careful  consideration  in  the  case  of  AtUd 
V.  Shairp  (Dec.  16, 1874,  2  Bet  191).  It  was  a  question  which, 
according  to  the  Lord  Justice-Olerk,  had  never  been  the  subject  of 
direct  decision.  In  Auld's  case  there  was  undoubtedly  an  allega- 
tion of  patrimonial  loss  on  the  part  of  the  pursuer,  whoise  husbaiid, 
as  she  allied,  had  been  deprived  of  salary  as  well  as  slandered  by 
the  acts  of  the  defender.  But  the  case  does  not  seem  to  have 
tamed  upon  that.  Lord  Gifford  would  appear  to  have  inclined  to 
the  opinion  that  even  an  action  for  pure  solatmm  would  have 
transmitted.  It  is  of  great  importance  too  to  observe  that  in  this 
case  the  Court  refused  to  recognise  any  such  distinction  as  was 
pressed  upon  them  by  the  defender  between  the  case  of  a  personal 
action  raised  by  the  original  sufferer,  and  carried  on  by  his 
representatives,  fltnd  that  of  a  case  originated  by  these  representa- 
tives, the  party  injured  having  died  without  himself  taking  legal  pro- 
ceedings. His  death  is  to  be  no  bar  to  the  action  of  his  represen- 
tatives. The  principle  was  fully  recognised  by  the  majority  of  the 
Court,  that  the  right  to  damages  and  solatium  arises  ipso  jure  and 
ipso  facto  by  the  infliction  of  the  injury,  and  is  a  debt  which  trans- 
loits  to  the  heir  of  the  party  suffering  damage. 

Solattum,  apart  from  any  question  of  patrimonial  loss,  as  a 
groimd  for  recovering  damages,  cannot  be  pleaded  by  every  rela- 
tive of  the  person  injured.  A  wife  or  children  (who  are  usually, 
however,  in  a  position  to  libel  patrimonial  loss)  might  conclude 
simply  for  solatium,  although  indeed  doubts  have  been  expressed 
whether  mere  soUUium  taken  by  itself  was  ever  sustained  as  a  sub- 
stantial and  exclusive  ground  for  civil  damages.  But  in  the  case  of 
Oreenhom  v.  Addie  (June  13, 1855, 17  D.  860),  it  was  decided  that 
collaterals  could  not  make  capital  out  of  their  wounded  feelings. 
In  that  case  the  pursuers  alleged  that  by  the  death  of  John  Green- 
horn they  had  been  deprived  of  the  society  and  sympathy  of  a  kind 
brother,  and  had  suffered  deeply  in  their  feelings  and  interests. 
The  Lord  Ordinary  (Deas)  treated  the  case  as  one  of  difficulty, 
viewing  the  modem  action  of  damages  as  coming  in  place  of  the 
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old  mode  of  o1)taining  assythment  from  the  Court  of  Justiciary: 
The  class  of  relatives  who  could  sue  for  assythment  was  not  a 
restricted  one.  But,  as  was  pointed  out  by  the  Lord  President, 
ass}rthment  is  always  used  in  its  proper  sense  in  reference  to  crimes. 
The  claim  of  the  brothers  was  unanimously  rejected.  According  to 
the  Lord  President,  '*  There  is  a  natural  limit  which  presents  iteelf 
in  that  relationship  in  which  the  privilege  has  been  already  recog- 
nized, and  the  motives  on  which  such  a  claim  is  sustained  are 
abundantly  obvious.  ...  If  we  go  beyond  that  natural  limit  it  is 
difficult  to  see  where  we  are  to  stop.  •  .  .  The  next  of  kin  may 
mean  some  very  distant  relative,  *and  it  would  be  startling  if  such  a 
claim  of  damages  for  solatium  to  injured  feelings  should  exist  at 
the  instance  of  any  party  who  could  show,  by  any  deduction  of 
pedigree,  that  he  stood  in  the  legal  position  of  next  of  kin  to  the 
deceased,  of  whom  perhaps  he  had  never  heard  till  he  had  the  good 
fortune  to  succeed  to  him  by  his  death."  In  regard  to  an  action  at 
the  instance  of  brothers  and  sisters,  actuaUy  dependent  upon  and 
supported  by  each  other,  although  without  any  legal  claim  to  such 
support.  Lord  Deas  would  offer  no  opinion — **  I  should  be  sorry  to 
say  anything  to  prejudice  a  claim  for  reparation  and  solatium  in 
such  a  case." 

No  one  can  have  title  to  sue  in  an  action  for  the  enforcement  of 
what  the  law  views  as  a  pactum  illicitum,  or  as  corUra  bo^ios  mores. 
In  this,  and  in  another  class  of  cases  to  which  we  shall  presently 
refer,  there  may  no  doubt  be  an  interest  in  the  action  which  the 
pursuer  can  instruct  He  may  have  suffered  patrimonial  loss,  but 
then  the  Court  cannot  recognize  such  an  interest 

Our  sketch  of  this  subject  would  be  incomplete  if  we  were  not 
to  refer  to  that  celebrated  class  of  ecclesiastical  cases  in  which  the 
question  of  title  to  sue  has  come  up  in  various  forms.  In  such 
cases  the  defence  has  usually  been,  either  that  the  pursuer  has  come 
to  the  wrong  Court,  or  that  he  has  suffered  no  patrimonial  loss 
which  can  entitle  him  to  a  civil  remedy.  In  the  case  of  JVigJU  v. 
Presbytery  of  Dunkeld  (June  29,  1870,  8  D.  920),  there  does  not 
seem  to  have  been  much  difficulty  as  to  the  patrimonial  loss,  which 
the  pursuer  could  easily  have  instructed,  but  he  sought  to  obtain 
in  the  Court  of  Session  a  review  of  the  sentence  pronounced  in  the 
Courts  of  the  Established  Church.  There  had  been  an  irregularity 
in  the  proceedings  of  these  Courts,  the  pursuer  maintained.  But 
the  judges  considered  themselves  barred  from  going  into  the  ques- 
tion. The  Courts  of  the  Established  Church  stood  upon  as  distinct 
and  well  recognized  a  basis  as  the  Civil  Court  could  do.  Lord 
Cowan  observed,  **  The  Court  of  Session  has  no  right  to  interfere 
with  judgments  of  the  Court  of  Justiciary,  neither  do  I  appre* 
hend,  when  the  Assembly  keeps  within  matters  of  ecclesiastical  law 
and  practice,  has  the  Court  of  Session  power  to  interfere  with  its 
deliverances."  In  such  a  case  there  can  be  no  difficulty. 
It  is  as  if  a  criminal  were  to  try  to  overcome  the  verdict  of 
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a  jury  by  bringing  an  action  of   reduction    in    the    Court  of 
Sessioa 

The  well-known  Caidross  case  has  shown,  however,  that  when 
it  is  a  dissenting  body  whose  proceedings  are  called  in  question, 
there  is  greater  difficulty  arising  from  the  total  want  of  legal  posi- 
tion on  the  part  of  such  a  body.  Although  the  Free  Church  made 
an  attempt  to  establish  that  independence,  which  was  afterwards 
and  at  once  conceded  to  the  Established  Church  in  Wight's  case, 
the  attempt  entirely  failed.  The  only  way  in  which  (as  at  first  it 
appeared)  they  could  exclude  the  pursuer's  title  to  sue,  was  by 
showing  that  he,  as  an  individual,  had  barred  himself,  and  renounced 
all  interest  which  he  might  otherwise  have  had,  by  voluntarily  sub- 
mitting to  their  authority.  But  this  very  want  of  legal  position,  as 
it  tamed  out,  benefited  the  defenders  in  the  long  run.  For  upon 
closer  inspection,  that  "religious  association  or  denomination  calling 
themselves,  and  known  as,  the  Free  Church  of  Scotland"  became 
so  shadowy  and  vague,  that  the  unfortunate  pursuer  found  himself 
at  length  without  an  opponent.  The  Free  Church  could  neither  be 
sued  by  its  descriptive  and  well-known  title,  nor  by  means  of  its 
officials,  whose  legal  status  was  as  defective  as  that  of  the  body 
whom  they  served  The  case  of  Forbes  v.  JSden  (8th  December 
1865,  4  Macp.  143,  and  in  the  House  of  Lords,  5  Macp.  36)  is 
another  very  instructive  clerical  case.  The  pursuer  complained  of 
a  chaise  of  the  ecclesiastical  code  of  his  church,  illegally  brought 
about ;  he  held  out  a  prospect  of  deprivation  of  office  and  patri- 
monial loss  otherwise  arising  in  consequence  of  the  defender's 
pn)ceedings,  as  his  conscience  would  not  permit  him  to  conform  to 
the  altered  state  of  things.  In  that  case,  it  was  distinctly  laid 
down  by  Lord  Cowan  in  the  Court  below,  and  also  by  the  judges  in 
the  House  of  Lords,  that  to  entitle  a  party  to  sue  in  any  question 
relating  to  the  acts  of  a  voluntary  church  he  must  set  forth  some  civil 
▼Tong.  It  is  clear  from  this  decision  that  no  dissenter  need  attempt 
to  preserve  the  purity  and  integrity  of  his  church  standai'ds  in  a 
civU  court  As  Lord  Cowan  observed,  "When  the  ecclesiastical 
governing  body  has  recognized  changes  either  in  doctrinal  matter 
or  in  the  rites  and  ceremonies  of  the  Church,  dissentient  laymen 
may  leave  its  communion.  Their  remedy  cannot  be  to  bring  the 
iBsolution  of  the  Church  judicatory  into  a  Court  of  law,  as  a  Court 
of  review." 

It  would  seem  to  have  been  the  view  of  the  Lord  Justice-Clerk 
in  that  case — that  the  mere  loss  of  the  status  of  a  clergymen  might 
afford  a  pursuer  a  sufficient  interest  to  sue  in  the  civil  Courts. 
Nor,  in  his  opinion,  was  it  necessary  that  the  loss  of  status  had 
actually  occurred  if  it  could  be  shown  that  it  must  follow  in  con- 
sequence of  the  defender's  act  "  That  he  has  not  yet  been  chal- 
lenged for  his  disobedience  to  the  new  law,  and  has  suffered  no 
actual  injury,  seems  to  me  of  little  importance."  In  the  House  of 
l^rds,  however,  the  fact  that  no  actual  damage  had  at  the  time 
occurred  weighed  against  the  pursuer. 
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Upon  a  future  occasion  we  may  return  to  this  subject,  and  dea} 
with  the  application  of  the  principles  which  regulate  the  right  to 
sue  to  particular  classes  of  litigants. 
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IL — ^Laws  Relating  to  Dress.    (CarUimied.) 

After  Eling  James  had  gone  south  in  consequence  of  the  union  of 
the  crowns,  his  ideas  as  to  magnificence  and  state  pageantry  were,  as 
we  have  remarked,  much  enleurged.  Thus  we  find  Sir  David  Murray, 
in  1609,  requesting  that  Palmer,  the  King's  embroiderer,  may  be 
paid  £400  for  a  saddle  bestowed  a  year  and  a  half  previously  by  the 
King  on  the  prince.  In  the  same  year  also  we  find  that  he  gave 
away  in  London,  as  New  Tear's  gifts  to  ambassadors,  no  less  a  sum 
than  £5774.  The  most  important  matter  in  connection  with  Scot- 
land relating  to  our  present  subject,  was  the  passing  of  an  Act  in 
Parliament,  whereby  "  Our  Soveraigne  Lord  and  estaits  of  this  present 
Parliament  finding  by  daylie  experience  that  the  greatnes  of  his 
Majestie's  Empyre,  magnificence  of  his  court,  fame  of  his  wisdome 
and  justice,  and  of  the  civilitie  of  his  subjects,  hes  alreadie  begun 
to  allure  divers  foraine  princes  and  uther  strangers  of  all  estaits, 
to  make  mair  frequent  repair  to  this  countrie  nor  ever  they  did  in 
any  preceding  age, ....  it  is  maist  necessare  that  sik  gravitie  and 
comelines  be  used  by  the  Lords  and  Commissioners  of  Parliament, 
and  others  magistrats  in  their  apparell  and  behaviour,  as  may  best 
deserve  the  good  report  and  true  commendation  of  all  princes, 
noblemen,  and  others  strangers,  wha  shall  have  occasion  to  see  and 
relate  the  same." 

The  magistrates,  judges,  lawyers,  and  ministers,  were  aU  to  wear 
proper  robes,  to  be  determined  on  by  the  King,  because  "  a  comelie, 
decent^  and  orderlie  habite  and  apparell  in  the  judges  of  the  land  is 
not  onlie  ane  ornament  to  themselflEis  (being  a  badge  and  marks 
for  distinguishing  themselflSs  from  the  vulgar  sorte),  bot  the  same 
also  breidis  in  commoun  people  that  reverence  and  regard  that  is 
due  and  proper  for  men  in  these  places." 

Following  on  this  Act  a  letter  was  sent  to  Sir  John  Skene,  Clerk 
Begister,  by  the  ELing,  in  which  the  various  robes  were  described  in 
detail  In  January  1610,  a  proclamation  was  issued  in  accordance 
with  the  terms  of  the  King's  letter,  and  it  is  by  this  proclamation 
that  the  robes  of  the  various  official  personages  in  Scotland  are  still 
regulated.  Some  of  the  directions  it  must  be  confessed  are  rather 
vague.  Thus  the  Chancellor  is  ordered  to  wear  "  according  to  hifl 
owne  discretioun,  a  ritche  fair  gowne  of  some  sad  or  grave  collour," 
but  if  he  were  a  nobleman,  he  would  wear  robes  as  such  in  the 
"  ryding  of  Parliament/'  but  not  when  sitting  in  CoundL    The 
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ordinary  Lords  of  Session  were  to  wear  a  purple  gown  faced  with 
crimson  satin,  and  a  purple  hood  lined  with  crimson ;  the  President's 
gown  was  similar,  except  that  velvet  took  the  place  of  satin.  It  is 
not  to  be  supposed,  however,  that  aU  this  glory  was  to  be  wasted  in 
dingy  court  rooms;  on  the  contrary,  it  was  ordained  tbat  the  judges 
''sail  weare  these  habiteis  vpoun  the  streitis  of  Edinburgh  during 
the  tyme  of  sessioun."  The  four  extraordinary  Lords  of  Session 
were  arrayed  in  black  gowns  of  silk  velvet  or  satin  as  they  pleased; 
advocates,  clerks  of  the  session  or  signet,  could  only  boast  of  plain 
black  gowns,— wigs,  it  wiU  be  remembered,  were  in  these  days 
unknown  in  any  costuma  The  Lord  Justice-General,  ''quhen  he 
sittis  in  his  criminall  courte  and  seate  of  judgement,"  is  to  appear  in 
a  scarlet  gowne  faced  with  white  ennine  with  a  hood  to  match,  in 
fact,  just  the  present  dress ;  the  other  justiciary  judges  were,  how^ 
ever,  only  to  wear  black  robes  faced  with  crimson  satin.  Doctors  of 
the  civil  law  and  commissaries  had  black  gowns  faced  with  black 
velvet  Provosts,  bailies,  et  hoe  genua  onifie,  were  to  adorn  them- 
selves ordinarily  with  black  gowns  according  to  a  pattern  sent  by 
his  Majesty;  but  the  provosts  and  magistrates  of  Edinburgh,  Perth, 
Dundee,  St  Andrews,  Glasgow,  Stirling,  and  Aberdeen,  might  array 
themselves  in  scarlet  robes  upon  Sundays  and  holidays;  not  that 
this  special  mention  of  the  above  towns  was  to  be  understood  as  a 
prohibition  to  any  other  municipality  to  deck  themselves  out  with 
equal  grandeur  if  they  "  understand  their  owne  habilitie  sufBcient 
for  receiving  thereof  The  Provost  of  Edinburgh  was  to  have  the 
peculiar  right  of  wearing  ^  a  grite  goldin  chayne  with  his  scarlet 
gowne."  Ministers  of  religion  were  to  wear  black  clothes  always^ 
aud  black  gowns  in  the  pulpit.  **  Bischoppis  "  were  to  be  clad  in 
their  usual  vestments  while  in  church ;  outside  they  were  to  wear 
long  black  coats  of  satin  or  velvet,  lower  than  their  knees,  and  long 
gowns  of  velvet  or  silk  above,  with  a  "  tippet  of  Spanische  taffatye 
abone  their  neckis." 

Such  were  the  principal  points  of  this  proclamation,  whereby 
James  endeavoured  to  make  his  Scottish  subjects  as  gay  as  those 
he  found  at  his  more  sprightly  English  court  He  really  took 
pains  with  the  matter,  for  we  read  in  the  records  of  the  Town 
Council  of  Edinburgh  that  on  the  9th  of  June  1610,  the  Lord 
Provost  (Sir  John  Arnott  of  Bersik)  exhibited  to  the  Council  "  twa 
gownes,  the  ane  reid,  the  other  bhick  claith,  lynet  in  the  breistis 
with  saibell  furring  sent  to  his  Lordship  be  the  Elingis  Majestie  for 
to  be  wome  be  him,  and  to  be  patrones  of  the  gownes  to  be  wome 
he  the  Provost  and  baillies  and  sic  of  the  Counsall  and  toun  as  ar 
appoynted  thereto  be  his  Majestie." 

It  was  only,  however,  to  officials  that  James  was  willing  to  grant 
«uch  bravery  of  costume ;  or  rather,  his  object  was  to  dress  every 
Tank  of  life  in  a  different  manner,  the  amount  of  gold  and  em«* 
broidery  being  in  a  direct  ratio  to  the  importance  and  rank  of  the 
wearer.   Thus,  in  1621,  we  find  an  Act  passed  forbidding  all  persons 
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except  noblemen,  ex-provosts  and  bailies,  and  rectors  of  universities, 
to  wear  any  velvet  or  silk,  except  in  a  very  limited  manner  which 
is  specified  in  detail  Wives,  eldest  sons,  and  eldest  daughters  of 
the  privileged  commoners  above  mentioned,  were  exempted  from 
this  Act,  and  the  children  of  all  noblemen  might  dress  as  they 
pleased.  The  penalty  of  infringing  this  clause  of  the  statute  was  a 
thousand  pounds. 

No  persons,  except  those  above  specified,  were  allowed,  under  a 
penalty  of  one  hundred  pounds,  to  have  **  pearling  or  ribbening 
upon  their  rufies,  sarkis,  neipkines,  and  sokkis,"  and  those  persons 
who  were  permitted  to  wear  such  fripperies  were  obliged  to  wear 
only  such  as  were  of  Scottish  manufacture. 

Kobody  was  to  wear  feathers  on  their  heads,  but  gold  chains 
might  be  worn  provided  they  had  no  stones  or  pearls  set  in  them ; 
and  no  precious  stones  were  to  be  worn  at  all,  except  by  the  afore- 
said privileged  persons,  under  penalty  of  1000  merks. 

Nobody  (except  the  privileged)  was  to  wear  "  Launes  or  Cam- 
bricke." 

King,  prince,  and  servants  were  exempted  from  this  Act. 

No  servants  to  wear  anything  but  stuffs  made  in  the  country, 
and  no  silk  except  buttons,  button-holes,  and  gaiters,  under  penalty 
of  a  hundred  merks.  They  might,  however,  wear  their  masters'  and 
mistresses'  old  clothes. 

No  clothes  were  to  be  "  guilded  with  gold."  Heralds,  pursuivants, 
trumpeters  and  minstrels  were  exempt. 

No  persons  (unless  privileged)  were  to  use  imported  damask 
napery. 

'*  It  is  likewise  statute  that  no  moe  deule  weedes  be  made  at 
the  death  of  any  Earle  or  Countesse,  but  twentie-foure  at  the  most, 
or  for  ane  Lord  of  Parliament,  or  ane  Lord's  wife,  but  sixteene 
only,  and  for  all  other  privileged  persons  before  named,  twelve  at 
the  most,  and  that  none  (except  the  privileged  persons)  have  any 
honours  carried ;  and  that  no  deule  weedes  be  given  to  heraulds, 
trumpeters,  or  saulies,  except  by  the  Earls  and  Lords  and  their 
wives,  and  the  number  of  the  saulies  to  be  according  to  the 
number  of  the  deule  weedes,  under  the  pain  of  one  thousand  pounds, 
tot  quot!* 

The  fashion  of  clothes  now  worn  was  not  to  be  changed,  under 
penalty  of  £100  to  be  paid  by  the  wearer,  and  as  much  by  the 
maker. 

No  castor  hats  were  to  be  worn  but  by  the  privileged. 

No  clothes  were  to  be  made  thereafter  contrary  to  the  provisions 
of  the  Act,  but  clothing  previously  made  might  be  worn  down  to 
1623. 

Agricultural  labourers,  their  wives  and  children,  were  to  wear 
nothing  but  grey,  white,  blue,  and  black  cloth,  made  in  Scotland, 
under  a  penalty  of  forty  pounds. 

This  is  the  most  important  Act  relating  to  dress  which  we  find 
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in  the  Statute-Book.  It  is  highly  improbable  that  it  was  found 
practicable  to  carry  it  out  in  its  integrity,  and  as  it  is  not  again  men- 
tioned in  any  ratification  or  similar  Act  we  may  conclude  that  it 
was  never  very  strictly  observed  Indeed  the  mind  of  the  country 
was  soon  to  be  taken  up  with  more  vital  questions  than  the  cut  of 
a  coat  or  the  trimming  of  a  doublet  Curiously  enough,  however,  it 
was  another  Act  relating  to  the  subject  of  dress  that  played  a  not 
inconsiderable  part  in  stirring  up  the  hearts  of  the  people  of  Scot- 
land In  1633,  Charles,  who  was  quite  as  interested  in  matters 
pertaining  to  the  dress  of  the  clergy  as  Ms  father  was,  published  an 
order  "  for  the  apparell  off  churchemen  in  Scotland,"  following  on  a 
ratification  by  Parliament  of  the  Act  of  1609.  This  order  was  to 
the  effect  that  bishops  should  always  appear  in  rochet  and  sleeves 
during  divine  service,  and  that  the  inferior  clergy  should  never 
wear  the  surplice  except  when  preaching.  This,  however,  belongs 
more  to  general  history  than  to  the  subject  we  are  engaged  in  con- 
sidering, so  it  is  not  necessary  to  enter  into  it  at  length. 

An  Act  which  will  possess  a  more  immediate  interest  for  our 
readers,  is  one  which  relates  to  the  manner  in  which  Judges  were  to 
proceed  to  the  Court.  In  1625  it  was  enacted  "  that  no  Lord  of 
the  Sessioun  sail  repair  to  the  sessiounis  hous  at  ony  tyme  heirafter 
better  accompanied  than  with  his  ordinair  houshold  servandis,  and 
that  he  come  thither  in  a  seamlie  manner  on  his  horse  with  a  foot 
cloath,  under  the  paine  of  being  censured  by  our  Counsell  as  a 
contemner  of  authoritia"  The  very  next  day,  however,  it  was  found 
that  this  Act  would  not  work.  In  fact  it  is  extraordinary  that  a 
Parliament  sitting  in  Edinburgh,  and  knowing  the  kind  of  town  it 
then  was,  could  have  passed  such  an  Act!  The  amendment  is 
amusing,  and  explains  itself — "  Anent  the  Article  bearing  that  the 
Lordis  of  Counsell  and  Sessioun  sail  repair  to  the  sessioun  hous  in 
a  seemhe  manner  on  horse  with  their  foot  cloathis,  findis  that  mony 
of  the  Lordis  of  Sessioun  hes  their  duellingis  verie  neir  the  sessioun 
hous,  and  some  of  them  duellis  in  narrow  cloisses  whair  thair  is 
not  ane  convenient  passage  for  horse,  and  the  calsay  being  danger- 
ous to  be  ridden  upon.  It  is  thairfore  not  thocht  convenient  that 
they  sail  be  tyed  to  this  necessitie  of  riding."  How  it  never  struck 
the  draughtsman  of  the  Act  that  many  of  the  worthy  senators  must 
liave  lived  within  a  stone's  throw  of  the  Session  house  (at  that  time 
in  the  Tolbooth),  and  also  that  the  great  majority  of  them  lived  iu 
closes  which  were  inaccessible  to  horses,  it  is  difficult  to  conceive, 
Edinburgh  was  not  a  large  place  in  those  days,  and  all  its  in^ 
habitants  must  have  had  intimate  knowledge  of  all  its  nooks 
and  crannies,  and  the  style  of  living  of  most  of  its  principal 
inhabitants. 

NVe  lose  sight  for  a  considerable  time  of  any  laws  relating  to  the 
fi^ubject  of  costume;  it  is  not  in  fact  until  the  year  1672  that  we 
£nd  Parliament  again  turning  its  attention  to  the  matter.     In  that 

jear  a  long  Act  was  passed,  whereby,  "  considering  the  great  pre.- 
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judice  which  this  kingdome  doth  sustaine  by  the  snmptuousnes  and 
prodigality  which  all  sort  of  persons  use  in  their  apparell  without 
regaird  to  or  distinction  of  their  several  degrees  and  qualities;  con- 
siderable soumes  of  money  being  upon  that  occasion  unnecessarlie 
exported  out  of  the  kingdome ;  and  the  native  commodities  and 
manufactories  therof  being  therby  neglected  and  not  improven  for 
the  use  and  advantage  of  the  inhabitants/'  certain  regulations 
were  mfide,  of  which  the  following  are  the  principal: — No  person 
(with  certain  exceptions)  was  to  wear  gold  or  silver,  embroidery  or 
brocade,  or  to  import  such  articles  into  the  kingdom  under  heavy 
penalties;  from  this  rule  comedians  (a  name  probably  including  aU 
players)  were  excepted  in  regard  to  their  clothes  worn  on  the  stage, 
heralds,  state  trumpeters,  and  the  lacqueys  of  certain  privileged 
persons;  no  person  was  permitted  to  wear  any  kind  of  velvet,  satin, 
or  silk;  beaver  hats  and  bows  of  ribbon  and  lace  trimmings,  were 
also  forbid.  But  from  these  rules  a  large  number  of  persons  of 
various  classes  were  excepted,  in  fact  the  privileged  parties  embraced 
all  the  nobility  and  most  of  those  possessing  any  position  in  the  king- 
dom ;  together  with  their  wives  and  eldest  sons  and  daughters ;  taffety 
ribbons  might  be  worn  on  such  parts  of  the  dress  as  required  ties; 
women  might  wear  hoods  and  scarves  of  that  material,  and  domestic 
servants  were  at  liberty  to  wear  the  masters'  or  mistresses'  old 
clothes;  feathers  were  totally  prohibited  except  to  the  military. 
The  excise  officers  were  periodically  to  give  up  the  names  of  those 
contravening  the  statute;  half  of  the  fine  imposed  on  culprits  was 
awarded  to  the  informer. 

In  the  same  year  an  Act  was  passed  concerning  the  Court  of 
Justiciary,  in  which  it  was  enacted,  inter  alia,  **  That  for  the  splen- 
dour of  that  Court  all  the  Judges  sitt  in  red  robes  faced  with  white, 
that  of  the  Justice  Generall  being  lined  with  ermine  for  distinction 
from  the  rest" 

In  the  next  session  of  Parliament  it  was  found  that,  as  was  not 
uncommon,  that  body  had  acted  with  too  great  precipitancy,  and 
that  the  prohibition  of  the  wearing  of  lace  had  operated  injuriously 
on  certain  poor  people  who  gained  their  livelihood  by  making  white 
thread  lace,  so  in  a  spirit  of  paternal  care,  the  good  people  of  Scot- 
land were  again  permitted  to  adorn  themselves  with  lace  and  silk, 
and  so  encourage  the  *'  manufactories  "  of  the  country.  Still  further 
to  increase  a  home  trade,  and  strengthen  the  resources  of  the 
country,  which  were  then  at  a  very  low  ebb,  it  was  found  necessary 
in  1681,  according  to  the  views  of  that  day,  to  pass  a  very  long 
Act,  going  into  most  minute  details  as  to  the  goods  which  were 
prohibited  from  being  imported  or  exported.  In  many  respects  it 
was  very  much  the  same  as  the  Act  of  1672,  though  much  more 
particular;  its  provisions,  however,  possess  no  general  interest;  but 
in  an  Act  passed  in  the  same  session  of  Parliament  to  restrain  inor- 
dinate expenses  at  baptisms  and  funerals,  it  is  curious  to  find  mourn- 
ing cloaks  forbidden  to  be  used  at  the  latter  under  penalty  of  a 
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hundFed  pounds.    This  prohibition  has  at  least  been  scrupulously 
observed  in  Scotland  ever  since  that  tima 

It  is  a  striking  proof  of  how  slowly  thought  progressed  two 
hundred  years  ago,  when  we  find  on  the  Statute-Books  so  late  as 
169C  attempts  made  exactly  as  they  had  been  made  for  many  long 
years,  to  get  the  people  to  wear  one  unvarying  style  of  dress.     In 
September  of  that  year,  an  overture  was  read  and  remitted  to  a 
committee  ''for  ane  constant  fashion  of  cloathes  for  men,  and 
another  constant  fashion  of  cloathes  for  women;"  and  the  draft  of 
an  Act  to  that  efiect  was  read  a  month  later.    This  does  not  seem 
to  have  come  to  anything,  as  two  years  later  we  find  a  similar 
draft  read  a  first  time,  and  ordered  to  lie  on  the  table.    This  also 
we  lose  sight  of,  and  the  ^Parliament  never  succeeded  in  getting  all 
the  inhabitants  of  the  kingdom  to  dress  like  so  many  charity  school 
boys.    They  were  resolved,  however,  to  do  what  they  could,  for  in 
1698  a  moat  stringent  Act  was  passed  prohibiting  the  wearing  of 
any  "  cloaths,  stuffs,  ribbons,  fringes,  tracing,  loups,  aggreements, 
buttons,  or  any  thing  pertaining  to  apparell  made  of  gold  or  silver 
thread,  weir,  or  philagram: "  not  only  were  persons  forbid  to  wear 
such  decoration  on  their  own  persons,  but  all  horse  furniture  on 
which  it  was  found  was  to  be  immediately  destroyed.     Such  were 
the  futile,  and,  to  our  eyes,  ludicrous  attempts  to  keep  the  money  of 
Scotland  within  the  country,  and  prevent  people  spending  it  on 
foreign  goods. 

The  last  mention  of  the  subject  of  dress  in  the  records  of  the 
Scottish  Parliament  occurs  in  1704;  and  it  bears  but  a  poor  testi- 
mony to  the  efl&cacy  of  previous  laws.  In  a  representation  from 
the  merchants  of  Edinburgh  to  Parliament,  they  state  that  the 
laws  regulating  the  sort  of  stuffs  which  were  to  be  worn,  had  "  in 
no  wayes  answered  the  design,  or  obtained  the  end  for  which  they 
were  made,  which  was  to  curb  prodigality,  improve  our  own  pro- 
duct and  manufactures  thereof,  and  discourage  all  foreign  import, 
for  albeit  the  importation  of  the  manufactories  of  silk  hair  and 
cotton  are  discharged,  and  sufficient  penalties  inflicted,  and 
thereby  the  merchants  and  retailers  effectually  restrained  there- 
from, yet  it  is  evident  from  practice  and  experience,  that  foreign 
silks  of  all  sorts,  and  stamped  caligo  and  linnen  were  never  more 
frequently  worn;  that  of  the  silks  covered  under  the  pretext  that 
(by  a  few  looms)  silks  are  manufactured  at  home,  whereas  hundreds 
of  ells  are  worn  for  one  ell  made  in  the  kingdom;  and  as  to  these 
very  particulars  the  laws  are  in  disuetude  through  universal 
transgression." 

Whether  the  request  of  the  merchants  that  the  wearing  of  silk 
might  be  totally  prohibited  by  more  stringent  Acts  was  agreed  to, 
does  not  appear;  the  Parliament  of  Scotland  had  not  a  very  lonc^ 
life  after  the  presentation  of  the  request;  the  union  of  the  two 
kingdoms  shortly  took  place,  and  the  inhabitants  of  Scotland  were 
left  free  to  follow,  if  they  chose,  all  the  vagaries  of  fashion  in  the 
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shape  of  flowing  wigs  and  voluminous  coats,  which  continued  to 
flourish  in  some  form  or  other  during  the  whole  of  the  eighteenth 
century.  J.  P.  B. 
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DECISIONS. 

{From  the  Albany  Law  JowmaL) 

This  volume  conteins  the  cream  of  twelve  volumes  of  reports  of 
the  States  of  Connecticut,  Illinois,  Maine,  Nevada,  New  Hampshire, 
North  Carolina,  and  South  Carolina,  and  embraces  about  eighty 
decisions.  This  is  a  much  smaller  number  than  usual,  and  is 
accounted  for  by  the  fact  that  four  cases  cover  two  hundred  and 
ninety-one  pages  !  These  four  cases  all  arose  in  New  Hampshire, 
and  are  Hale  v.  Everett,  Eastman  v.  Clark,  Fay  v.  Parker,  and 
Aldrich  v.  Wright.  We  have  often  wondered  how  we  are  to  pass 
our  time  in  eternity ;  but  since  these  opinions  came  out  we  have 
been  no  longer  at  a  loss ; — ^the  perusal  of  these  opinions  will 
"  occupy  the  time "  to  a  very  considerable  extent  In  the  first 
case  it  was  held  that  an  injunction  would  issue  on  the  prayer  of 
the  minority  of  a  "  Unitarian  Society  of  Christians,"  restraining 
the  pastor  from  preaching  doctrines  which  he  avowed  to  be  neither 
Unitarian  nor  Christian,  although  he  was  supported  and  approved 
by  the  majority  of  the  congregation.  The  prevailing  opinion 
covers  one  hundred  and  eight  pages,  and  it  is  stated  that  Judge 
Doe  delivered  a  dissenting  opinion  occupying  nearly  one  hundred 
and  fifty  pages  of  the  original  report !  It  is  quite  evident  that 
Judge  Doe  does  not  derive  his  descent  from  the  celebrated  John. 
He  is  no  fiction — he  is  a  serious  reality.  The  court  also,  by  way 
of  diversion  and  relaxation,  incidentally  inquired  into  the  meaning  of 
the  word  "  Protestant "  as  used  in  the  constitution  of  New  Hamp- 
shire, and  held  that  it  means  all  Christians  who  deny  the  authority 
of  the  Pope  of  Bome,  and  does  not  include  Mahometans,  Jews, 
pagans,  and  infidels.  To  support  this  proposition,  the  judge  cites 
Hallam,  May,  Lingard,  Motley,  Froude,  Macaulay,  Hume,  Smiles, 
Macintosh,  D'Aubign^,  Marsh,  Bancroft,  Tytler,  etc.,  etc.  In  turn- 
ing over  these  pages  our  anxiety  is  aroused,  not  so  much  for  the 
constitution  of  the  State  of  New  Hampshire,  as  for  the  constitutions 
of  the  judges  who  write  and  the  lawyers  who  read  such  opinions. 
Judge  Smith  was  judicious  not  to  sit  in  this  case,  as  the  report 
informs  us  was  the  fact.  In  Eastman  v.  Clark  it  was  adjudged  that 
participation  in  profits  is  not  a  decisive  test  of  partnership.  It  takes 
two  judges  and  seventy-eight  pages  to  say  this.  Judge  Smith  starts 
off  modestly  and  succinctly  in  fourteen  pages,  but  Judge  Doe  brings 
up  the  rear  with  sixty-three !  The  point  in  Fay  v.  Parker  is  that 
exemplary  damages  are  not  recoverable  in  a  civil  action  for  a  tort 
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which  may  also  be  criminedly  punishecL  Judge  Foster  occupies 
sixty-nine  pages  in  saying  this,  and  in  querying  whether  they 
are  recoverable  in  any  civil  action.  It  is  evident  that  Judge 
Foster  was  determined  not  to  be  outdone  by  his  brethren  in  length 
or  learning.  He  quotes  from  Milton's  Paradise  Lost ;  also  from 
Dante.  The  latter  quotation,  which  he  gives  us  in  the  original 
tongue  and  does  not  translate,  but  which  we  are  informed  was 
inscribed  over  the  entrance  to  hell,  and  means,  '^  Leave  all  hope 
behind,  ye  who  enter  here,"  would  have  been  an  admirable  motto 
for  Mr.  Thompson  to  have  prefixed  to  these  four  cases.  Judge  Foster 
is  also  sarcastic ;  he  gives  many  other  judges  very  severe  "  wipes.'* 
Finally  comes  Aldrich  v.  WrigM,  A  statute  provided  that  mink 
should  not  be  destroyed  between  certain  dates,  under  a  prescribed 
penalty.  The  defendant  shot  mink  on  his  own  land  while  they 
were  chasing  his  geese.  Held,  that  under  the  constitution  which 
gave  him  a  right  to  **  protect  property,"  he  had  a  *'  natural,  essential, 
and  inherent  right "  to  kill  those  mink.  Judge  Doe  rises  to  the 
consideration  of  this  grave  topic  in  an  opinion  of  thirty  pages. 
He  cites,  among  other  authorities,  Sidney  Smith's  E^say  on 
Spring  Guns.  It  is  a  great  pity  that  this  case  had  not  come  out 
in  season  for  Mr.  Browne's  "  Humorous  Phases  of  the  Law ;"  it 
would  have  adorned  his  chapter  on  ''The  Animal  Kingdom  in 
Court"  Considering  the  long-windedness  of  these  judges,  we 
have  reason  to  be  grateful  that  Judge  Bellows  did  not  take  his  turn. 
These  opinions  are  much  more  like  controversial  pamphlets  than 
judicial  opinions.  Is  it  any  wonder  that  the  legislature  of  New 
Hampshire  enacted  a  law  directing  the  judges  to  express  their 
opinions  "briefly"?  Consequently  these  ready  writers  must 
"  turn  over  a  new  leaf" — but  not  of  manuscript.  There  are  only 
three  other  New  Hampshire  cases  reported.  In  Brown  v.  Collins^ 
it  was  held  that  one  is  not  liable  for  damage  inflicted  by  his 
runaway  horses,  managed  with  due  care  and  frightened  without 
his  fault.  In  Riddle  v.  Littlefield^  it  was  held  that  the  lessee  of 
a  store  had  a  right  to  post  bills  and  notices  on  the  outer  walls. 

Another  case  fit  for  the  **  Humorous  Phases  of  the  Law  "  is  St. 
John's  Parish  v.  Bronson,  where  it  was  held  that  a  husband  is  not 
liable  for  the  rent  of  a  church  pew  hired  by  defendant's  wife.  This 
is  put  on  the  ground  that  the  thing  is  not  a  "  necessary."  Con- 
no^ticut  is  getting  bravely  over  its  "blue  laws,"  it  is  evident,  for 
in  Frost  v.  Plumb  it  was  held  that  the  defendant,  who  hired  a 
horse  to  go  to  a  certain  place  on  Sunday,  but  went  further  and 
killed  it  by  overdriving,  was  liable  in  trover.  In  Mather  v.  Chap- 
man  it  was  held  that  sea-weed  cast  upon  the  shore  between  high 
and  low  water  mark  belongs  to  the  public,  and  may  be  appro* 
pTopriated  by  any  person.  To  this  case  Mr.  Thompson,  the  editor, 
appends  a  learned  note,  embracing  the  fifth  and  sixth  chapters  of 
that  scarce  work,  Hale's  De  Jv/re  Maris.  The  first  four  chapters 
had  been  given  by  Judge  Cowen  in  his  note  to  Ex  parte  Jennings, 
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6  Cow.  518,  and  the  present  publication  completes  the  work, 
except  the  seventh  chapter,  which  is  of  no  particular  interest.  In 
Minor  v.  Rogers,  a  wealthy  and  childless  widow  had  deposited  $250 
in  a  savings  bank  in  her  own  name  as  trustee  for  the  child  of  a 
friend  and  neighbour.  She  told  the  parents  of  the  deposit  and 
afterward  spoke  of  it  as  belonging  to  the  child.  She  afterwards 
drew  the  money  out  at  different  times,  and  applied  it  to  her  own 
use,  and  died  leaving  a  will  making  no  mention  of  the  deposit  or 
the  child.  Held,  that  the  deposit  was  a  complete  and  irrevocable 
gift,  and  that  her  executor  was  liable. 

The  Maine  decisions  in  this  volume  are  of  unusual  interest.  In 
Brewer  Brick  Co,  v.  Inhabitants  of  Brewer,  it  was  decided  that  a 
statute  authorizing  towns  to  exempt  manufacturing  establishments, 
situate  therein,  from  taxation,  is  unconstitutional.  In  Hanson  v. 
European  and  North  American  Railway  Co.,  it  was  held  that 
carriers  of  passengers  are  responsible  for  assaults  and  batteries  com- 
mitted by  their  employ^  upon  passengers.  In  Chase  v.  Silverstone, 
it  was  adjudged  that  one  who  digs  a  well  on  his  own  land  for 
domestic  purposes,  is  not  liable  for  damage  thereby  caused  to  a 
neighbour  by  the  diversion  of  water  \yhich  formerly  flowed  into  the 
latter*s  spring.  In  Bartlett  v.  Western  Union  Telegraph  Co,  it  was 
iheld  that  the  condition  that  the  Company  should  not  be  liable  for 
errors  or  delays  in  the  transmission  or  delivery  of  night  messages, 
received  at  half  the  usual  rates,  is  void  as  against  public  policy.  In 
Robinson  v.  Adams  it  was  held  that  a  belief  in  so-called  spiritual 
communications  or  revelations  is  not,  in  itself,  an  insane  delusion 
such  as  to  disqualify  a  testator  from  making  a  valid  wilL  In 
Campbell  v.  Portland  Sugar  Co,  it  was  held  that  wharf  owners  and 
their  agents,  so  long  as  they  keep  their  wharves  open  to  the  public, 
are  bound  to  use  due  care  to  keep  them  and  the  approaches  in  safe 
condition. 

In  Illinois  we  note  the  case  of  Lovingston  v.  County  of  St,  Clair, 
which  holds  that  the  proprietor  of  lands  bounded  by  a  stream  of 
water  is  entitled  to  all  alluvial  accretions,  whether  formed  by 
natural  or  artificial  causes,  and  whether  the  stream  is  navigable  or 
non-navigable.  The  case  of  People  v.  Wilson,  adjudging  the  ques^ 
tion  of  newspaper  contempts  of  court,  we  have  heretofore  remarked 
upon.  In  Langahier  v.  Fairhury,  etc,.  Rail/road  Co,,  it  was  held 
that  a  court  of  equity  may  issue  an  injunction  on  Sunday  to  pre- 
vent an  irreparable  injury  to  property.  In  Bissell  v.  Kankakee,  it  was 
held  that  unauthorized  bonds  issued  by  a  city,  as  a  donation,  are 
void  even  in  the  hands  of  an  innocent  holder.  This  case,  and  that 
of  Brewer  Brick  Co.  v.  Inhabitants  of  Brewer,  are  interesting 
examples  of  the  futility  of  the  attempt  to  pledge  the  public  credit 
to  foster  private  enterprises.  In  the  former  case  the  bonds  were 
issued  to  encourage  and  assist  a  private  manufacturing  corporation, 
and  in  the  latter,  as  we  have  explained,  the  statute  was  enacted  to 
exempt  a  similar  corporation  from  taxation.    The  next  lUiuuis  case 
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will  be  a  sore  one  for  Miss  Anthony.  Martin  v.  Bobson  holds  that, 
under  the  Illinois  statutes  giving  the  wife  the  control  of  her 
sepai-ate  property  and  her  own  earnings,  the  husband  is  not  liable 
for  torts  committed  by  her  during  coverture,  without  his  presence 
or  participation.  Judge  Thornton  well  observes  that  "the  sceptre 
has  departed  from"  the  husband.  Can  he  say  as  much  of  the  wife 
and  the  broomstick?  The  judge  also  remarks:  "The  chains  of  the 
past  have  been  broken  by  the  progression  of  the  present,  and  she 
may  now  enter  upon  the  stern  conflicts  of  life  untrammelled.  She 
no  loBger  clings  to  and  depends  upon  man,  but  has  the  legal  right 
and  aspires  to  battle  with  him  in  the  contest  of  the  forum;  to 
outvie  him  in  the  healing  art;  to  climb  with  him  the  steps  of 
fame;"  (we  should  add,  to  stand  up  with  him  in  the  street  cars;) 
"and  to  share  with  him  in  every  occupation.  Her  brain  and  hands 
and  tongue  are  her  own"  (especially  the  last);  "and  she  should 
alone  be  responsible  for  slanders  uttered  by  hei-self."  In  City  of 
Dixon  v.  Baker,  the  municipality  was  held  liable  for  injuries  caused 
to  a  dwelling-house  by  the  flow  of  surface  water  caused  by  the 
elevation  of  the  grade  of  a  street  In  this  case  we  find  an  authority 
also  for  the  doctrine  that  a  city  is  bound  to  use  reasonable  care  in 
the  construction  of  its  sewers.  (See  A.  L.  J.,  vol.  10,  p.  401.)  In 
Peters  v.  ZaJce  it  is  held  that  in  an  action  of  crim,  con.  evidence  of 
the  pecuniary  circumstances  of  the  parties  is  admissible.  In 
Jerome  v.  Bigdow,  a  contract  by  one  physician  to  take  the  ofiBce  of 
another,  personate  him,  and  practise  in  his  name,  was  held  void  as 
against  public  policy.  In  Ciiy  of  Fekin  v.  Brereton,  the  city  having 
granted  to  a  railway  company  the  right  to  lay  its  track  through  a 
public  street,  and  the  city  in  doing  so  having  made  excavations 
obstructing  the  use  and  endangering  the  stability  of  the  plaintiff's 
premises,  held,  that  the  city  was  liable. 

In  South  Carolina  we  note  the  case  of  Burgess  v.  Carpenter. 
There  the  plaintiff  hired  farm  hands,  giving  them  one-third  of  the 
crop  for  their  services;  in  June  one  of  the  labourers,  a  ploughman, 
was  shot  by  a  third  person,  and  disabled  from  working,  so  that  the 
crop  suffered  damage;  held  that  the  plaintiff  had  no  light  of  action 
against  the  person  who  inflicted  the  wound,  for  the  reason  that  the 
service  was  not  menial  Some  of  the  South  Carolina  cases  suggest, 
reminiscences  of  the  late  civil  war.  In  Cogan  v.  Parker,  an  action 
for  rent  on  a  lease,  the  defence  was  that  the  lessee  had  been  de* 
prived  of  the  enjoyment  of  the  premises,  during  a  portion  of  the 
term,  by  the  casualties  of  the  war,  but  this  was  held  unavailing,  he 
not  having  offered  to  surrender  the  premises.  In  Bedding  v.  S,  C. 
Railroad  Company,  the  plaintiff  was  violently  ejected  from  the 
premises  of  the  defendant,  by  one  of  its  servants  in  charge,  for  the 
alleged  reason  that  she  was  a  negro;  a  nonsuit  was  set  aside.  This 
sounds  strange  in  the  latitude  of  South  Carolina,  and  evidences  a 
radical  political  revolution  which  seems  almost  incredible.  Pro- 
bably it  ia  nothing  more  than  the  coloured  race  have  a  right  to 
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expect  from  a  court  whose  chief  justice  is  Moses.  In  State  v.  Bankin 
it  was  held  that  if  a  miIl>pond,  seventy  years  old,  becomes  a  public 
nuisance  by  corrupting  the  air  and  causing  disagreeable  smells  and 
sickness,  the  owner  may  be  indicted.  In  Porter  v.  SotUhem  Express 
Company,  an  action  against  the  defendant,  for  non-delivery  of 
goods,  was  held  not  to  be  barred  by  a  clause  in  the  receipt  given  for 
them,  exempting  the  defendant  from  any  claim  for  loss  or  damage 
unless  made  within  ninety  days  from  the  receipt  of  the  goods  by 
the  defendant. 

In  North  Carolina  the  case  of  State  v.  Collins  is  noticeable. 
This  case  holds  that  it  is  no  groimd  for  a  new  trial,  in  a  criminal 
case,  that  the  court  restricted  the  prisoner's  counsel  to  one  hour  and 
a  half  in  his  summing  up.  Justice  Bynum  dissented.  Now,  if  the 
legislature  of  a  State  may  constitutionally  restrain  the  judges  from 
writing  long  opinions,  why  may  not  the  judges  constitutionally 
restrain  the  counsellors  from  making  long  speeches?  In  the  future 
state  of  existence  we  can  give  the  lawyers  as  well  as  the  judges  all 
the  time  they  want,  but  not  here.  In  the  case  of  Boykin  v.  Boykin^ 
it  is  held  that  the  common-law  rule  prohibiting  husband  and  wife 
from  proving  the  fact  of  access  or  of  non-access,  being  founded  on 
decency,  morality,  and  public  policy,  is  not  abrogated  by  the  statute 
permitting  parties  to  testify  in  their  own  behalf. 

From  the  references  which  we  have  made  it  will  be  seen  that 
this  volume  is  one  of  unusual  interest — much  more  interesting 
than  the  Fifteenth.  The  editor  gives  us  a  number  of  learned  notes, 
among  which  we  call  special  attention  to  that  on  the  case  of  Brad- 
hury  V.  Corry,  on  the  subject  of  irregular  communications  with  a 
jury  after  retirement,  and  that  on  the  case  of  Lawler  v.  Androscoggin 
Bailroad  Co.,  on  the  subject  of  the  liability  of  master  to  servant  for 
negligence  of  co-servants. 


THE  EXTERRITORIALITY  OF  PUBLIC  SHIPS   OF  WAR 
IN  RELATION  TO  THE  FUGITIVE  SLAVE  CIRCULAR. 

The  Circular  Letters  of  Instructions  issued  by  the  Admiralty  to 
the  commanders  of  British  ships  of  war,  to  regulate  their  conduct 
towards  fugitive  slaves  seeking  the  protection  of  their  vessels,  have 
given  rise  to  some  discussion  on  certain  doctrines  of  international 
law.  The  so-called  **  right  of  exterritoriality "  of  public  ships  in 
foreign  waters  is  a  question  in  international  law  directly  raised  by 
these  Lettera ;  a  question,  the  solution  of  which  may  have  very  im- 
portant consequences  to  the  rights  of  nations  in  war  and  peace, 
when  the  Instructions  to  commanders,  in  the  second  or  amended 
Circular,  contain  the  following  general  statement — ^**  Within  the 
territorial  waters  of  a  foreign  state  you  are  bound  by  the  comity  of 
'nations,  while  maintaining  the  proper  exemption  of  your  ship  from 
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local  jorisdiction,  not  to  allow  her  to  become  a  shelter  for  those 
who  would  be  chargeable  with  a  violation  of  the  law  of  the  place," 
— ^verjr  wide  issues  may  be  seen  to  be  involved. 

With  the  various  questions  of  public  policy  which  are  said  to  be 
involved  in  these  Circulars,  a  legal  writer  is,  of  course,  not  con- 
cerned, and  will  not  desire  to  approach  them.  Probably  at  the 
present  time  in  this  country  there  is  scarcely  any  one  who  does  not 
r^ard  slavery  as  an  unmixed  evil,  and  desire  to  see  its  abolition 
from  the  face  of  the  earth.  But  we  must  remember  that  we,  at 
one  time,  held  different  opinions  on  the  subject,  and  that  slavery 
existed,  within  living  memory,  in  our  own  dominions.  We  must 
not  forget  that  slavery  has  been  defended  in  time  past  by  the 
greatest  lawyers  and  statesmen,  to  whose  authority  in  other  matters 
we  are  accustomed  implicitly  to  bow,  and  that  it  has  been  expressly 
recognized  both  by  the  Old  and  New  Testament  dispensations.  We 
must  recognize  that  it  was  recently  practised  by  many  nations,  and 
still  is  practised  by  some,  of  equal  rank  with  ourselves,  and  at  least 
treated  by  us  as  on  an  international  equality.  We  must,  therefore, 
admit,  as  we  have  hitherto  always  admitted,  that  slavery  is  a  ques- 
tion for  international  regulation,  and  cannot  be  treated,  for  instance, 
like  piracy,  as  outside  the  pale  of  all  law.  The  policy  of  this 
country  may  indeed  come  to  be  that  slavery  must  be  put  down  like 
piracy,  and  that  its  practice  by  any  nation  shall  be  regarded  by  us 
as  a  casus  belli;  but,  till  then,  it  must  be  recognized  as  a  positive 
institution  of  certain  states  and  subject  to  the  rules  which  regulate 
states  in  their  intercourse  with  each  other. 

Starting  with  this  premise,  then,  that  slavery  is  an  institution  re- 
cognized by  international  law,  the  Grovemment  Slave  Circulars  (or, 
rather,  the  amended  Circular,  for  with  this  alone  we  have  to  do) 
will  be  found  to  depend  for  their  legal  justification  on  the  meaning 
to  be  attached  to  the  doctrine  of  "exterritoriality," — how  far 
public  ships  of  one  state  are  exterritorial  in  the  territorial  waters  of 
another  state. 

The  subjects  of  international  law  are  states,  and,  in  order  to  be  a 
state,  in  a  juridical  sense,  three  things  are  requisite,  viz.,  first, 
sovereignty  over  a  definite  fixed  territory ;  second,  independence  of 
all  other  states ;  and  third,  equality  with  all  other  states.  That  every 
nation  should  have  a  territory,  should  be  supreme  and  independent 
within  that  territory,  and  should  be  on  an  equality  with  all  other 
nations,  are  conditions  based  on  the  principles  of  natural  law. 
Natural  law  prescribes  the  rule  that  a  state  must  be  supreme  and 
independent  within  its  own  territory,  and  must  have  absolute  juris- 
diction over  every  part  of  that  territory  and  every  person  in  it. 
But  the  independence  of  one  state  in  relation  to  others  is  best 
shown  when  its  sovereign  or  ruler  is  independent  of  all  other  sove- 
reigns. In  his  own  territory,  then,  every  sovereign  is  supreme  and 
independent ;  but  does  this  independence  adhere  to  him  when  he 
enters  the  territory  of  another  sovereign  ?    The  strict  rule  of  ab- 
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solute  territorial  sovereignty  would  render  a  foreign  sovereign 
liable  to  the  territorial  law ;  but,  since  the  time  of  Grotius,  an  ex- 
ception has  been  recognized  by  the  rules  of  international  law*  By 
a  kind  of  legal  fiction  it  has  been  held  that  a  sovereign  carries  his 
independence  with  him  into  another  territory,  so  long  as  he  appears 
in  his  public  character  of  sovereign.  By  the  use  of  a  metaphor,  he 
is  said  to  be  exterritorial  in  another  territory.  Gradually,  this  ex- 
emption, or  right  of  exterritoriality,*basing  its  origin  thus  solely  in 
mutual  courtesy,  and  concessions  which  territorial  sovereigns  have 
granted  to  one  another,  came  to  be  extended  to  the  representatives 
of  sovereigns  as  well  as  to  themselves.  The  intercourse  between 
the  sovereigns  of  states  being  carried  on  by  them  not  persongilly, 
but  by  representatives,  these  representatives  have  had  the  privilege, 
under  certain  limitations,  of  exemption  from  territorial  jurisdiction 
accorded  to  them.  Eegard  for  the  international  security  and  inde- 
pendence of  the  representatives  of  states  has  outweighed  the  regard 
for  the  particular  territorial  jurisdiction.  Dr.  Bluntschli,  one  of  the 
ablest  modem  writers  on  international  law,  whose  work,  it  is  to  be 
regretted,  has  not  yet  been  translated  into  English,  says,  on  this 
matter :  "  Out  of  favour  to  foreign  sovereigns,  or,  in  general,  out  of 
favour  to  those  persons  who  represent  a  state  in  a  foreign  territory, 
their  position  has  been  described,  in  order  to  secure  their  independ- 
ence of  foreign  jurisdiction,  by  means  of  fictions,  as  that  they  are 
out  of  the  foreign  territory  {extra  territorinm),  just  as  if  "they  could 
carry  their  domicile  everywhere  with  them."^  Exterritorialit)*, 
therefore,  it  must  carefully  be  observed,  is,  in  its  original  significa- 
tion, merely  a  privilege  granted  to  sovereigns  and  their  representa- 
tives, and  is  by  no  means  an  absolute  right  based  on  principles  of 
natural  law.  Its  effect  is  only  relative,  being  a  limitation  of  the 
natural  right  of  territorial  sovereignty.  "The  ground  of  exemp- 
tion from  the  foreign  territorial  sovereignty,  which  representatives  of 
states  enjoy,"  says  Bluntschli,  "  is  not  the  fiction  of  exterritoriality, 
which  is  merely  a  descriptive  illustration  of  the  right,  but  the  regard 
shown  by  each  state  for  the  independence  of  its  neighbour."* 

According  to  the  views  of  public  internationalists,  there  seem 
to  be  three  classes  to  whom  this  privilege  of  exterritoriality  is  con- 
ceded, viz.,  ambassadors,  armies  when  marching  by  permission 
through  foreign  territory,  and  public  ships  when  in  foreign  waters. 
To  all  of  these  the  privilege  must  be  regarded  as  being  conceded 
on  the  same  principle,  viz.,  as  being  representatives  of  the  nation 
to  which  they  belong. 

The  exemption  of  ambassadors  from  the  territorial  jurisdiction 
of  the  country,  where  they  exercise  their  functions,  has  been  recog- 
nized since  the  time  of  Grotius.  As  a  right[of  exemption  it  is  purely 
negative ;  it  prevents  the  exercise  of  foreign  jurisdiction  against 
them.  Qua  ambassadors  they  have  a  personal  exemption,  but, 
should  they  act  in  any  other  capacity  than  accords  with  their 

^  Bluntschli,  Daa  Modern  FSlkerrecht,  g  1S5.  *  §  185,  n. 
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public  functioBS,  the  privilege  'rtrill  no  longer  jsivail  them.  Thus,  if 
an  ambassador  should  enter  into  a  treasonable  conspiracy  against 
the  State  to  which  he  is  accredited,  it  can  hardly  be  doubted  that 
that  State  may  withdraw  the  privilege  of  exterritoriality,  and  exer- 
cise jurisdiction  against  him.  The  right  of  exterritoriality  has,  by 
usage,  been  extended  to  the  house  an  ambassador  occupies^  and 
generally  to  the  whole  persomiel  of  his  establishment.  But,  being 
a  mere  negative  right,  he  can  never  communicate  it  to  strangers 
not  thus  connected  with  him. 

With  regard  to  public  ships  of  war  in  foreign  waters,  exterri- 
toriality, as  applied  to  them,  is  of  more  recent  date  than  in  the 
case  of  ambassadors.  They  are  now  held,  however,  by  most  inter- 
nationalists of  authority  to  have  the  right  of  exterritoriality.  But 
they  have  this  right  solely  on  the  same  ground,  and  to  the  same 
extent  as  in  the  case  of  ambassadors ;  not,  as  has  been  sometimes 
erroneously  supposed,  on  the  ground  that  a  ship  at  sea  is  the  same 
as  the  soil  of  the  nation  to  which  it  belongs.  Much  controversy 
has  existed  as  to  the  question  how  far  a  vessel  on  the  high  seas  is 
territorial,  whether,  like  a  floating  island,  it  preserves  its  ter- 
ritoriality. The  question  is  one  of  great  importance  to  the 
international  rights  of  war,  affecting  the  right  of  seizure  of 
enemies'  goods  in  neutral  bottoms.  It  has  been  maintained  by 
some  writers  that  a  ship  on  the  high  seas  is  in  all  respects  the 
same  as  part  of  the  soil  of  the  nation  to  which  it  belongs,  and  that^ 
as  you  could  not  seize  enemies*  goods  in  neutral  territory,  right  of 
seizure  and  right  of  search  on  the  high  seas  are  equally  illegal.  In 
this  country  we  have  always  refused  to  admit  this  view  of  the 
territoriality  of  a  vessel  at  sea,  and  we  may  refer  to  one  of  the 
letters  of  "  Historicus  "^  for  an  examination  of  the  authorities  on  this 
subject  The  following  arguments  of  Lampredi,  as  synopsized  by 
Beddie,  and  quoted  by  "  Historicus,"  seem  to  us  a  conclusive  refuta- 
tion of  this  theory  of  the  territoriality  of  vessels: — * 

"  It  is  not  true  that  a  small  body  of  men  who  navigate  the  deep 
sea — that  is,  who  are  in  a  territory  not  subject  to  the  jurisdiction 
of  any  one— ought  to  be  considered  or  reputed  as  in  the  territory 
of  that  nation  whose  flag  they  hoist.  The  flag,  when  it  is  accom- 
panied by  the  sea-papers  or  documents  in  regular  form,  serves  no 
other  purpose  than  to  show  the  nation  to  which  the  navigators  or 
crew  belong,  and  from  which  they  have  departed  with  the  public 
permission  of  sailing  and  of  hoisting  the  flag  of  their  nation ;  in 
other  respects,  and  with  regard  to  the  other  strangers  whom  they 
meet,  they  ai'e  simply  individual  men,  who,  in  relation  to  these 
strangers,  have  no  other,  law  to  observe  than  that  of  nature,  and,  in 
addition,  that  which  their  sovereign  has  prescribed  to  them  with 
regard  to  the  conduct  which  they  ought  to  observe  in  relation  to 
foreigners  whom  they  meet  in  the  open  sea. 

>  "Historicus"  on  •'International  Law,*'  p.  201. 

■  "  Territoriality,"  if  nsed  merely  as  a  fiction  of  municipal  and  not  of  international 
law,  is  unobjectionable. 


192  THE  EXTEBBITORIALITT  OF  PUBLIC  SHIPS  OF  WAR 

''Two  vessels  which  meet  each  other  in  open  sea  do  not 
materially  differ  from  two  waggons  found  in  a  desert  not  occupied 
by  any  one.  And  as  it  would  be  ridiculous  for  one  of  them  to 
pretend  to  be  regarded  as  a  territory,  for  example,  the  Venetian, 
because  it  carried,  raised  on  a  spear,  the  arms  of  the  Bepublic,  so  it 
is  equaUy  ridiculous  for  a  waggon  or  carriage  at  sea  to  pretend 
that,  by  hoisting  a  flag  with  the  arms  of  a  nation,  it  must  be  con- 
sidered as  part  of  its  territory,  and  is,  therefore,  inviolable.  The 
men  who  are  found  in  it  are  inviolable ;  but  by  reason  of  the  law 
of  nature,  which  renders  them  free  and  independent  of  all  except 
their  legitimate  sovereign,  not  by  reason  of  tlieir  flag,  which  cannot 
cause  men  who  are,  in  fact,  actually  in  a  territory  which  belongs  to 
no  one  to  be  regarded  as  in  a  territory  belonging  to  their  sovereign. 
And,  although  it  may  be  true  that  the  sovereign  takes  cognizance 
of  acts  of  violence  and  injustice  committed  against  his  subjects 
when  sailing  on  the  high  seas,  and  demands,  and  even  by  armed 
force  exacts  reparation,  he  does  this  not  in  virtue  of  a  right  to 
resist  or  repel  an  invasion  of  his  territory,  but  in  consequence  of 
the  general  obligation  under  which  he  is  to  defend  his  subjects 
from  every  violence,  internal  and  external,  and  to  procure  repara^ 
tion  of  the  loss  which  they  have  thereby  sustained. 

"  Nevertheless,  some  have  carried  so  much  farther  this  strange 
opinion,  which  arose  in  times  when  nations  deemed  themselves 
absolute  masters  of  immense  tracts  of  the  vast  oceans,  as  to  have 
come  to  believe  and  maintain  that  ships  of  war,  in  particular,  ought 
to  be  reputed  part  of  the  territory  of  the  nation  whose  flag  they 
hoisted,  not  oidy  in  the  vast  waters  of  the  sea  which  do  not  admit 
of  occupancy,  but  also  in  those  waters  which  admit  of  such 
occupancy,  and  also  when  they  have  cast  anchor  in  the  ports,  road- 
steads, bays,  or  creeks  of  foreign  nations.  But  this  is  most  false  or 
erroneous,  for  in  the  territory  of  a  state  there  is  neither  person  nor 
place  over  which  the  sovereign  does  not  exercise  the  supreme  power."^ 

It  must  be  kept  in  view,  then,  that  the  fiction  of  exterritoriality, 
when  applied  to  public  vessels  in  foreign  waters,  is  in  no  sense 
dependent,  as  many  undoubtedly  mistake,  upon  the  faUacious 
metaphor  which  attributes  territoriality  to  ships'  bottoms  at  sea, 
but  is  simply  a  practical  and  very  wide  extension  of  that  privilege 
of  exterritorial  independence  which  is  granted  to  sovereigns. 
Public  ships  are  exterritorial  as  representing  the  state  to  which 
they  belong,  but  exterritoriality,  in  their  case,  has  no  wider  or 
more  extended  signification  than  it  has  in  the  case  of  ambassadoi's. 
The  right  is  a  purely  negative  one.  It  includes  the  ship  and  the 
whole  personnel  thereof,  but  it  can  in  no  way  be  communicated  to 
any  one  else.  Bluntschli,  after  stating  that  there  are  two  classes 
of  ships  to  which  the  right  of  exterritoriality  applies — viz.,  1, 

^  The  Treaty  of  Paris  of  1856,  by  which  the  ri^ht  of  seizore  was  limited  to  contra- 
band of  war,  does  not  at  all  proceed  on  an  admission  of  this  fiction  of  floating  tern- 
tory,  though  Blnntschli  and  others  seem  to  think  so. 
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foreign  ships  which  have  sovereigns  or  their  ambassadors  on  board, 
and,  2,  foreign  ships  of  war,  says,  "  The  exterritoriality  of  public 
ships  of  war  is  based  still  less  than  the  exterritoriality  of  sovereign 
rulers  on  any  necessity  of  natural  law,  but  is  a  concession  which 
naval  powers  in  accordance  with  international  usage  grant  to  one 
another,  and  has  its  basis  not  merely  in  reciprocal  friendship,  but 
rather  in  the  difficulty  and  danger  in  practically  enforcing  local 
police  and  government  authority  against  a  well-armed  foreign  ship/'^ 

Now,  if  the  above  arguments  be  sound,  we  arrive  at  the  con- 
clusion that  the  Instructions  in  the  Government  Slave  Circular 
are,  so  far  as  dealing  with  the  case  of  British  ships  in  foreign 
territorial  waters,  in  accordance  with  the  rules  of  international 
law.  The  arguments  which  have  been  urged  against  these  Instruc- 
tions seem  aU  based  on  either,  on  the  one  hand,  a  misapprehension 
of,  or,  on  the  other  hand,  a  neglect  to  keep  constantly  in  view,  the 
true  nature  and  meaning  of  the  fiction  of  exterritoriality.  In  the 
instructive  and  interesting  article  from  the  pen  of  Sir  Travers 
Twiss  in  the  Law  Magazine  for  February,  the  writer  seems  open 
to  the  latter  of  these  charges.  Sir  T.  Twiss  has  discussed  the 
doctrine  of  the  exterritoriality  of  public  ships  of  war  as  bearing 
on  the  Slave  Circular,  and  has  arrived  at  the  conclusion  that  the 
Circular  is  not  sanctioned  by  the  rules  of  international  law.  The 
arguments  presented  by  so  distinguished  a  publicist  are  always 
deserving  of  all  attention  and  respect,  but  some  of  his  conclusions 
seem  to  us  to  involve  dangerous  practical  consequences  if  carried 
to  their  legitimate  issue. 

Sir  T.  Twiss  does  not  apparently  dispute  that  the  exterritoriality 
of  men-of-war  is  based  on  the  same  ground  as  the  exterritoriality 
of  ambassadors,  and  is  not  an  extension  of  the  doctrine  of  the 
territoriality  of  vessels  on  the  high  seas.  In  discussing  a  hypothetical 
aigument  of  Mr.  Finlason,  he  specially  points  out  the  distinction 
between  regarding  the  ship  of  war  as  in  fact  part  of  the  territory 
of  the  nation  whose  fag  it  bears,  and  regarding  its  exterritoriality 
as  a  fiction  expressing  merely  the  inviolability  of  the  ship  as 
I'egards  foreign  nations.  But  though  starting  from  this  sound 
position,  Sir  T.  Twiss  still  manages  to  arrive  at  the  conclusion 
that  a  fugitive  slave  getting  on  board  such  a  ship  is  in  the  same 
position  as  if  he  had  reached  the  soil  of  the  nation  whose  flag  it 
hears.  But  this  surely  means  that  he  loses  sight  of  the  significa- 
tion he  at  the  outset  attached  to  exterritorisdity,  and  turns  that 
fiction  from  a  negative    into  a  positive    right.      Sir  T.  Twiss 

*  Die  Ezterritorialitat  der  Kriegsschiffe  beruht  noch  weniger,  auf  einer  naturrecht- 
lichen  Kbthigimg  als  die  Exterritorialitat  der  Souverane,  sondern  ist  ein  Zugestand- 
nist,  welches  die  Seestaten  einander  wechselseitig  und  der  Volkersitte  gemasa 
gewahreo,  und  hat  seinen  Grand  nicht  bloss  in  der  gegenseitigen  Freundlichkeit, 
loadem  yielmehr  in  der  Schwieriffkeit  nnd  Gefahr,  die  ortliche  Polizei-  und  Stats- 
gewalt  gegeniiber  der  wohlbewanneten  fremden  Schiffsmannschaft  thatsachlich 
gelten  zu  niacheu.— Z>a9  Modeme  FMerrecht^  §  821,  Note  2  (see  the  whole  of 
this  note). 


194  THE  EXTERRITORIALITY  OF  PUBUC  SHIPS  OF  WAR 

has  not  illustrated  his  argument  by  the  analogy  of  the  ambassador's 
house,  but  it  must,  we  apprehend,  be  in  the  same  position  as 
the  ship  of  war.  But  is  an  ambassador's  house  part  of  the 
teiTitory  of  the  nation  whose  flag  floats  over  it  ? 

Exterritoriality  in  the  case  of  ambassadors  is  a  privilege  limited  in 
several  respects,  all  of  which  will  apply  mvjtaiis  mtUandis  to  ships 
of  war.  In  both  cases  there  is  mere  exemption  from  jurisdiction ;  the 
privilege  of  using  the  laws  of  their  own  domicile  in  another  territorj'. 
This  privilege,  as  we  have  already  observed,  extends  in  practice  to 
the  whole  personnel  of  the  embassy  and  the  ship  of  war,  but  no 
further.  The  positive  laws  of  the  nation  to  which  the  embassy  or 
the  ship  belongs,  will  no  doubt  prevail  in  both,  and  will  regulate 
the  rights  and  duties  of  their  members;  and  in  this  sense  no 
doubt  they  are  as  much  territorial  as  the  soil  of  their  nation.  They 
are  as  inviolable  as  the  soil  itself.  But  to  all  other  intents  and 
purposes  the  embassy  and  the  ship  of  war  are  subject  to  the  para- 
mount right  of  territorial  sovereignty.  They  are  de  facto  part  of 
the  territory  in  which  they  are,  and  the  territorial  law  will  apply 
to  all  cases  which  the  exemption  does  not  reach.  Persons  entering 
the  ambassador's  house  or  the  ship  of  war  do  not  thereby  come 
under  another  jurisdiction ;  they  are  still  subject  to  the  local  law ; 
their  private  and  public  rights  remain  unaffected.  As  the  result 
of  his  argument.  Sir  T.  Twiss  attributes  to  a  ship  of  war  in  the 
waters  of  another  state  the  right  of  asylum.  He  does  not  say 
whether  he  distinguishes  it  from  the  ambassador's  house  in  this 
respect,  but  he  is  aware  that  no  such  right  exists  in  tliis 
latter  case.  The  right  of  asylum  in  an  ambassador's  house  has 
been  often,  in  the  history  of  international  law,  attempted  to  be 
asserted,  but  is  now  completely  negatived  by  all  authority. 
Blunbschli  says,  ''There  is  no  right  of  asylum  attached  to  an 
ambassador's  house.  On  the  contrary,  the  ambassador  is  bound,  if 
a  person  pursued  by  the  authority  of  the  Courts  of  the  territory  has 
taken  refuge  in  it,  either  to  deliver  up  the  fugitive  to  the  authori- 
ties, or  to  permit  the  search  for  him  to  go  on  in  his  dwelling."  ^  The 
case  of  the  Spanish  Minister,  Von  Eipperda,  in  1766,  taking  refuge 
in  the  English  ambassador's  house  at  Madrid,  and  being  dragged 
out  of  it,  is  a  well-known  illustration  of  this.  No  case  apparently 
has  yet  occurred  in  which  the  question  of  right  of  asylum  has  been 
directly  raised  with  reference  to  a  ship  of  war  in  foreign  waters,  but 
the  same  arguments  would  seem  to  apply.  Sir  Travers  Twiss 
indeed  cites,  in  aid  of  his  argument,  the  wedl-known  case  of  Forbes 
V.  Cochrane  (2  BarTiewall  v.  Cresswell,  p.  448).  But  the  ra>tio 
decidendi  in  that  case,  as  we  read  it,  does  not  carry  out  what  he 
contends  for.     In  that  case  the  British  ship  "  Terror,"  to  which  the 

^  Mit  der  Wohnang  des  G^santen  ist  kein  Asylrecht  verbanden.  Vielmehr  ist  der 
Gesante  verpflichtet,  wenn  ein  von  der  einheimiBchen  Gerichts-  oder  Polizeigewalt 
Verfolcter,  sich  dahin  gefliichtet  bat,  entweder  den  FliicbtUng  an  die  zustiindige 
Bebbrde  anaznliefem  oder  die  Vachforschnng  nacb  demselben  aucb  in  seiner  Won- 
nnng  zu  gestatten. — Das  Modeme  VdUcemaUf  §  200. 
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fugitive  slaves  from  Florida  escaped,  was  not  lying  in  the  territorial 
waters  of  Florida.  Whether  the  "  Terror  "  was  on  the  high  seas,  as 
the  rubric  states,  or  within  a  mile  of  Cumberland  Island,  and  so  in 
United  States'  waters,  as  Mr.  Justice  Bayley  in  his  opinion  is  made 
to  say,  is  not  quite  clear.  But  the  opinions  of  the  judges  in  the 
case  seem  certainly  to  have  proceeded  on  the  footing  that  the 
fugitive  slaves  had  got  on  board  a  British  ship  which  was  outside 
Floridan  territory,  and  which,  if  within  United  States'  territory,  was 
there  flagrante  bello,  "The  moment,"  says  Mr.  Justice  Best,  "  they 
(the  slaves)  put  their  feet  on  board  a  British  man-of-war,  not  lying 
^thin  the  waters  of  East  Florida  (where  undoubtedly  the  laws 
of  that  country,  would  prevail),  those  persons  who  before  had 
been  slaves  would  become  free."  But  whatever  may  be  the  true 
reading  of  this  case,  it  cannot  be  considered  of  much  importance 
in  a  question  of  public  international  law.  The  opinions  of  the 
judges  seem  to  imply  that  they  regarded  the  man-of-war  as  in  fact 
lieing  as  much  territorial  as  the  soil  of  the  nation  to  which  it 
belonged.  Particular  cases  of  private  right  decided  in  the  Courts  of 
this  country,  cannot,  though  Sir  T.  Twiss  gives  them  considerable 
prominence,  be  of  much  importance  in  deciding  the  international 
question  of  the  exterritoriality  of  public  ships.  The  arguments  there- 
fore urged  against  the  Fugitive  Slave  Circular  on  the  authority  of 
some  of  these  cases,  to  the  effect  that  slavery  being,  by  the  law  of 
this  nation,  contrary  to  morality  and  public  policy,  an  escaped  slave 
cannot  be  delivered  up,  are  entirely  beside  the  question.  In  none 
of  these  cases  is  the  question  raised,  whether  by  the  rules  of  public 
international  law,  the  law  of  the  territory  or  the  law  of  the  ship's 
nation  is  to  decide  regarding  the  particular  case.  In  private  inter- 
national law  there  are,  no  doubt,  certain  well-recognized  exceptions  to 
the  general  rule  by  which,  whether  ex  comitate  or  ex  fustitia,  every 
case  has  the  proper  local  law  applied  to  it.  Such  exceptions  have 
been  generally  regarded  as  reducible  to  cases  where  the  foreign  laws 
are  met  by  imperative  prohibitory  laws,  and  cases  where  opposed  to 
the  morality,  or  the  public  policy,  of  the  country  whose  judicial  pro- 
cedure is  invoked.!  Polygamy  and  slavery  are  examples  of  these  ex- 
ceptions in  this  country.  But  of  course  it  is  only  on  the  assumption 
that  ships  of  war  in  foreign  waters  are  de  facto  the  same  as  the  territory 
of  their  nation,  that  these  exceptions  are  of  any  importance  in  the 
case  of  a  fugitive  slave.  If  a  slave  has  got  on  board  a  Queen's 
ship  in  foreign  territory,  unless  our  law  applies  to  him  as  being  iu 
our  territory,  these  exceptions  do  not  affect  his  position.  The 
meaning  of  the  well-known  judgment  in  the  negro  Somerset's 
case  is  merely  that  there  are  no  means  of  enforcing  slavery 
wherever  English  law  is  in  force ;  but  it  is  quite  another  matter 
to  attempt  to  impose  our  law  on  other  nations  in  this  respect. 
Sir  T.  Twiss  would  seem  to  limit  this  right  of  asylum  which  he 

^  Savigny  divides  these  classes  into  (1)  Laws  of  a  strictly  positive  and  imperative 
Bttnre ;  (2)  Legal  institations  of  a  foreign  state  of  which  the  existence  is  not  recog- 
nized at  all  in  oais.^Cfuthrie'a  Savigny,  p.  84,  and  note  A,  p.  3S. 
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claims  for  ships  of  war  in  foreign  waters  to  the  cases  of  the  political 
defender,  the  escaped  slave,  and  the  military  deserter,  as  being  cases 
in  which  the  right  of  asylum  has  been  always  reserved  on  British 
territory  in  favour  of  the  subjects  of  foreign  powers.  This  means, 
we  presume,  that  we  have  always  reserved  these  three  cases  in  our 
treaties  of  extradition.  But  the  logical  issue  of  Sir  Travers  Twiss's 
argument  is  not  to  be  found  here.  The  issue  must  be  that  criminals 
of  all  soiis  will  be  able  to  escape  on  board  foreign  vessels  lying  in 
foreign  territorial  waters,  without  power  on  the  part  of  the  territorial 
sovereign  to  seize  them,  unless  by  the  formal  way  of  extradition, 
where  treaties  of  extradition  exist.  No  logical  distinction,  applicable 
to  the  present  question,  can  be  drawn  between  the  case  of  criminafs 
and  that  of  fugitive  slavea  In  a  slave-holding  state  the  fugitive 
slave,  by  running  away,  commits  a  crime  against  the  laws  of  his 
country  for  which  he  is  liable  to  punishment.  Both  he  and 
ordinary  criminals  have  equally,  by  the  law  of  nations,  a  right  of 
asylum  should  they  escape  to  another  territory.  Now,  to  take  an 
illustration :  a  man  commits  a  murder  in  this  country — say,  an 
agrarian  one  in  Ireland — ^and  thereafter  \iiralks  on  board  a  Spanish  or 
Swedish  war-vessel  in  the  nearest  port.  According  to  such 
arguments  as  those  of  Sir  T.  Twiss,  he  cannot  be  pursued  on  board, 
because  he  has  reached  the  territory  of  Spain  or  Sweden,  as  the  case 
may  be,  and  the  right  of  asylum  is  a  national  one.  Or  to  take 
another  illustration,  which  may  perhaps  in  a  small  way  meet  the 
argument  which  distinguishes  between  slavery  and  ordinary  crimes. 
In  some  countries  of  Europe  capital  punishment  has  been  abolished, 
being  considered  a  relic  of  barbarism  and  opposed  to  the  principles 
of  natural  law.  Suppose  a  person  who  has  committed  a  capital 
offence  in  this  country  gets  on  board  a  war-ship  of  one  of  these 
countries  lying  in  our  waters,  and  his  restoration  is  demanded  by 
us.  We  are  answered,  No :  you  propose  to  act  towards  him  in  a 
way  which,  in  our  view,  the  law  of  nature  forbids,  and  our  positive 
law  can't  recognize  such  a  case.  This  last  illustration  seems  to  be 
not  an  unfair  representation  of  some  of  the  arguments  upon  which 
the  Government  Slave  Circular  has  been  assailed. 

All  these  alarming  consequences  are  only  the  logical  result  of 
this  most  absurd  and  fallacious  theory  that  the  exterritoriality  of 
public  ships  of  war  is  a  positive  right,  which  adheres  to  them  by 
nature,  and  which  they  can  communicate  to  all  who  come  on  board 
them.  We  have  shown  that  their  exterritoriality  is  purely  relative 
and  negative,  that  it  is  a  mere  waiver,  so  to  speak,  founded  on 
courtesy,  of  the  paramount  and  natural  right  which  every  nation 
has  to  complete  jurisdiction  in  its  own  territory.  "  The  true  prin- 
ciple why  ships  of  war  are  exceptionally  treated  in  foreign  ports," 
says  the  Lord  Chancellor,^  in  somewhat  technical  language,  '*  is  an 
implied  condition,  which  could  not  be  altered  without  notice,  that 
there  would  be  no  violation  of  the  law  of  the  country."    So,  if  a 

^  House  of  Lords  Debates,  March  7,  1876. 
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fugitive  slave  gets  on  board  one  of  our  men-of-war  lying  in  the 
waters  of  another  nation,  he  remains  still  subject  to  the  laws  of  the 
territory  he  belongs  to,  and  can  be  reclaimed  by  the  territorial 
sovereign,  if  necessary,  by  force,  just  in  the  same  way  as  if  he  had 
sought  an  asylum  in  an  ambassador's  house.  The  exemption  of 
exterritoriality  can  never  be  communicated  to  a  fugitive  slave  by 
the  mere  fact  of  getting  on  board  the  exterritorial  vesseL  To  these 
conclusions  the  principles  and  rules  of  public  international  law  in- 
evitably conduct  us. 


THE  INFLUENCE  OF  THE  SHEMITIC  EACES  ON  THE 
DEVELOPMENT  OF  MARITIME  LAW. 

In  the  following  paper  we  intend  to  trace  the  development  of 
maritime  law,  in  so  far  as  that  development  has  been  attributable 
to  the  influence  of  the  Shemitic  racea  The  sphere  of  inquiry, 
both  geographically  and  historically,  is  a  v^de  one.  The  portion  of 
the  world's  surface  inhabited  or  influenced  by  the  Shemitic  races  is 
perhaps  not  peculiarly  large,  but  their  occupation  of  that  portion 
was  so  scattered  and  intermittent,  their  generic  life  was  so  largely 
interfered  with  and  interrupted  by  the  other  races,  that  they  are  to 
be  followed  over  land  and  sea  rather  as  a  series  of  nomadic  tribes 
than  as  a  collection  of  settled  nations.  Historically,  the  subject  is 
a  difficult  one,  as  the  history  of  the  Shemitic  people,  which  most 
nearly  and  vitelly  affected  the  development  of  maritime  law  among 
the  Mediterranean  nations,  is  involved  in  no  little  obscurity.  Few 
are  the  remains  which  come  down  to  us  of  the  Phoenicians  them- 
selves. They  are  known  to  us  rather  by  the  fruits  of  their  activity 
as  developed  in  other  nations,  than  by  any  individual  remnants  of 
their  own  civilization.  That  civilization  we  know  was  the  starting- 
point  of  almost  all  European  development,  but  it  was  a  civilization 
which  was  not  transmitted  by  means  of  written  records.  Although 
the  Phoenicians  are  the  reputed  inventors  of  the  alphabet,  it  is 
strange  that  no  literary  remains,  save  some  obscure  inscriptions, 
some  doubtful  lines,  and  the  more  than  doubtful  fragments  of 
Sanchoniathon  of  Berytus,  have  survived  the  lapse  of  ages.  While 
from  India  there  comes  down  to  us  an  almost  complete  and  surpass- 
ingly grand  literature,  from  the  Hebrews  the  Divine  record  of  the 
creation  and  of  their  development  as  a  chosen  race,  from  Egypt 
long  rolls  of  papyrus,  mummy  and  temple  decorated  and  enriched 
with  hieroglyphics,  from  the  Assyrians  and  Chaldeans  tablets  of 
deep  historic  value,  it  is  strange  that  the  Phoenicians  should  have 
passed  away  almost  without  a  sign«  And  yet  not  so  strange  when 
we  come  to  consider  that  their  civilization  was  not  a  literary  civili- 
zation. Extreme  devotion  to  commerce  and  mercantile  pursuits  is 
not  conducive  to  the  development  of  literary  culture  or  the  fine 
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arts:  and  when  it  is  known  that  the  natural  disposition  of  tbe 
Phoenicians  was  bent  with  an  almost  absorbing  avidity,  not 
unmingled  with  harshness  and  cruelty,  on  the  prosecution  of  trade 
by  land  and  sea,  it  is  not  to  be  wondered  at  that  so  little  of  their 
personal  and  national  history  remains  to  us.  For  our  purpose,  in 
default  of  any  written  maritime  law,  it  is  important  to  know  as 
much  as  possible  of  the  internal  civilization  of  the  Phoenicians,  but, 
as  it  happens,  we  have  to  content  ourselves  with  very  little  infor- 
mation ol*  this  kind. 

The  Hebrews,  another  great  branch  of  the  Shemitic  family, 
although  profoundly  interesting  in  themselves,  had  not  such  an 
effect  on  the  maritime  law  of  the  Mediterranean  as  would  justify 
us  in  dealing  with  them  at  any  length;  and  this  for  obvious 
reasons.  Although  inhabiting  a  country  rich  in  itself,  and  possess- 
ing a  wide  seaboard,  they  seem  to  have  had  very  little  inclination 
for  traffic  with  the  outer  world.  This  was  doubtless  in  a  great 
measure  attributable  to  their  self-contained  character  and  faith  in 
their  selection  and  isolation  as  the  people  of  God.  Their  commerce 
was  mainly  carried  on  through  the  Phoenicians. 

The  Assyrians  and  Egyptians  remain  also  to  be  briefly  considered. 

Having  disposed  of  these  early  civilizations,  it  is  our  purpose  to 
take  up  the  thread  of  Shemitic  influence  in  the  Carthaginians, 
Ehodians,  etc.,  and  to  follow  it  through  many  ramifications  of 
political  and  ethnical  change.  This  will  bring  us  well  up  to  the 
middle  ages,  when  a  glance  at  the  Moors  in  their  occupation  of 
Spain,  and  a  brief  notice  of  some  of  the  more  important  mediaeval 
codes,  will  conclude  an  inquiry  which  we  hope  will  have  been 
neither  uninstructive  in  its  progress  nor  wholly  barren  in  its  results. 

Among  peoples  little  accustomed  to  change,  customary  is  far 
more  prevalent  than  statutory  law.  In  nations,  on  the  .other  hand, 
which  are  continually  altering  their  external  and  internal  relations, 
custom  has  no  time  to  form  and  mature,  while  positive  law  takes 
the  form  of  successive  enactments  suitable  to  the  variations  of 
circumstanca  The  empire  of  the  ocean  is  one  little  liable  to 
change.  The  regulations  of  ports  and  harbours  may  vary,  but  they 
vary  slowly  in  comparison  with  other  legislation,  and  the  winds 
and  waves  in  their  eternal  freedom  remain  unchanged.  Great 
improvements  may  take  place  in  the  construction  of  vessels  and 
landing-places,  but  storm  and  shipwreck  are  inevitable.  Fogs, 
waterspouts,  whirlwinds,  rocks  and  surf  remain  to  render  man's 
conquest  of  the  windy  sea  but  partial,  and  the  customs  of  mariners 
in  assisting  each  other,  in  avoiding  mutual  danger,  and  in  vieing 
with  each  other  in  the  ocean  race  remain  long  unaltered.  Many 
centuries  elapsed  before  maritime  law  became  codified,  and  in  the 
early  history  of  the  Shemitic  races  we  must  look  for  custom  and 
not  for  statute. 

Maritime  law  has  always  a  tendency  to  become  international. 
The  commerce  of  nations  with  each  other  is  generally  the  criterion 
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of  their  mutual  intercoursa  The  common  interest  in  its  preserva- 
tion has  a  tendency  to  draw  them  together,  and  the  constant  coming 
and  going  of  their  respective  citizens  is  a  sure  means  of  equalizing 
their  civilization,  and  of  reconciling  their  diversities.  Montesquieu 
says  truly,  "  L'histoire  de  commerce  est  celle  de  la  communication 
des  peuples."  It  is  of  the  nature  of  nations  who  stand  apart  from 
one  another  to  be  mutually  jealous,  but  when  one  brings  new  means 
of  culture  and  improvement  to  the  shores  of  the  other,  and  carries 
back  in  exchange  golden  ingots  or  exquisitely  wrought  barbaric 
textures,  which  are  important  instruments  of  artistic  education,  the 
wall  of  mutual  aversion  is  broken  down,  and  the  national  life  of 
each  runs  more  and  more  in  a  common  channel.  It  has  been  truly 
remarked,  that  the  sailors  of  one  country  resemble  those  of  another 
more  than  any  other  class  of  the  community.  An  ancient  mariner 
is  generally  a  good  deal  of  a  cosmopolitan.  The  same  thing  holds 
good  with  the  laws  which  dictate  the  sailor's  rights  and  duties. 

L — The  Ancient  Phcenicuns. 

"  Tbine  heart  is  lifted  up,  and  thou  hast  said,  I  am  a  god,  I  ait  in  the  seat 
of  Qod,  in  the  midst  of  the  seas." — Ezek.  xxviii.  2. 

While  David  was  king  in  Israel,  while  the  Greeks  were  forming 

themselves  into  a  collection  of  settled  peoples,  while  those  races 

were  consolidating^ 

**  unde  Latinum 
Abanique  patres,  atque  alt£e  mcenia  Romse,'' 

and  on  till  the  time  when  Bome,  as  a  great  city,  changed  her 
government  from  the  monarchical  to  the  republican  form,  a  most 
remarkable  people  flourished  on  the  eastern  shores  of  the  Medi- 
terranean. These  were  the  Phoenicians,  a  Shemitic  race,  inhabiting 
a  thin  strip  of  fertile  territory  on  the  western  shores  of  Syria  to  the 
north  of  the  Land  of  Promise.  As  it  is  our  intention  to  consider 
their  later  existence  in  their  colonies  at  a  future  period,  we  here 
confine  ourselves  to  the  times  of  their  earliest  historical  existence. 
There  is  certainly  not  much  to  be  found  in  these  early  years  which 
bears  very  directly  on  our  subject ;  but  it  will  clarify  our  notions 
of  their  influence  in  the  aggregate  if  we  consider  them  for  a  short 
time  during  the  period  of  their  early  and  enormous  commercial 
prosperity.  That  the  Phoenicians  formed  a  part  of  the  great  Shemitic 
wave  which  swept  westward  from  the  original  seat  of  humanity 
there  is  no  doubt,  their  origin  being  ordinarily  traced  to  the  shores 
of  the  Persian  Gulf  and  the  Erythraean  Sea. 

I  A  spot  of  earth's  surface  more  inviting  to  colonists,  or  more 
wholly  suited  to  those. of  commercial  propensities  and  requirements, 
conid  scarcely  have  been  found  than  Phoenicia.  About  160  miles 
in  length,  and  varying  from  5  to  20  miles  in  breadth,  it  lay  along 
the  Mediterranean  coast  looking  towards  the  west,  its  shores  rich 
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in  oceaiL  spoils,  and  its  eastern  boundary  rising  into  the  sheltering 
peaks  and  cedar  slopes  of  Lebanon.  From  these  hills  there  flowed 
numerous  rivers  to  the  sea,  which  here  and  there  had  hollowed  the 
coast  into  a  rugged  outline  of  bold  promontories  and  natural  harbours. 
Approaching  Phoenicia  from  the  sea,  one  might  note  the  highest 
peaks  of  Lebanon  glittering  with  snow,  and  beneath  the  cedar 
forest,  rich  valleys  clothed  to  the  shore  with  groves  of  citron,  olive, 
iig,  pomegranate,  orange,  and  vine. 

Its  chief  towns,  Siaon  and  Tjrre,  lay  on  the  sea-coast  about  five 
miles  apart,  Sidon,  the  northernmost,  being  the  most  ancient.  The 
early  richness  and  prosperity  of  this  city  is  revealed  by  its  mention 
by  Homer  as  an  emporium  of  the  most  exquisitely  manufactured 
articles  of  his  day.  The  following  passages,  which  we  have  taken 
the  liberty  to  translate,  show  how  Sidonian  goods  were  held  in 
esteem  by  the  ancients : — 

"  Then  came  she  down  into  her  fragrant  room, 
Where  lay  the  variously-embroideTed  robes 
Wrought  by  Sidonian  women,  which  god-like  Patis 
Had  brought  from  Sidon  o*er  the  great  wide  sea, 
What  time  he  carried  high-bom  Helen  away."-r-iZ.  vL  289, 

**  But  other  guerdon  of  fleet-footedness 
The  son  of  Peleus  gave,  a  silver  cup, 
Six  measures  deep,  in  beauty  over  all 
On  earth,  wrought  cunningly  by  men  of  Sidon, 
Brought  by  Phoenicians  o'er  the  shadowy  sea, 
By  them  set  up  for  purchase  in  the  harbours, 
Offered  as  gift  to  Thoas."— //.  xxiiL  741. 

In  the  Odyssey,  and  in  Herodotus,  we  find  the  Phoenicians  ap- 
pearing as  the  merchant  princes  of  the  ancient  world.  The  epithet 
ttoXvSoISolKoi  proclaims  a  people  far  advanced  in  skilled  workman- 
ship. Even  as  early  as  the  times  of  Joshua  this  city  is  mentioned 
as  "  great  Zidon." 

Phoenicia  was  not  ruled  by  one  central  government,  but  consisted 
rather  of  a  confederation  of  small  kingdoms.  In  course  of  time 
Sidon  gave  place  to  its  neighbour  Tyre,  of  which  v/e  have  more 
definite  historical  accounts.  Its  kings,  Abical,  Hiram,  Pygmalion, 
etc.,  seem  to  have  been  the  mercantile  contractors  of  the  ancient 
world,  applied  to  when  any  great  work  of  manufacture  or  skilled 
labour  was  undertaken.  Tyre  was  situated  on  the  sea-shore,  uniting 
in  its  markets  the  maritime  trade  of  the  Mediterranean  with  the 
vast  land  trade  which  poured  into  it  from  the  east.  In  the  building 
of  the  temple  at  Jerusalem,  Hiram  joined  his  labourers  to  those  of 
Solomon  in  felling  and  transporting  timber,  and  for  his  exertions 
he  was  well  paid.  "  And  Solomon  gave  Hiram  20,000  measures  of 
wheat  for  food  to  his  household,  and  20  measures  of  pure  oil :  thus 
gave  Solomon  to  Hiram  year  by  year.  .  .  .  And  there  was  peace 
between  Hiram  and  Solomon;  and  they  two  made  a  league 
together"  (1  Kings  v.  11, 12). 

It  was  not,  however,  in  Phoenicia  alone  that  the  Phcenician 
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people  flourished  and  increased.  The  tendency  of  all  trading  com* 
munities  is  to  form  tributary  settlements  wherever  they  push  their 
traflk.  The  "  nation  of  shopkeepers  "  at  the  present  day  has  by  far 
the  greatest  number  of  colonies  of  any.  The  Phoenicians  possessed 
almost  all  the  islands  of  the  Archipelago.  In  Spain,  they  had 
planted  themselves  at  Tartessus,  Gades,  and  Carteia ;  in  Africa,  they 
had  settlements  at  Utica,  Carthage,  and  Adrumentum ;  in  Sicily^ 
they  possessed  Panormus  and  lllybaeum ;  and,  eastward,  in  the 
Persian  Gulf,  they  still  retained  a  colonial  intercourse  with  what 
was  probably  the  region  of  their  own  origin.  Their  land  trade  with 
Arabia,  Babylon,  Bukharia,  and  Armenia  was  enormous;  their 
daring  mariners  had  sailed  beyond  the  Pillars  of  Hercules,  and 
tradition  even  speaks  of  their  having  circumnavigated  Africa. 

As  a  people,  they  are  said  to  have  been  of  a  cruel  af^d  morose 
disposition,  idol-worshippers,  and  with  little  taste  for  imaginative 
art  or  literature,  although  their  excellence  in  practical  and  deco- 
rative  art  is  unquestionable.  The  famous  Tyrian  purple  dye,  stuffs, 
toys,  and  glass,  were  their  principal  manufactures. 

The  absence  of  any  definite  knowledge  of  their  maritime  law  has 
led  us  more  into  a  general  consideration  of  their  national  life  than 
at  first  sight  would  seem  consistent  with  the  limited  scope  of  this 
paper.  Bat  although  no  code  exists,  a  good  deal  of  information 
r^arding  their  influence  on  maritime  law  may  be  derived  from  a 
consideration  of  the  vast  aggregate  of  custom  which  must  have 
accumulated  during  long  centuries  of  an  almost  unequalled  com- 
mercial activity.  Even  their  customs  in  this  respect  are  enveloped 
in  comparative  obscurity.  From  the  general  statements  of  historians 
little  can  be  gathered  as  to  partictdar  customs  of  trade,  we  can 
only  state  our  ideas  widely  of  what  would  naturally  be  the  result  of 
snch  a  state  of  things  as  we  have  striven  to  describe.  We  shall 
endeavour,  then,  to  consider  systematically  the  influence  of  the  early 
Phcenicians  on  maritime  affairs. 

1.  Their  general  a%vakening  injlnence  on  the  ancient  world. — 
When,  in  a  rural  village  in  which  the  inhabitants  have  for  ages 
grown  old  and  died  in  a  state  of  pastoral  simplicity,  where  the 
greatest  ccmmiercial  transactions  have  been  the  purchase  of  a  sheep 
or  an  ox,  or  the  paying  of  the  landlord's  rent  in  kind,  there  is  in- 
troduced a  branch  of  manufacturing  industry  which  pays,  and 
brings  others  in  its  train,  a  great  change  takes  place ;  whether  a 
change  for  the  better  or  for  the  worse  we  do  not  here  stop  to 
inquire, — a  change  of  vast  extent  and  importance.  Something  of 
this  kind  we  imagine  to  have  occurred  when  the  roving  Shemites 
first  cast  their  nets  in  the  tideless  Mediterranean,  and  gazed  long- 
ingly and  impatiently  out  over  its  blue  expansa  Before  long, 
caravauB  of  spices  and  incense,  pressing  northward  from  Sheba 
and  Ophir,  began  to  be  put  on  board  the  rude  vessels  of  Sidon,  and, 
before  the  lapse  of  many  years,  the  Mediterranean  was  white  with 
Phoenician  sails.    Old  Homer,  sitting  by  the  .£gean,  harp  in  hand« 
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.  was  chanting  his  heroic  strains  to  the  dreamy  peoples  of  the 

'  islands,  and  an  imaginative  atmosphere  of  credulous  polytheism  was 
diffused  over  the  infant  world ;  and  in  Jerusalem,  the  favoured  city 
of  the  Divine,  the  poet-king  was  singing  psalms  of  mingled  grati- 
tude and  adoration.  Into  this  spiritual  state  of  things  there  began 
rapidly  to  be  infused  an  element  of  the  physical     Before  the  time 

.  even  of  David  or  of  Homer,  the  Phoenicians  had  been  devoting 
themselves  almost  exclusively  to  commerce.  Long  trains  of  camels 
had  been  trooping  westward  over  the  deserts  of  Arabia  burdened 
with  frankincense ;  ships  had  been  going  out  from  FhoBnician 
harbours  freighted  with  finely- wrought  vessels  and  purple  cloths, 
and  had  been  coming  home  deeply  laden  with  amber  and  tin  from 
the  far-off  Cassiterides,  and  gold  and  silver  from  the  mines  of 
Spain.  All  the  wealth  of  the  world  poured  into  the  coffers  of 
^  the  crowning  city,  whose  merchants  were  princes,  whose  traffickers 

.  were  the  honourable  of  the  earth."  Over  the  entire  Mediterranean, 
penetrating  to  the  Indian  Ocean,  the  Atlantic,  and  the  Baltic, 
Phcenician  trade,  Phoenician  language,  and  Phoenician  ideas,  were 
increasingly  diffused.  And  what  were  these  Phoenician  ideas? 
Unquestionably  an  awakening  from  dreams  and  barbarism,  an 
awakening  to  the  business  of  active  life,  a  fierce  love  of  gain,  and 
a  clear-headed  pursuit  of  that  alone  as  the  highest  human  end  and 
aim.  We  cannot  for  a  moment  doubt  that  this  influence  was  one 
of  the  most  remarkable  in  ancient  times.  Many  dynasties  had 
risen  and  decayed  on  land,  many  conquests  had  been  made,  much 
commerce  could  doubtless  be  developed,  but  the  sea  had  hitherto 
been  an  unexplored  territory,  a  free  country  to  all  who  cared  to 
people  it,  a  region  in  which  commerce  might  grow  to  an  unimagin- 
able and  illimitable  extent.  It  was  the  Phoenicians  who  first 
coasted  the  Mediterranean  imbued  with  these  hopes  and  promises, 
touching  into  life  each  lazy  fishing  village,  till  a  hum  arose  from 
every  shore,  and  maritime  commerce  became  a  thing  established. 
Whatever  after  influence  they  may  have  had  on  its  development,  it 
is  unquestionably  a  fact  that  the  Phoenicians  were  the  first  to 
awaken  the  latent  maritime  activity  of  the  ancient  world.^ 

2.  The  infliience  of  Phoenician  discoveries. — ^M,  Saurent,  in  his 
Etudes  swr  Cffistaire  de  FHumanite,  says,  "Le  renom  des  Ph^- 
niciens  comme  navigateurs  etait  si  bien  ^tabli,  qu'on  leur  attribuait 
la  d^couverte  de  tons  les  arts  relatifis  k  la  marine :  ils  invent&rent, 
dit-on,  le  commerce,''  etc.  Having  considered  then,  briefly,  their 
great  discovery  of  "  commerce,"  we  shall  now,  for  a  moment,  treat 
of  their  other  definite  discoveries  in  this  direction.    The  Phoeni- 

^  The  Arp^onantic  expedition,  as  it  was  called,  was  eyidently  a  commercial  enter- 
prise promoted  by  reports  of  abundant  deposits  of  gold  alone  tne  shores  of  the  Black 
Sea.  It  is  remarkable  that  the  name  of  the  ship  from  which  the  expedition  itself 
derived  its  appellation  is  almost  certainly  taken  from  the  Shemitic  word  oreJk, 
"long,"  suggesting  that  it  was  probably* the  first  long  ship,  and  indicating  a  direct 
connection  with  the  Phcenicians  who  spoke  the  dialect  to  which  this  name  oelongs." 
— Lindsay,  ffisL  of  Merchant  Shipping,  toL  L  p.  i. 
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cians  were  the  first  to  apply  astronomy  to  the  science  of  navigation. 
This  at  once  points  out  their  bold,  searching,  intellectual  character. 
The  stars,  which  to  the  Greeks  were  the  heralds  of  evening  and 
morning,  Hesper  and  Lucifer,  the  Moon  which  was  a  chaste  god- 
dess, the  Sun  which  was  a  fiery  god,  Hyperion,  to  the  Phoenicians 
became  beacons  in  the  heavens  guiding  their  argosies  to  new  and 
richer  shores.    They  had  not  the  aid  of  the  compass,  and  this  is 
generally  supposed  to  have  limited  their  navigation  to  mere  "  cabo- 
tage," but  with  the  aid  of  the  Pole  Star  and  the  other  signs  of 
heaven,  it  seems  to  us  that  the  Phcenicians  might  easily  have 
undertaken  voyages  in  which  land  was  lost  sight  of  for  a  consider- 
able time.    Otherwise  it  seems  almost  impossible  that,  as  Heeren 
says,  the  Tyrian  pennant  should  have  waved  at  the  same  time  on 
the  coasts  of  Britain  and  on  the   shores  of  Ceylon.     A  vast 
change  in  the  ideas  held  with  regard  to  the  sea  by  the  ancients 
must  have  taken  place  when  it  was  found  to  be  no  longer  a  track- 
less mystery.    The  geographical  discoveries  of  the  Phoenicians,  too, 
must  have  had  a  vast  stimulating  effect  on  everything  pertaijiing 
to  marine  affairs.    Although  they,  for  the  most  part,  kept  their 
discoveries  secret,  there  can  be  little  doubt  that  an  inkling  of  an 
enlai^ed  world  slowly  crept  over  the  Mediterranean  peoples,  and 
coupled  with  this,  a  desire  to  explore,  and  to  reap  the  rich  fruits 
which  they  saw  carried  past  their  doors  to  the  groaning  ware- 
houses of  Tyre  and  Sidon — a  desire,  too,  to  improve  their  means  of 
traffic  by  better  vessels  and  more  sldlful  navigation.    In  these  par- 
ticulars the  Phoenicians  are  well  known  to  have  led  the  van.   They 
were  the  first  to  construct  rafts^  and  ships  of  burden.     Perhaps 
some  allowance  for  poetical  imagery  must  be  granted  to  Ezekiel  in 
his  description  of  the  ships  of  Tyre,  but  whether  it  be  strictly 
historical  or  not,  it  proclaims  an  advanced  and  refined  period  in  the 
art  of  shipbuilding.      "They  have  made  all  thy  ship-boards  of 
fir-trees  of  Senir :  they  have  taken  cedars  from  Lebanon  to  make 
masts  for  thee.    Of  the  oaks  of  Bashan  have  they  made  thine  oars ; 
the  company  of  the  Ashurites  have  made  thy  benches  of  ivory, 
brought  out  of  the  isles  of  Chittim.    Fine  linen  with  broidered 
work  from  Epjypt  was  that  which  thou  spreadest  forth  to  be  thy 
sail;  blue  and  purple  from  the  isles  of  Elishah  was  that  which 
covered  thee.''    The  principal  persons  attached  to  a  Tyrian  ship 
seem  to  have  been  the  mariners,  pilots,  and  calkers.    As  in  later 
times,  too,  the  owner  of  the  merchandise  seems  to  have  accom- 
panied his  goods  on  board  the  vessel,  for  it  was  prophesied  by 
Ezekiel  that  not  only  the  ordinary  mariners,  pilots,  and  caU:ers, 
but  the  warriors  and  "  occupiers  of  merchandise  *'  were  to  perish  by 
shijnoreck.    The  Phoenicians  are  also  said  to  have  been  the  first  to 
wage  war  by  sea.    We  need  not  dwell  on  the  vast  complication  of 
maritime  relations  which  these  advances  of  the  Phoenicians  must 
have  occasioned.   With  longer  voyages,  the  merchant's  risks  would 
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.  increase ;  with  better  ships,  lai^r  consignments  and  greater  com- 
.  petition  would  be  rendered  possible ;  and  with  naval  war  would 
arise  questions  of  neutrality  and  reprisals,  which,  however  imper- 
fectly they  may  have  been  regarded  or  acted  upon  by  this  ancient 
race  of  merchant-pirates,  must  yet  have  involved  serious  losses  and 
gains,  and  must  have  urged  the  thinkers  of  the  nation  to  develop 
more  and  more  their  maritime  law. 

3.  The  injhience  of  their  ethnical  peculiarities. — As  Shemites, 
the  Phoenicians  were  addicted  to  habits  of  negotiation,  or  what  we 
may  call  generally, "  driving  hard  bargains."  Nor  were  they  honest 
in  their  proceedings.  "  All  monuments  of  antiquity,"  says  Cicero, 
"  all  histories  attest  the  extreme  perfidy  of  the  Phoenician  race." 
Their  piracies  were  frequent  and  shameless,  their  trafiQc  in  slaves 
was  enormous,  their  religion  was  one  which  laid  human  sacrifices  on 
the  altars  of  ferocious  gods.  Every  form  of  deceit  and  cimning 
violence  was  widely  practised  by  them.  With  none  of  the  lofty 
imagination  and  broad  humanity  of  the  Aryan  races»  they  had  all 
the  guile  and  duplicity  which  naturally  arose  from  centuries  of 
mercantile  gambling,  unrelieved  by  purity  of  faith.  Untouched  by 
the  beauty  of  early  Greek  piety,  they  bowed  before  the  reeking 
shrines  of  Baal  and  Melcarth.  Of  what  kind,  then,  was  probably 
the  total  influence  of  such  a  race  on  the  usages  of  maritime  trade  ? 
Not  a  good  one,  it  cannot  be  denied.  But  yet  a  powerful  awaken- 
ing influence ;  a  bold  changing  of  blundering  good  faith  into  skilful 
perfidiousness,  and  from  this  evil,  a  good  somehow  emerging  in  the 
conflict  of  interests,  which  is  a  power  ever  at  work  for  the  framing 
of  laws  of  mutual  benefit. 

May  we  not,  then,  with  some  confidence  assert,  that  the  Phoeni- 
cians laid  the  foundations  of  a  systematic  maritime  law  ? 

n. — Other  early  SHEMmc  Races. 

The  other  great  Shemitic  nations  of  whose  maritime  law  no  trace 
remains  in  a  codified  form  were  the  Assyrians,  the  Egyptians^^  and 
the  Jews. 

Of  the  first  of  these,  the  Assyrians,  little  need  here  be  said.  The 
Euphrates  has  been  compared  to  an  inland  sea,  which  served  as  a 
haven  for  all  the  nations  of  the  East ;  and  Babylon  and  Nineveh 
are  well  known  to  have  been  centres  of  vast  commercial  activity, 
but  no  trace  remains  of  an  Assyrian  code  of  maritime  law.  We 
may  dismiss  any  consideration  of  these  people,  as  being  removed 
from  the  sphere  of  the  Mediterranean,  the  nations  around  whose 
shores  form  the  main  objects  of  our  inquiry. 

The  Egyptians,  although  their  geographical  position  and  natural 
surroundings  would  seem  at  first  to  point  them  out  as  such,  were 

t  Considerable  doubt  ezUto  as  to  the  orifiin  of  the  Ej^yptians  ;  Lut  the  deduction  of 
their  influence,  in  the  erent  of  their  being  neld  as  non-Shemitic,  would  not  count  lor 
much. 
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not  a  nation  of  mitritiine  commercial  activity.    Vast  commerce, 
indeed,  they  had  both  by  sea  and  land,  but  the  latter  alone  seems . 
to  have  engaged  their  personal  energies  to  any  great  extent,  and 
this  for  various  reasons. 

1.  Their  country  was  one  which  did  not  require  many  imports. 
A  surpassingly  rich  comer  of  the  globe,  with  a  noble  river  moving 
through  its  midst,  and  serving  almost  as  an  internal  sea,  seemed  to 
the  rather  indolent  and  excessively  jealous  and  superstitious 
I^yptians  one  in  which  they  might  well  enough  live  and  die,  con- 
tented with  the  golden  hundredfold  of  their  rich  alluvium,  contented 
imder  burning  skies  to  "  cast  their  angle  in  the  brooks "  and  to 
"  spread  their  nets  on  the  waters."  What  trade  they  did  enter  into 
was  borne  on  the  backs  of  camels  far  into  the  interior  of  Ethiopia, 
to  Syria,  and  westward  along  the  coast  of  Africa ;  and  their  voyages 
were  confined  almost  wholly  to  canal  traffic  from  one  part  of  their 
country  to  another.  "The  establishment  of  canals,  ascribed  to 
Sesostris,  was  not,  according  to  the  express  testimony  of  Diodorus, 
designed  merely  for  the  extension  of  the  inimdation,  but  for  the 
promotion  of  national  trade  and  intercourse.  Sailors  formed,  as  has 
been  remarked  above,  one  of  the  most  numerous  castes.^  Sailors 
these  were  of  a  peculiar  description,  having  more  of  the  character- 
istics of  the  ferry-man  and  the  bargee,  than  of  the  rough-handed, 
merry-hearted  cosmopolitan  of  the  high  seas  with  whom  we  gener- 
ally associate  that  name.  The  sea-trade  of  Egypt  was  brought  to 
it  from  Phoenicia, — both  importation  and  exportation  being  practi- 
cally carried  on  by  the  merchants  of  Tyre  and  Sidon. 

2.  Another  great  cause  of  the  non-maritime  character  of  the 
Egyptians  as  a  people  may  be  found  in  the  fact  that  their  country 
possessed  no  wood  suitable  for  shipbuilding.  Ships,  however, 
according  to  Herodotus,  "sometimes  of  many  thousand  pounds 
burden  "  they  did  manage  to  construct,  although,  as  a  general  rule, 
they  were  deficient  in  this  respect. 

3.  It  may  havis  been  partly  for  the  above  reason,  as  Heeren 
remarks,  that  the  Egyptians  had  such  a  dislike  to  foreigners  landing 
on  their  shores.  At  that  early  period,  continuous  commerce  meant 
frequent  piracy;  ancf  it  was  natural  for  a  nation  who  could  make 
no  reprissds  to  dread  the  approach  of  other  peoples  who  had  been 
long  perfecting  themselves  in  the  corsair-life  of  the  old  Medi- 
terranean. 

The  Egyptians  have  left  a  few  traces  of  their  maritime  legislation, 
and  these,  as  M.  Pardessus  remarks,  only  make  us  regret  the  more 
the  oblivion  into  which  aU  else  has  fallen.  A  few  of  their  enact- 
ments remain  to  us  in  Herodotus  concerning  (1)  the  guardianship 
of  river-banks  and  places  of  disembarkation,  (2)  the  protection  of 
strangers  storm-stayed  on  their  coasts,  and  (3)  the  according  to 
people  attracted  by  commerce  to  their  ports  the  right  of  appointing 
magistrates  to  settle  their  differences  according    to  their  own 

*  Heeren,  ii  867. 
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respective  laws.  It  will  be  observed  that  this  legislation  is  all 
from  the  landward  side  of  maritime  affairs.  It  is  highly  probable 
that  their  intercourse  with  Tyre  and  Sidon  may  have  led  to  their 
adoption  of  the  maritime  rules  and  customs  of  Phoenicia. 

To  the  Jews  also  the  Phoenicians  imported  maritime  traffic,  com- 
bined with  shipbuilding.  It  is  natural  to  suppose  that  maritime 
law  followed,  but  no  trace  of  a  Hebrew  code  of  this  description 
remains. 


Ill — ^The  MABrriME  Laws  of  Rhodes  and  theib  influence. 

"  Lege  id  Khodia,  qusB  de  rebuB  nauticis  prsescripta  est^  judicetor,  quatenna 
nulla  nostiarom  legum  adversatur.'' — Antoninus  rius. 

As  we  leave  behind  us  the  early  civilizations  which  we  have  just 
been  considering,  the  traces  of  written  maritime  legislation  begin 
to  appear,  and  our  whole  course  becomes  clearer.  The  first 
difficulty,  however,  which  we  encounter  is,  as  it  were,  a  "  cross- 
road," that  is  to  say,  a  historical  period  from  which  two  separate 
and  distinct  paths  of  inquiry  stretch  downwards  to  our  time,  and 
it  becomes  a  grave  question  which  of  them  for  our  special  purposes 
it  is  better  for  us  to  pursue.  Are  we,  in  short,  to  trace  the  influ- 
ence of  the  Shemitic  races  on  maritime  law  through  the  Bhodian 
code  to  the  legislation  of  Some,  and  thence  to  the  modem  world, 
or  are  we  to  follow  it  westward  by  way  of  Tyrian  Carthage  and 
her  colonies  in  Spain  to  the  formation  of  the  Consolato  del  Mare  ? 
The  distinction  between  the  two  lines  of  inquiry  is,  of  course,  not 
altogether  clearly  marked,  as  Carthage  may  have  had  considerable 
influence  on  Greece  and  Rome,  and  vice  versa;  but,  broadly  speaking, 
there  are  two  paths,  and  we  shall  consider  them  in  turn. 

The  two  questions  which  present  themselves  with  regard  to  the 
Rhodian  laws  are: — 

1.  Are  these  laws  derivable  from  a  Shemitic  origin  ? 

2.  Which  are  the  true  Rhodian  laws — those  embodied  in  the 
Digest,  or  those  expressly  professing  to  be  the  maritime  code  of 
Rhodes  ? 

To  answer  the  first  of  these  questions  it  is  necessary  for  us  to 
inquire  into  the  early  history  of  the  island  of  Rhodes.  Who  were 
its  first  colonizers  ?  If  they  were  Shemitic,  how  long  did  their 
influence  continue  to  exert  itself  ? 

We  think  there  can  be  little  doubt  that  the  first  colonizers  of 
Rhodes  were  Phoenician.  The  early  legends,  speak  of  its  occupa- 
tion first  by  the  Telchines,  the  children  of  Thalatta,  and  subse- 
quently by  the  Heliadse.  The  children  of  Thalatta  could  scarcely 
be  other  than  the  almost  exclusively  seafaring  races  of  Phoenicia, 
who,  we  know  for  certain,  were  roaming  the  Mediterranean  at  that 
early  period,  eager  to  extend  their  trade  by  planting  tributary 
settlements  in  every  direction.    Can  we  believe  that  the  beautiful 
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and  fertile  island  of  Bhodes,  whose  subsequent  commercial  pros^ 
peritj  marked  it  out  as  a  centre  of  tiade  and  traffic,  coidd  have 
escaped  those  daring  and  self-asserting  adventurers?  Can  we 
believe  that  Cyprus  was  Phoenician  and  Bhodes  not  ? — that,  while 
even  the  continent  of  Greece  was  overrun  by  Cadmus  and  his 
Shemitic  followers,  that  the  island  of  Bhodes  was  preserved  un- 
contaminated  for  the  occupation  of  the  far  less  adventurous  and 
far  less  eager  Aryans?  Even  putting  aside  all  tradition  as  un- 
reliable, sxu^ly  analogy  and  common  sense  will  convince  us  that 
Bhodes  formed  a  point,  and  that  a  vital  point,  in  tbe  electric  circuit 
of  commerce  which  the  Phoenicians  had  completed  round  the 
Mediterranean. 

It  will  be  said,  however,  that  the  subsequent  Dorian  population 
of  the  island  completely  obliterated  all  Shemitic  traces,  and  that 
the  Bhodian  laws  do  not  enter  on  the  scene  till  the  city  of  Bhodes 
itself  was  built  and  established    As  regards  the  first  assertion,  it 
seems  to  us  absurd  to  suppose  that  all  trace  of  an  extraordinarily 
eneigetic  commercial  people,  such  as  the  Phoenicians,  should  be 
utterly  obliterated  by  the  inroad  of  a  race  with  no  original  com- 
mercial energy,  but  who  gradually  became  imbued  with  such  a 
character.      Does  it  not  seem  more  pi*obable  that  the  Shemitic 
influence,  so  far  from  losing  its  force,  gradually  worked  upon  the 
Aryan  race  in  such  a  manner  as  most  materially  to  modify  its 
natural  proclivities?    The  non-appearance  of  the  laws  till  a  late 
period  is  not  to  be  wondered  at.    Are  we  to  suppose  that  till  the 
appearance  of  Justinian's  Digest  there  was  no  written  law  of  Bome? 
or  that,  before  the  first  jurist  had  put  his  opinions  on  parchment, 
or  before  the  Tables  had  been  set  up  in  the  Forum,  there  was  no 
law  in  the  state  at  all?    Are  we  to  conclude  that  before  the  com- 
pilation of  the  Cousolato  del  Mare  there  was  no  maritime  law  in 
tbe  western  Mediterranean?    Statute  is  not,  except  in  special 
cases,  the  creation  of  law,  but  the  expression  of  previous  consuetude, 
nor  is  it  in  aU  cases  stronger  or  more  definite  than  consuetude.    In 
our  opinion  it  woidd  not  be  very  far  from  the  mark  to  conclude  that 
the  maritime  code  of  Bhodes  was  a  written  expression  of  Phoenician 
maritime  law.     Some  weight  must  be  given  to  the  influence  of 
Greece,  but  the  question  immediately  suggests  itself  whether  it 
were  not  also  imbued  with  Phoenician  ideas ;  we  cannot  be  wrong, 
however,  as  it  seems  to  us,  in  concluding  that  the  foundation  in 
the  case  of  the  great  mercantile  republic  was  laid  by  Phoenicians. 

The  next  question  with  which  we  have  to  deal,  namely, — ^Which 
is  the  true  Bhodian  code  ?  is  a  more  intricate  one,  but  one  which 
we  think  becomes  comparatively  simple  under  the  able  handling 
of  M.  Pardessus.  It  would  be  inconsistent  with  our  limited  spcu^e 
to  go  into  the  arguments  on  both  sides.  In  the  one  case  we  have 
preserved  a  single  sentence,  viz.:  "Si  levandse  navis  gratia  jactus 
mercium  factus  est,  omnium  contributione  sarcietur,  quod  pro 
omnibus  datus  est,"  in  the  other  we  have  an  entire  code,  but  any  one 
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who  attentively  reads  M.  Pardessus'  argument  on  this  subject  will 
at  once  give  the  preference  to  the  former,  condemniDg  the  latter  as 
a  forgery,  or,  at  least,  as  an  unreliable  and  later  combination. 

Suppose  either  to  be  genuine,  there  can  be  no  doubt  that  by 
this  means  a  distinct  stream  of  Shemitie  influence  flowed  into 
Boraan  jurisprudence.  Further  than  this  we  need  not  follow  it  at 
present.  We  shall  now  treat  of  the  Shemitie  influence  which 
passed  westward  and  northward  by  way  of  the  Phoenician  colonies 
in  Africa  and  Spain,  and  we  shall  see  whether  the  two  did  not 
eventually  unite  in  tiansmitting  that  influence  to  the  modem 
world. 


IV. — The  Transmission  of  the  Shemitic  influence  through 

Carthage  and  her  Colonies  in  Spain. 

"  Urbs  antiqua  fuit — ^Tyrii  tenuere  coloni 
Carths^o,  Itaham  contra  Tibermaque  longe 
Ostia,  dives  opum,  Btudiisque  asperrima  belli*' — ^neid,  i. 

One  of  the  first  and  most  important  of  the  Phoenician  efibrts  of 
colonization  was  the  occupation  of  a  part  of  the  Mediterranean  coast 
of  Africa,  and  its  conversion  into  what  may  be  called  a  New  Phce- 
nicia,  a  federation  of  small  communities  which  gradually  came 
under  the  power  of  the  most  important  of  them — Carthage.  This 
city  was  founded  by  Tjoians  somewhere  between  880  and  850  B.C., 
a  considerable  time  before  the  foundation  of  Bome.  A  great  part 
of  the  interest  of  ancient  history  centres  round  Carthage,  whose  pros- 
perity as  an  independent  state  soon  became  wide  and  increasing. 
Excellently  situated  in  a  commercial  point  of  view,  and  inhabited 
by  a  Shemitic  race  who  had  lost  none  of  their  early  peculiarities,  it 
is  not  to.be  wondered  at  that  it  spread  its  inhabitants  rapidly  over 
the  coasts  and  islands  of  the  Mediterranean.  As  Heeren  says,  in 
his  excellent  treatise  on  the  Carthaginians, — "  Carthage  inherited 
from  her  parent  state  the  spirit  of  commerce ;  but  the  desire  of  con- 
quest sprung  at  first  from  her  situation,  and  was  nourished  by 
success.  "1  Besides  the  various  provinces  in  Africa  owning  her 
sway,  she  possessed  many  tributary  colonies  which  may  be  divided  as 
follows : — First,  the  agidcultural  and  corn-producing  island  of  Sar- 
dinia, of  which  she  became  the  exclusive  mistress.  Second,  and 
probably  only  partially,  the  island  of  Corsica,  in  the  ejection  of  the 
Greek  Phocaeans  from  which  occurred  the  first  sea-fight  recorded  in 
history.  Third,  settlements  in  the  island  of  Sicily.  Fourth,  the 
smaller  islands  of  the  Mediterranean,  in  which,  as  in  the  case  of 
Sicily,  the  Carthaginians  maintained  the  Shemitic  influence  which 
had  been  originally  established  there  by  the  Phoenicians.  Fifth, 
various  settlements  in  Spain.  In  the  Peninsula,  which  was  at  all 
times  an  object  of  desire  to  the  nations  of  antiquity,  the  Cartha- 
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ginians  not  only  occupied  the  colonies  of  their  Phoenician  ancestors, 
but  planted  themselves  in  numerous  new  settlements,  almost  ex- 
clusively on  the  coast.  They  appeared  to  have  no  desire  to  sub- 
jugate any  large  part  of  the  country  until  a  later  period,  when,  as 
Heeren  remarks,  in  order  to  counterbalance  their  losses  and  the 
increasing  power  of  Borne,  they  pushed  their  conquests  to  such  an 
extent  under  Hannibal,  as  to  hold  at  one  time  the  whole  Peninsula 
south  of  the  Iberus.  Gades,  Tartessus,  and  Garteia  were  the  ori- 
ginal settlements,  and  the  Carthaginians  doubtless  added  many 
more,  although  their  distinct  position  cannot  be  very  definitely  as- 
certained. Such  was  Carthage.  At  first  a  flourishing  commercial 
colony  of  T}rrians ;  then  an  independent  and  aristocratic  republic  of 
wide  influence;  lastly,  during  the  Punic  Wars,  a  belligerent  state, 
which  was  first  stripped  of  its  colonies,  and  finally  completely 
obliterated. 

Unfortunately,  the  Phoenicians  must  be  classed,  as  M.  Pardessus 
phrases  it,  among  the  "  peuples  dont  le  droit  maritime  n'est  pas 
connu."  No  mention  is  made  of  their  codes,  if  such  existed,  and 
very  few  fragments  of  information  can  be  gathered  from  ancient 
history  r^arding  their  maritime  customs.  The  Bomans  have  left 
no  record  of  their  great  rivals  in  this  particular,  but  this  is  not  to 
be  wondered  at.  **  II  pent  mSme  se  faire  que,  plus  occup^s  de  nuire 
h  leurs  ennemis  que  d'^tudier  leurs  institutions  et  leurs  lois,  les 
Komains  n'aient  eu,  dans  le  fait,  aucune  connaissance  de  celles  que 
Carthage  avait  reques  de  ses  fondateurs,  oii  redigids  d'apr&s  sa 
propre  existence."^ 

But  although  no  written  traces  remain  of  the  original  Cartha- 
ginians, we  may  look  with  confidence  on  the  later  laws  of  the 
western  Mediterranean  as  ultimately  derivable  from  a  Shemitic 
sourc^.  The  influence  which  Carthage  exercised  over  Spain  was 
that  of  a  mother  over  her  children — the  most  absorbing  and  most 
lasting  of  alL  Carthage  by  her  own  efforts,  and  as  supplementing 
the  efforts  of  the  Phoenicians,  initiated  the  Western  nations  into  the 
mysteries  of  commerce  and  navigation.  They  found  them  bar- 
barians and  left  them  merchants,  and  if  in  later  times  a  written 
law  emerged,  we  cannot  but  suppose  that  its  main  principles  are 
deducible  from  the  silent  but  no  less  potent  influence  of  centuries 
of  contact  with  such  mercantile  enthusiasts  as  the  Shemitic  Car- 
thaginians. It  is  to  Spain  principally  that  we  direct  our  attention, 
but  we  must  not  omit  mention  of  our  own  island,  which  early  came 
nnder  Phoenician  influence,  and  of  the  Shemitic  settlement  on  the 
site  of  the  modem  Marseilles.  Here  and  there  and  everywhere 
the  Phoenician  people  sowed  the  seeds  of  custom,  which,  by  the 
fertilizing  influence  of  time,  bore  tangible  and  precious  fruit. 

One  thing  we  do  know  about  the  Carthagimans,  viz.,  that  they 
had  a  somewhat  superstitious  but  at  the  same  time  a  cunning  and 
characteristic  dread  of  free  trade.     What  they  conquered  they 

1  Fardeaaiuii  toL  L  20. 


210  THE  mFLUENCE  OF  THE  SHEMTTIC  RACES 

conquered  for  themselves,  what  they  gained  they  gained  for  them- 
selves. Scraping  together  with  eager  hands,  fighting  stubbornly 
and  terribly  if  disturbed,  guarding  with  a  suspicious  cynicism  what' 
they  had  got,  unprincipled  in  getting,  and  innocent  of  giving,  they 
looked  with  suspicious  and  envious  eye  on  all  foreign  approaches 
to  their  colonies.  Commercial  success  to  Gades  was  danger  to  the 
mother  city,  a  gain  to  Eome  was  a  loss  to  Carthage.  But  did  not 
this  exclusiveness  of  theirs  intensify  their  own  influence  on  those 
parts  of  the  European  continent  where  they  had  set  their  cautious 
feet?  Assuredly  it  did.  Had  free  trade  been  established  at 
Gades,  at  Tartessus,  at  Carteia,  at  the  Balearic  Islands,  we  should 
have  sought  the  origin  of  Western  European  maritime  law  in  a 
mixture  of  the  usages  of  all  the  nations  which  enjoyed  that  com- 
mercial freedom.  But  when  we  know  that  it  was  the  worshippers 
of  Melcarth  alone,  the  daring,  the  perfidious,  the  secretive  Cartha- 
ginians, who  held  these  ports  exclusively  as  channels  of  their  own 
aggrandizement,  we  cannot  help  thinking  that  these  colonies  must 
have  been  strongly  and  most  markedly  imbued  with  Carthaginian 
influence. 

It  is  impossible  for  us,  as  we  have  often  remarked,  to  go  into 
particulars,  but  we  must  not  for  this  reason  be  led  away  by  too 
hasty  or  too  sweeping  generalizations.  From  the  BoUes  of  OUron, 
which  were  probably  Western  in  origin,  and  from  the  Consolato  dd 
Mare,  which  was  certainly  Spanish,  we  can  see  that  the  merchant 
went  on  shipboard  along  with  his  goods.  In  the  Rhodian  law,  as 
embodied  in  the  Digest,  and  in  the  later  and  spurious  Bhodian  Codei 
we  find  this  fact  expressed.  In  the  conversational  and  rather 
amusing  style  of  the  Bolles,  the  captain  is  represented  as  addressing 
these  persons : — "  Le  mestre  est  tenu  dire  as  marchantz :  *  Seignors, 
nous  ne  pouvons  eschaper  sans  jettre  des  vins  et  des  darrj^es.' " 
Vectores,  oi  ejULiropoi,  marchantz,  are  the  names  by  which  these 
itinerant  merchants  are  denominated.  Now  this  custom  prevailed 
among  the  Carthaginians.  "  The  Pcdrmltis  of  Plautus  ^  shows  how 
usual  it  was  among  the  maritime  nations  of  antiquity,  when 
commerce  by  commission  was  yet  in  its  infancy  or  altogether  un- 
known, for  the  merchant  not  only  to  trade  in  his  own  vessels,  but 
even  to  carry  his  goods  about  from  place  to  place.  This  seems  to 
have  been  the  case  with  the  Carthaginians,  and  in  some  degree 
proves  that  their  ruling  families  could  scarcely  apply  themselves  to 
commerce.'* ' 

This  may  seem  a  trivial  matter  and  one  scarcely  worthy  of  notice, 
but  we  have  deemed  it  interesting  as  being  in  itself  almost  the  only 
trace  we  have  of  actual  Carthaginian  maritime  custom,  and  as  being 
important  for  our  purpose  by  the  fact,  that. although  it  is  the  only 
trace,  it  is  one  which  has  been  preserved  and  reproduced  long  after 
Carthage  and  all  her  ships  had  been  swept  from  land  and  sea.  It 
will  also  doubtless  be  objected,  that  it  was  not  a  peculiarly  Shemitic 

1  Act  T.,  8C.  5,  V.  54..  8  Heeren,  Africa^  i  160. 
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custom — ^that  it  may  naturally  have  arisen  among  other  nations 
besides  the  Phoenicians.  It  is  the  purpose  of  this  essay,  however, 
to  show  that,  when  we  speak  of  early  Mediterranean  commerce,  we 
speak  of  the  Phoenicians. 

By  a  careful  search  among  the  few  Carthaginian  remains  that  have 
come  down  to  us,  and  a  laborious  collation  of  these  with  the  codes 
and  usages  of  later  times,  other  concrete  instances  might  be  found 
of  direct  transmission.  In  the  commercial  treaty  between  Bome 
and  Carthage,  concluded  in  the  year  509  B.C.,  the  following  passage 
occurs:  "The  merchants  that  shall  offer  any  goods  for  sale  in 
Sardinia  or  any  part  of  Libya,  shall  pay  no  customs,  but  only  the 
usual  fees  to  the  scribe  and  crier,  and  the  public  faith  shall  be  a 
security  to  the  merchant  for  whatever  he  shall  sell  in  presence  of 
these  ofl&oers."  ^  We  may  be  mistaken  in  our  view,  but  it  seems  to 
us  that  this  "  scribe " — a  person  universally  recognized,  it  would 
appear,  from  the  expression  "  the  usuid  fees  " — ^is  the  same  official 
who  holds  such  a  prominent  place  in  the  regulations  of  the  Con- 
solato  del  Mare,  the  ecrivd,  or  captain's  clerk. 

Every  one  knows  the  story  of  the  Punic  Wars.  At  the  end  of  the 
second  of  these  long-standing  conflicts,  in  B.C.  202,  an  important 
treaty  followed  on  the. decisive  Soman  victory  at  Zama.  The  pro- 
visions which  most  concern  our  purpose  were,  "  that  the  Cartha- 
ginians were  to  preserve  their  independence  and  territory  in  Africa, 
but  to  give  up  all  claims  to  any  foreign  possessions ; "  and  were  to 
surrender  "  all  their  ships  of  war  except  ten  triremes." '  Coupled 
with  these  were  many  other  stringent  provisions,  and  such  a  com- 
plete humiliation,  which  emptied  the  coffers  and  broke  down  the 
self-esteem  of  the  proud  African  republic,  was  a  fitting  prelude  to 
the  terrible  destruction  which  befell  the  magnificent  city  in  the 
course  of  about  fifty  years, — a  city  at  whose  fedl  even  its  conqueror 
shed  tears. 

From  the  date  of  the  treaty  following  on  the  battle  of  Zama, 
Spain,  in  which  was  compiled  the  grandest  maritime  code  of  the 
middle  ages — a  resume  of  all  former  legislation  in  this  direction — 
passed  for  nearly  a  thousand  years  from  Shemitic  hands.  It  will  be 
our  endeavour,  in  the  remaining  pages  of  this  paper,  to  trace  if  possible 
some  connecting  links  of  Shemitic  influence  during  that  period. 

V. — ^Thb  Transmission  of  the  Shemitic  Influence  subsequently 

TO  THE  Battle  of  Zama. 

We  now  come  to  the  last  and  perhaps  the  most  difficult  part  of  our 
inquiry.  Although  the  influence  of  the  Shemitic  races  on  mari- 
time law  may  have  appeared  unquestionable  to  us  in  the  early 
periods  of  history,  we  must  not  refuse  to  follow  it  further  when  we 
come  to  a  period  during  which  it  is  not  easy  to  see  how  it  could 
have  been  continued. 

1  Heeren,  Jfirica^  yoL  ii  Appendix,  s  Smith's  smaUer  Rome, 
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In  the  year  202  B.C.,  as  we  have  seen,  the  Carthaginians  formally 
gave  up  all  right  to  their  possessions  in  Spain,  subdued  as  they  had 
been  and  humiliated  by  the  Somans.  These  latter  gradually 
obtained  the  supremacy  in  the  south-western  peninsula,  and  it  was 
not  till  A.D.  414,  when  the  Groths  became  in  turn  its  masters,  that 
their  hold  on  it  relaxed.  The  Gothic  occupation  of  Spain  continued 
till  A.D.  712,  when  the  Moslems,  trooping  in  conquering  hordes 
from  the  far  East,  won  to  themselves  a  great  part  of  the  country, 
remaining  in  it  till  they  were  expelled  by  the  Christians  in  the 
twelfth  century.  Now  the  question  for  us  comes  to  be  this, — 
"Was  the  Shemitic  influence  maintained  over  maritime  afiairs 
during  the  period  that  elapsed  between  the  battle  of  Zama,  and  the 
seizure  of  Spain  by  the  Moslems,  or,  shall  we  say,  till  the  publication 
of  the  Consolato  del  Maref"  We  have  little  difliculty  in  coming 
to  the  conclusion  that  the  Shemitic  influence  was  so  maintained, 
but  various  theories  suggest  themselves  as  to  the  means  of  its  con- 
tinuanca  First,  we  shadl  premise  that,  as,  according  to  our  former 
speculations,  a  certain  jamount  of  Shemitic  influence  flowed  through 
the  Bhodiau  maritime  laws  into  the  legislation  of  Some,  there  may 
seem  in  this  view  little  difficulty  in  the  continuance  of  that 
influence  in  Spain  while  under  Roman  rule.  This,  however,  inay 
be  regarded  by  many  as  doubtful,  and  we  shall  therefore  speak 
briefly  of  other  means  whereby  the  Carthaginian  influence  may 
have  been  retained  in  the  customs  of  the  Spanish  maritime  towns. 

1.  The  Shemitic  influence  may  have  been-  retained  in  the  memory 
and  traditional  consuetude  of  the  maritime  towns  of  Spain  from 
the  departure  of  the  Carthaginians  till  the  inroad  of  the  Shemitic 
tribes,  which  occurred  in  712,  from  which  time  it  may  have  been 
continued  and  fostered  by  them.  The  blank  which  we  have  here 
to  deal  with  is  one  of  about  900  years,  a  long  time  certainly  in 
which  to  retain  traditional  usages.  But  we  must  consider  for  a 
moment  the  nature  of  those  maritime  populations  with  which  we 
have  to  deal.  The  towns  along  the  coast  had  very  little  in  com- 
mon with  the  people  of  the  interior.  Conquerors  as  a  general  rule 
did  not  interfere  with  the  commerce  of  the  nations  they  subdued. 
The  sailors  of  the  Mediterranean  knew  little,  and,  we  may  suppose, 
cared  little  for  the  great  ethnical  changes  which  took  place  on  the 
continent.  Their  life  was  a  separate  and  a  different  one.  They 
had  dangers  of  their  own  to  encounter,  interests  of  their  own  to 
serve,  and  petty  wars  of  their  own  to  wage;  and  it  is  among 
such  conservative  communities  that  custom  takes  the  firmest  root, 
and  remains  longest  undisturbed.  Take  for  example  the  Jews,  one 
of  the  chief  of  the  Shemitic  peoples.  Perhaps  no  race  has  seen 
more  terrible  vicissitudes,  has  been  more  ruthlessly  persecuted,  or 
more  widely  dispersed.  Yet,  through  all,  by  reason  of  their 
national  exclusiveness  they  retain  to  this  day  the  customs  of  their 
remote  forefathers.  What  was  unclean  in  the  Land  of  Promise 
is  to  them  unclean  all  over  busy  modem  Europe.    The  worship  of 
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the  Temple  at  Jerasalem  is  reproduced  in  the  synagogues  of 
London.  Maritime  law  was  one  which  dealt  with  peaceful  inter- 
course and  mercantile  exchange.  Consequently,  although  wars  and 
invasions  may  have  from  time  to  time  temporarily  interrupted  its 
operation,  we  have  no  reason  to  suppose  that  they  should  have 
altered  its  nature,  or  that  a  change  of  race  should  have  had  much 
influence  on  a  system  which,  although  mainly  Shemitic,  was  more 
or  less  cosmopolitan. 

But  although  we  can  easily  imagine  that  the  customs  of  the 
Shemites  may  have  been  retained  in  this  manner,  we  do  not 
altogether  agree  with  the  second  part  of  the  theory,  viz.,  that  the 
influence  was  sustained  by  the  inroad  of  the  Moslems.  These,  as 
Garlyle  says,  were  "a  gifted,  noble  people,  a  people  of  wild 
strong  feelmgs,  and  of  iron  restraint  over  these:  the  characteristic  of 
noble-mindedness,  of  genius."^  But,  it  must  be  added,  not  a  people 
of  maritime  habits  or  experience.  From  the  day  when,  near  Xeres, 
Oppas,  the  son  of  Witiza,  passed  over  to  the  Moorish  ranks,  and 
80  turned  the  fortune  of  the  field,  till  the  time  when  Alfonso  IX. 
routed  Malik-en-Nasir  on  the  Navas  de  Tolosa,  the  stay  of  the  Sara- 
cens in  Spain  was  one  of  continual  tumult  and  uurest,  not  such  an 
occupation  of  the  country  as  would  tend  to  influence  the  peaceful 
consuetude  of  the  coast  towns. 

2.  Another  mode  of  continuance  doubtless  was  the  more  gradual 
and  silent  incursions  of  the  scattered  Israelites  who  wandered 
westward  from  the  ruins  of  Jerusalem.  Although  their  quantum 
of  influence  may  not  have  been  very  great,  still  it  must  be  added 
to  the  previous  strong  infusion  of  Shemitic  ideas  among  the 
Western  peoples. 

The  theory  which  we  are  inclined  to  give  most  favour  to  is 
simply  that  the  roots  of  Phoenician  and  Carthaginian  influence 
were  never  to  any  great  extent  interfered  with  by  the  incursions  of 
other  nationalities,  and  that  even  to  this  day  the  legislation  of  the 
ocean  is  fundamentally  Shemitic.  For  we  have  seen  that  it  started 
by  being  so,  that  it  was  continued  at  various  points  by  the  greatest 
commercial  community  of  the  classical  period,  and  can  we  believe 
that,  by  the  disappearance  of  the  nationality  which  first  started  and 
afterwards  brought  it  to  a  high  state  of  refinement,  by  the  i^ere 
lapse  of  a  few  centuries  without  any  fresh  stimulating  force, 
every  effect  of  such  a  tremendous  cause  should  have  entirely 
disappeared  ? 

We  have  already  exceeded  the  space  to  which  we  originally 
intended  to  confine  our  remarks,  but  we  cannot  conclude  this  paper 
without  noticing  briefly  the  two  great  mediaeval  codes  which  made 
their  appearance  in  the  west  of  Europe,  the  fruits,  as  we  have  en- 
deavoured to  show,  of  original  Shemitic  influence. 

The  BoUes  of  OUron  is  said  by  M.  Pardessus  to  have  been  a  com- 
pilation previous  to  the  Consolato  del  Mare,  and  to  have  had  its 

1  Garljle,  fferon,  iL 
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origin  in  the  north  of  France.  Its  date  is  probably  somewhere 
about  1266,  and  it  contains  a  most  valuable  record  of  the  maritime 
customs  of  the  west  and  north  of  Europe.  It  is  from  this  code, 
incorporated  as  it  is  in  the  Black  Book  of  the  Admiralty,  that  the 
maritime  laws  of  our  country  have  been  derived.  The  Holies  of 
Oldron  held  force  in  the  district  lying  between  Gascony  and  Nor- 
mandy, and  in  the  whole  northern  coast  of  Spain,  Flanders,  and 
even  the  Baltic.  It  seems  to  us  infinitely  more  probable  that  these 
laws  were  derived  from  the  general  Phoenician  influence  diffused 
round  the  west  and  north  of  Europe,  than  from  a  similar  Shemitic 
influence  imported  from  the  East  by  the  Crusaders,  as  has  been 
suggested.  Maritime  influence,  one  would  imagine,  ought  to  travel 
by  sea,  and  we  know  that  the  Crusaders  influenced,  more  than  were 
influenced  by,  Oriental  law. 

Of  the  Consolato  del  Mare  we  have  not  left  ourselves  space  to 
speak  as  it  deserves.  Somewhere  between  1343  and  1435,  it  took 
its  rise  in  Catalonia,  whose  chief  town,  Barcelona,  was  one  of  the 
most  influential  of  the  commercial  cities  of  the  old  Mediterranean. 
Its  pages  are  replete  with  interest,  not  only  to  the  student  of  law, 
but  also  to  the  historian  and  the  antiquary.  The  Consolato,  as 
springing  from  a  Spanish  seaport  from  which  we  are  unwilling  to 
believe  the  Shemitic  influence  ever  died  out,  may  be  said  to  derive 
its  substance  largely  from  Phoenician  sourcea  Modem  maritime 
law  rests  on  those  two  codes,  and  so  we  may  with  propriety  con- 
clude our  inquiry  here. 

We  may  sum  up  our  whole  opinion  on  the  subject  by  means  of 
a  simple  figure.  Let  us  imagine  to  ourselves  the  course  of  maritime 
activity  as  a  gentle  but  continuous  slope,  with  a  boulder  set  in 
motion  on  its  upper  margin  by  Phoenician  hands.  What  though 
the  mountain  side  may  be  rough  and  rugged,  the  boulder  will 
bound  inevitably  downwards.  What  though  the  strong  hand  that 
set  it  in  motion  be  withered  to  nerveless  and  forgotten  dust,  shall 
the  impetus  of  its  influence  cease  ?  Never,  until  it  reaches  a  plain 
where  there  is  no  more  slope.  Never,  then,  until  the  course  of 
maritime  activity  shall  utterly  cease  from  the  earth,  will  the  in- 
fluence of  the  marvellous  princes  of  Tyre  cease  to  be  felt  in  every 
harbour  and  over  every  sea. 


^hc  Month. 


Legal  contracts  with  Barristers. — The  meeting  of  the  Bar,  to 
consider  the  Barristers'  Fees  Bill,  has  been  postponed,  but  will 
probably  be  fixed  for  an  early  day.  This  measure,  which  has 
been  introduced  by  Mr.  Norwood,  Mr,  Leeman,  Mr.  Charles 
Lewis,  Mr.  Sampson  Lloyd,  and  Mr.  Anderson,  is  an  attempt  to 
revolutionize  the  whole  theory  and  practice  of  the  profession. 


THE  MONTH.  215 

Ever  since  the  profession  had  a  recognized  existence  in  this 
country,  barristers  have  been  in  law  presumed  not  to  afford  their 
services  with  any  mercenary  view,  and  have  not  been  permitted 
to  maintain  any  action  for  remuneration  for  advice  or  advocacy  in 
matters  of  litigation,  or  for  services  ancillary  to  the  duty  of  an 
advocate.  We  need  not  go  into  all  the  learning  on  this  point,  which 
has  a  history  of  more  than  two  thousand  years,  commencing  with 
the  relations  of  patron  and  client  in  the  Soman  Bepublic,  and 
terminating  with  the  case  of  Kennedy  v.  Broun,  decided  in  1863. 
All  that  can  be  said  on  the  law  and  history  of  tbe  subject  will  be 
found  in  that  case,  reported  in  32  Law  J.  Eep.  C.  P.  137.  There 
also,  in  the  judgment  of  Chief  Justice  Erie,  are  to  be  read  the  ad- 
vantages which,  in  the  opinion  of  that  eminent  judge,  flow  from  the 
present  disability  of  the  advocate  to  sue  for  and  recover  his  fees, 
and  the  injuries  which  might  be  expected  to  flow  from  the  con- 
version of  gratuities  into  debts. 

As  there  is  no  legal  contract  binding  the  client  to  pay  counsel  for 
his  services,  so,  pari  ratione,  there  is  no  legal  liability  cast  upon  the 
counsel  to  pay  damages  for  negligence,  ignorance,  or  mistake.  The 
law  on  this  point  was  fully  discussed  in  Smn/en  v.  I,ord  Chelmsford^ 
29  Law  J.  Bep.  Exch.  382 ;  and  we  need  not  repeat  the  lucid  and 
powerful  judgment  of  the  late  Lord  Chief  Baron,  delivered  in  that 
case.  Probably  there  are  few  barristers  who  have  not,  among  the 
earliest  matters  of  study,  read  and  fully  considered  both  these  cases. 

Mr.  Norwood  and  Ms  friends  now  propose  to  upset  all  the  law 
affecting  the  mutual  rights  and  duties  of  client  and  counsel ;  and 
the  Attorney-General  is  amply  justified  in  asking  the  Bar  to  express 
its  opinion  on  the  bill,  and  to  say  whether  it  is  prepared  to  assent 
to  the  change.  The  bill  begins  by  conferring  on  barristers  in  Eng- 
land, advocates  in  Scotland,  and  barristers  in  Ireland,  the  legal 
right  to  recover  fees  in  actions  at  law,  both  from  the  solicitor  and 
the  ultimate  client.  Now,  no  one  will  be  found  so  simple  as  to 
suppose  that  the  promoters  of  this  bill  are  oppressed  with  anxiety 
to  see  counsel  paid,  or  that  they  are  possessed  of  evidence  sufficient 
to  prove  that  counsel,  under  the  present  system,  go  unpaid.  We  do 
not  assert  that  there  are  not  here  and  there  some  awkward  blanks 
in  fee  books.  Some  few  solicitors  wilfully  leave  counsel  unpaid  ; 
iu  some  instances  sudden  misfortune  prevents  a  solicitor  from  pay- 
ing. These  blots  are  insepai*able  from  all  human  affairs,  and  it  is 
al^urd  to  expect  any  class  of  men  to  be  free  from  them.  But  this 
much,  we  may  say,  that,  in  the  long  run,  no  body  of  unsalaried  men 
in  this  country,  earning  their  living  by  profession  or  trade,  suffer 
such  slight  losses  as  barristers  from  non-payment  of  the  reward  of 
their  industry.  It  may  be  that  solicitors  do  not,  as  a  rule,  pay 
counsel  so  promptly  as  in  days  gone  by.  The  outer  world  believes 
that  barristers  are  paid  ready  money;  and  Chief  Justice  Erie,  in 
Kennedy  v.  Broun,  justified  that  mistake  by  declaring  that  in 
England  the  general  usage  is  prepayment.    Perhaps  it  was  so  when 
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his  Lordship  was  at  the  Bar.  It  certainly  is  not  so  now.^  Indeed, 
prepayment  is  in  the  present  day  practically  impossible,  except  for 
briefs  in  Court,  because  the  payment  of  each  fee  for  advising,  draw- 
ing pleas,  and  for  other  interlocutory  matters,  would  involve  the 
solicitor  in  enormous  trouble  and  expense  in  book-keeping  and 
otherwise  But  payment  at  fixed  periods  in  the  year,  which  is  the 
rule  with  fii^s  of  high  repute,  is  not  only  feasible,  but  is  what 
counsel  have  a  fair  right  to  expect 

Now,  where  the  soUcitor  is  unwilling  or  unable  to  pay,  is  it  likely 
that  Mr.  Norwood's  bill  will  help  the  barrister  to  obtain  his  fees  ? 
In  the  first  place,  no  barrister  would  sue;  and,  in  the  second,  the 
enterprise  of  suing  a  debtor  who  cannot  or  will  not  pay  is  in  the 
present  day  generally  fruitless.  But  we  need  not  impeach  Mr.  Nor- 
wood and  his  friends  of  the  ofience  of  desiring  to  aid  barristers  in 
the  recovery  of  their  fees.  That  is  not  the  object  of  the  bilL  The 
real  spirit  and  purpose  of  the  bill  is  to  maJce  counsel  liable  in 
damages  for  non-attendance,  for  error  in  advice,  for  unskilfulness  in 
the  conduct  of  a  case,  and  for  such  other  breaches  of  contract  as 
every  disappointed  angry  client  may  set  up.  The  second  clause  of 
the  bill  is  directed  to  this  end,  and  this  is  the  clause  to  which  the 
Attorney-General  will  direct  the  chief  attention  of  the  Bar. 

We  entertain  no  doubt  that  the  Bar  will  reject  uno  ore  the  pro- 
positions of  Mr.  Norwood.  We  are  at  a  loss  to  understand  how 
counsel  are  to  fulfil  the  duties  of  their  profession  with  the  monstrous 
nightmare  of  actions  for  negligence  weighing  upon  them.  But  it  is 
unnecessary  to  anticipate  the  debate  of  this  day  on  this  point. 
What  most  concerns  the  Bar  is  not  to  exhibit  apathy  in  this  affair. 
Every  one  who  can  attend  the  meeting  should  attend,  in  order  to 
strengthen  the  hands  of  those  who  are  ready  to  oppose  the  bill  on 
behalf  of  the  Bar.  It  is  a  case  in  which  the  laissez-aJlez  policy  is 
apt  to  prove  disastrous ;  and  in  which,  on  the  other  hand,  a  strong 
and  united  efibrt  will  succeed  in  saving  the  Bar  trom  a  change 
which,  in  our  opinion,  would  prove  equally  injurious  to  the  pro- 
fession and  the  public. — The  Law  Journal. 

Is  it  expedient  that  rights  of  action  should  be  given  to  barristers 
and  solicitors  on  the  one  hand  to  recover  fees,  and  on  the  other 
damages  for  negligence  ?  for  the  latter  action  would  always  in  reality 
be  the  action  of  the  solicitor.  We  say  emphatically  that  it  is  in- 
expedient It  is  universally  admitted  that  such  actions,  if  the  bill 
passed,  would  be  extremely  rare,  and  the  idea  that  the  liability 
would  terrify  the  Bar  is  simply  idla  Counsel  very  rarely,  we  hope 
never,  wHfuUy  neglect  their  duty.  When  they  do,  the  solicitors 
have  the  punishment  in  their  own  hands.  The  Bar,  we  believe,  do 
not  want  a  right  of  action  to  recover  their  fees.  They  oan  always 
demand  them  in  advance  if  they  like.  If  they  give  credit  to  the 
solicitor  it  is  in  reliance  upon  the  honour  of  a  gentleman,  and  it 

1  [In  Scotland  it  has  been  hitherto  and  la  so  now,  and  a  counsel  wlio  acted  npon  any 
other  rale  than  that  of  prepayment  would  loae  caate.] 
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would  be  a  calamity  that  the  relation  between  the  two  branches 
should  rest  upon  any  other  basis. — The  Law  Times, 

We  have  often  affirmed,  and  we  repeat  now,  that  upon  the  nature 
of  the  main  grievance  which  Mr.  Norwood  seeks  to  remedy  by  his 
bill  there  can  be  no  two  opinions  among  reasonable  men.  When 
every  excuse  has  been  urged  and  admitted,  it  remains  simply 
amazing  that  a  profession  which  enforces  on  the  whole  a  high  tone 
of  honour  among  its  members  should  allow  counsel  to  take  briefs 
when  they  know  they  cannot  attend  to  them ;  to  receive  large  fees, 
aud  then,  without  compunction,  hand  the  work  they  have  been 
paid  to  do  over  to  other  counsel,  who  may  or  may  not  be  competent, 
but  whom  the  suitor  would  never  have  chosen  to  conduct  his  case. 
The  evil  is  a  great  and  a  growing  one;  and  the  practical  question 
at  present  is  whether  it  shall  be  abated  by  the  voluntary  action  of 
the  Bar,  or  by  pressure  from  without.  We  have  long  urged  the 
adoption  of  the  former  course,  and  we  hope  that  the  result  will 
show  that  the  Bar  are  prepared  to  set  themselves  to  devise  a 
remedy  for  a  state  of  things  which  we  do  not  hesitate  to  say  is 
inconsistent  with  the  practice  which  should  prevail  among  high- 
minded  gentlemen.  That  the  main  grievance  is  susceptible  of 
remedy  is  obvious  from  the  fact  that  in  one  of  the  divisions  of  the 
High  Court  it  has  really  no  existence.  The  suitor  in  the  Chan- 
cery Division  may,  as  a  rule,  make  sure  of  being  represented  at  the 
hearing  of  his  case  by  the  counsel  he  has  selected.  There  is  no 
doubt  that  the  adoption  of  a  similar  rule  in  the  Common  Law 
Divisions  would  be  attended  with  very  much  greater  difficulties 
than  attach  to  it  in  the  Chancery  Division.  But  are  these  diffi- 
culties insuperable?  If  the  rule  cannot  be  adopted  in  precisely 
the  same  form,  why  should  not  the  Bar  agree  that  in  all  cases 
where  a  counsel  is  unable  personally  to  attend  a  case  he  shall,  if 
time  allows  him,  give  his  client  the  opportunity  of  placing  his 
brief  and  fees  in  other  hands,  or,  if  it  does  not,  shall  hand  over 
both  the  brief  and  the  fees  ?  We  venture  to  say  that  if  some  such 
rule  as  this  could  be  established,  and  it  were  also  resolved  that  any 
objection  to  the  fees  shall  be  taken  before  acceptance  of  the  brief, 
and  a  committee  of  barristers  were  elected  to  decide  questions 
arising  out  of  these  rules,  the  grievances  complained  of  would 
speedily  disappear.  We  very  earnestly  commend  these  suggestions 
to  ttie  consideration  of  the  Bar. 

As  to  Mr.  Norwood's  Bill,  we  cannot  help  doubting  whether  its 
fiamers  have  clearly  understood  the  evils  to  be  remedied.  There 
can  be  no  advantage  in  making  a  legislative  net  with  meshes  so 
slender  as  to  let  all  the  big  and  devastating  porpoises  tear  their  way 
through^  while  the  inoffensive  sprats  only  are  captured.  The 
banisters  who  hand  over  briefs  and  neglect  their  work  are  the 
leaders,  who  can  practically  make  what  terms  they  like  with  their 
clients.  Is  it  not  absolutely  certain  that  these  gentlemen  would  at 
once  contract  themselves  out  of  the  proposed  Act  ?    What  has  the 
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leader  to  do  to  evade  the  Act  but  to  instract  his  clerk  to  accept 

briefs  only  on  the  express  condition  that  if  he  finds  he  cannot 

attend  to  them  he  may  hand  them  over  to  a  substitute  ?     M[ore- 

over,  in  reference  to  court  work  it  is  useless  to  conceal  the  fact  that 

the  difficulty  of  proving  negligence  would  be  almost  insuperable. 

The  client  loses  his  case ;  how  is  that  event  to  be  brought  home  to  the 

counsel  who  handed  over  his  brief  ?   Would  the  j  udge,  who  of  course 

would  be  called  as  a  witness  to  testify  that  if  the  case  had  been 

differently  handled  by  the  substitute  the  result  would  have  been 

different,  be  likely  to  confess  that  his  decision  or  direction  to  the 

jury  was  wrong,  because,  depending  for  his  law  or  for  his  capacity 

of  dealing  with  facts  upon  the  addresses  of  counsel,  he  was  misl^ 

by  the  inefficient  substitute.     If  the  result  of  the  case  dependexl 

solely  on  the  ability  of  counsel,  the  matter  would  be  different — 

even  here,  however,  it  is  to  be  remembered  that  an  action  for 

negligence  against  a  solicitor  rarely  succeeds — but  when  it  is  borne 

in  mind  that  the  result  of  a  case  depends  upon  the  sufficiency  of 

instructions  to  counsel,  the  way  in  which  the  case  is  got  up,  the 

ability  and  knowledge  of  the  judge,  the  intelligence  and  freedom 

from  bias  of  the  jury,  it  will  be  seen  that  it  is  little  short  of  absurd 

to  say  that  the  loss  of  a  case  by  negligence  could  be  brought  home 

to  counsel — The  Solicitors'  Journal. 

Glasgow  Police  Magistrate, — ^What  has  come  over  this  business  ? 
On  the  13th  of  August  last,  the  Boyal  assent  was  given  to  a  bill 
which  provided  that  it  should  "  be  lawful  for  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  on  the  application  of  the  Lord  Provost, 
Magistrates,  and  Council  of  the  city  and  royal  burgh  of  Glasgow, 
to  appoint  a  police  magistrate  of  the  said  city  and  royal  burgh,  and 
to  fix  the  salary  to  be  paid  to  such  police  magistrate  not  exceeding 
£1000  by  the  year,  and  not  less  than  £500  by  the  year."     The 
application  was  made,  and  after  some  delay  the  salary  of  the  magis- 
trate was  fixed.    Three  or  four  months  ago  it  came  to  be  generally 
known  that  advantage  was  to  be  taken  of  the  permission  allowed 
by  the  Act,  and  that  an  appointment  was  to  be  made  immediately. 
Several  gentlemen  applied  for  the  ofSce.    The  names  of  some  of 
them,  and  more  than  aU  of  them,  were  mentioned  in  the  newspapers. 
No  appointment  has  as  yet  been  made.    Always  and  on  principle 
we  are  disposed  to  restrain  comment  on  the  actions  of  administrators. 
There  are  many  reasons  for  appointment  or  disappointment,  as  the 
case  may  be,  which  are  material  in  the  highest  degree,  but  which 
cannot  be  revealed  without  injury  to  the  public  or  hurt  to  indi- 
viduals.   In  the  present  case  we  cannot  divine  any  reason  for  the 
jdelay.    Nobody  has  suggested  that  there  are  no  suitable  candidates. 
And  if  the  ofiBce  is  not  to  be  filled  up  at  all,  what  was  the  use  of 
passing  an  Act  enabling  the  Government  to  do  nothing  ?    Grovem- 
ments  have  failed  to  comply  with  the  provisions  of  Acts  of  Parlia- 
ment re<].uiring  them  to  appoint  certain  officials^  such  as  Principal 
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Clerks  of  Session.  An  Act  intituled  "  An  Act  to  enable  .  .  .  not  to 
appoint  a  principal  Clerk  of  Session "  we  could  understand.  But 
we  do  not  see  the  sense  of  passing  an  Act  to  enable  a  Principal 
Secretary  of  State  not  to  appoint  a  Police  Magistrate  for  Glasgow. 
Is  it  that  those  who  have  the  appointment  in  their  hands  require  a 
process  of  wakening  ?  Surely  some  explanation  should  be  given  as 
to  whether  an  appointment  is  or  is  not  to  be  made. 

Vacation  Arrangements — Spring  Circuits,  1876: — 

West. — Lords  Justice-Clerk  and  Young.  Stirling — ^Friday,  24th 
March,  at  11  o'clock.  Inverary — Wednesday,  3rd  May,  at  11 
o'clock.  Glasgow — Monday,  8th  May,  at  11  o'clock.  John  Burnet, 
Esq.,  Advocate-Depute ;  -^neas  Macbean,  Clerk. 

SmUL — Lords  Deas  and  Mure.  Jedhirgh  —  Thursday,  23rd 
March.  Ayr — Tuesday,  28th  March.  Dumfries — Friday,  31st 
March.  Roger  Montgomerie,  Esq.,  Advocate-Depute;  William 
Hamilton  Bell,  Clerk. 

North. — Lord  Ardmillan.  Dundee — Wednesday,  29th  March, 
at  11  o'clock.  Perth — Tuesday,  4th  April.  Aberdeen — Friday, 
7tU  April.  Inverness — Tuesday,  11th  April.  James  Muirhead, 
Esq.,  Advocate-Depute ;  J.  M.  M*Cosh,  Clerk. 

Box  Days, — Thursday,  April  6 ;  Wednesday,  April  26. 

Bill  Chamber  Rotation  of  Judges. — Monday,  March  20,  to  Saturday, 
April  1 — Lord  Neaves.  Monday,  April  3,  to  Saturday,  April  15 — 
Lord  Curriehill.  Monday,  April  17,  to  Saturday,  April  29 — ^Lord 
Ormidale.  Monday,  May  1,  to  meeting  of  the  Court,  12th  May — 
Lord  Gifford. 

Co^irt  Days  in  Vacation. — ^The  Lord  Ordinary  on  the  Bills  will, 
on  Wednesday,  12th  April,  and  on  Tuesday,  2nd  May,  sit  in  Court 
at  11  A.H.  for  the  disposal  of  motions  and  other  business;  and 
fioUs  will  be  taken  up  on  Monday,  the  10th,  and  Saturday,  the  29th 
of  April,  all  in  terms  of  the  '*  Court  of  Session  Act  1868 "  and 
relative  Act  of  Sederunt. 

The  School  Board  Medions.— The  Scotch  Education  Act  of  1872 
has  been  one  of  the  most  lucrative  Acts  for  the  lawyers  which  has 
been  passed  in  recent  times.  The  regulations  issued  by  the  Scotch 
Education  Department  for  the  conduct  of  the  elections  now  going 
on  have  been  constructed  on  the  same  model  To  an  outsider  it  is 
difficult  to  see  why  there  should  be  different  rules  as  to  voting  in 
parishes  and  in  burghs.  In  burghs  the  Ballot  Act  applies.  In 
parishes  the  regulations  provide  that  the  voting  shaU  be  carried  on 
under  a  modified  or  mutUated  ballot  system.  In  parishes  no  pro- 
vision is  made  for  the  case  of  illiterates.  In  parishes  the  candidate 
(yr  his  agent  is  allowed  to  be  present  in  the  polling  station.  In 
parishes  the  candidate  requires  to  take  a  declaration  of  secresy.    In 
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parishes  there  are  no  provisions  for  tracing,  and  therefore  of 
excluding  a  fictitious  vote.  The  returning  officer  "  should  make  a 
uniform  private  mark,  or  adopt  some  other  means  to  guard  against 
the  use  of  fraudulent  ballot  papers;"  but 'what  if  the  returning 
officer  should  choose  to  introduce  a  fraudulent  baUot  paper  himself  ? 

So  much  for  some  of  the  differences  in  the  conduct  of  elections  in 
burghs  and  in  parishes.  There  are,  however,  considerable  difficulties 
in  the  conduct  of  elections  in  both.  The  electors  consist  of  all 
persons  of  lawful  age,  and  not  subject  to  any  legal  incapacity, 
whose  names  are  on  the  latest  Valuation  Boll  applicable  to  the 
parish  or  burgh,  as  owner  or  occupier,  &c. 

There  is  here  a  great  defect  in  the  machinery  provided  for 
School  Board  elections.  In  parliamentary  and  municipal  elections, 
there  is  a  separate  register  of  voters  prepared  from  the  Valuation 
Boll,  and  the  register  is  conclusive.  In  the  School  Board  elections, 
there  is  no  separate  register  of  voters,  and  it  is  the  Valuation  Boll 
itself  which  is  the  test.  Who  is  to  decide  what  is  a  person,  and  who 
is  subject  to  legal  incapacity  ?    What  decision  is  to  be  given  ? 

In  a  little  work  by  Mr.  Marwick,  the  Town  Clerk  of  Glasgow^ 
(which  in  a  twaddUng  way  informs  returning  officers  that  if  they 
have  not  suitable  accommodation  for  counting  votes  in  their  own 
premises,  they  must  provide  accommodation  elsewhere,  and  care- 
fully states,  that  presiding  officers  should  be  provided  with  pens  and 
ink,  and  does  not  say  a  word  about  pocket  handkerchiefs),  it  is 
stated  that  "  lists  "  of  persons  entitled  to  vote  should  be  prepared 
by  the  returning  officer,  and  in  preparing  these  lists  care  should  be 
taken  that  some  twenty  classes  of  names  appearing  on  the  Valuation 
BoU  should  be  excluded.  Where  is  the  authority  for  this  proposi- 
tion ?  Neither  in  the  Act  nor  in  the  Begulations  is  any  jucUcial 
power  given  to  the  returning  officer  to  determine  what  is  a  person,  or 
what  is  legal  incapacity.  Is  a  returning  officer  to  take  evidence  on 
the  question  whether  a  man  is  sane  or  insane  ?  If  a  returning  officer 
excludes  from  his  "  list "  a  person  who  is  entitled  to  vote,  and  who 
is  in  consequence  of  this  exclusion  prevented  from  voting,  we  shaU 
not  envy  the  position  of  that  returning  officer. 

So  much  for  this  matter  of  who  is  to  decide  the  question  who  are 
electors.  The  next  difficulty  is  what  the  decision  is  to  be  on  that 
question.  Is  a  firm  a  person  ?  In  the  Edinburgh  Infirmary  case, 
decided  some  three  years  ago,  it  was  held  that  one  and  only  one  of 
the  partners  of  the  firm  was  entitled  to  vote.  The  cases,  however, 
are  not  quite  parallel  Again,  if  a  firm  is  a  person  entitled  to  vote, 
is  a  partner  who  happens  to  have  a  separate  qualification  entitled  to 
vote  twice, — once  as  a  firm,  and  once  as  an  individual?  Is  a 
married  woman,  whose  name  appears  on  the  Valuation  Boll,  entitled 
to  vote  ?    Is  marriage  a  legal  disqualification  ?    Is  there  in  marriage 

s  [This  is  not  the  book  which  was  reviewed  so  favourably  in  the  Sct^sman  three 
years  ago,  and  which  is  not  published,  and,  as  far  aa  we  know,  is  not  written  yet.  It 
is  an  entirely  different  publication. — ^£d.  J.ofJJ] 
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a  sinking  of  the  rational  per,>orui  i  In  the  book  we  have  already 
referred  to,  Mr.  Marwick  quotes  the  opinion  of  the  eminent  lawyer, 
who  was  at  the  -time  of  giving  the  opinion  Solicitor-General,  and 
who  is  now  Lord  Kutherfurd  Clark.  In  that  opinion  it  is  stated 
that  undischarged  bankrupts,  and  men  entered  on  the  Valuation 
EoU  as  owners  in  right  of  their  wives,  are  not  entitled  to  vote.  With 
great  respect  we  ask,  Why  ?  The  only  objection  we  can  see  to 
allowing  undischarged  bankrupts  to  vot-e  is,  that  they  no  longer 
possess  the  qualification  under  which  they  have  been  put  on  the 
Valuation  RolL  But  then  the  Act  of  1872  expressly  provides  that 
the  Valuation  Boll  shall  be  conclusive  evidence  that  the  person 
whose  name  appears  on  the  Valuation  BoU  continues  to  possess  the 
qlialification  under  which  he  was  enrolled.  As  for  persons  enrolled 
as  owners  in  right  of  their  wives,  if  we  may  hazard  an  opinion,  it 
seems  to  us  that  a  married  man  enrolled  as  in  right  of  his  wife  is  a 
person,  is  an  owner,  is  entered  on  the  Valuation  Boll,  and  that 
marriage  is  not  necessarily  a  legal  incapacity. 

Anybody  may  see  from  the  selected  specimens  we  have  made 
that  there  are  questions  of  great  difficulty  for  the  consideration  of 
returning  or  presiding  officers.  To  determine  many  of  these  ques- 
tions, the  opinion  of  the  judges  of  the  Supreme  Court  would  be 
necessary.  My  Lords  of  the  Scotch  Education  Department  have 
accordingly  announced  that  in  contested  elections,  returning  officers, 
where  there  is  only  one  polling  place,  shall  have  no  more  remunera- 
tion than  £6,  6s. ;  and  that  presiding  officers  shall  have  no  more 
than  £2,  2s.  This  is  wise  in  its  way.  People  who  act  on  such 
terms  will  have  no  difficulty  in  deciding,  because  the  difficulties 
which  occur  to  others  will  not  occur  to  them.  To  a  thoughtful 
lawyer,  the  off-hand  decisions  on  points  of  law  of  persons  who  know 
nothing  about  law,  and  very  little  of  anything  else,  are  very  amus- 
ing. The  drawback  is  that  they  sometimes  come  to  be  a  little 
expensive    . 

There  is  one  little  absurdity  which  we  may  mention  as  a  wind- 
up.  In  a  burgh,  a  person  who  is  enrolled  in  fifteen  wards  is 
entitled  to  vote  in  any  one  of  them,  but  not  in  more  than  one  of 
them.  How  is  the  presiding  officer  to  know  whether  a  voter  has 
already  voted  ? 


fisAz9i  jof  (SngUafi,  ;%merican,  ^  (Evlomal  ^^bzb. 


SmrpiNG. — Bamagt — CoUisUm — Tew — Tug — lAaJbiUty  of  tow — Governing 
power. — ^The  master  of  a  steamship  finding  another  steamiship  belonging  to  the 
Game  owners  disabled,  took  her  in  tow  without  remuneration.  In  the  course 
of  the  voyage  the  tug  collided  with  a  ship,  no  blame  being  due  to  the  tow. 
Heldy  that  as  the  tug  was  the  governing  power,  the  tow  was  not  hable. — The 
Union  SteamMp  Co.  v.  The  Aracan  (P.  C.)  43  L.  J.  Rep.  (Admiralty)  30. 
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Damage. — CoUisum — Launch — NoHee. — ^Before  a  launch  takes  place,  it  is  tbe 
duty  of  those  conducting  it  to  give  a  sufficient  notice  according  to  the  usages  of 
the  place.  If,  in  the  course  of  a  launch,  a  collision  takes  place,  the  burden  of 
the  proof  is  upon  those  engaged  in  the  launch,  to  shew  tnat  sufficient  notice 
had  been  given  of  the  intended  launch.  In  a  cause  of  damage  hj  collision 
with  a  launch,  sufficient  notice  having  been  given  of  the  intended  launch,  the 
other  ship  was  held  to  blame  for  not  having  kept  out  of  the  way. — The  GUn- 
garry,  43  L.  J.  Rep.  (Admiralty)  37. 

Damages. — LiquidoUed  damagu — Contract  or  ddivery  between  fixed  'times. — 
PlaintiJQT,  having  contracted  to  sup^y  iron  rails  to  a  foreign  company,  applied 
to  defendants,  who  wrote  him — *'  We  have  this  day  sold  you  about  5,413  tons 
of  iron  rails    .    .     .     delivered  f.  o.  b.  at  Newport.     Pa}Tnent  to  be  as  stated 
in  the  specification.*'    By  the  specification  *'  the  deliveiy  of  the  rails  was  to 
commence  by  the  15th  oJT  February  1873,"  and  to  be  completed  by  the  15th  of 
April  1873.    The  makers  to  have  the  option  to  begin  deliveiy  on  the  Ibth.  of 
December  1872.     In  the  event  of  the  makers  exceeding  the  time  of  delivery 
above  stipulated,  they  shall  pay  by  way  of  fine  78.  6d.  per  ton  per  week,  this 
amount  to  be  deducted  out  of  the  payment  for  the  rails.    The  rails  were  to  be 
stacked  so  that  they  might  be  tested,  and  payment  to  be  made  by  bills.     In 
the  event  of  ships  not  being  ready  within  fourteen  days*  notice  being  given, 
then  the  payment  by  the  same  bills  will  be  made  against  wharf  warrants  and 
engineer's  certificate  for  each  500  tons  stacked,  ana  being  to  buyer's  orders. 
The  sellers  undertaking  to  put  f.  o.  b.  when  the  vessel  is  ready.    The  workmen 
in  the  employ  of  defendants  struck  work,  and  defendants  did  not  deliver  any 
rails  until  the  month  of  May.     They  continued  the  deliverv  from  time  to  time, 
but  the  whole  quantity  was  not  delivered  until  the  montli  of  September  : — 
Held,  that  the  sum  of  7s.  6d.  per  ton  per  week  was  a  liquidated  sum  which  the 
defendants  were  bound  to  pay  to  the  plaintiff,  but  that  it  was  only  to  be  cal- 
culated from  the  15th  of  May. — Berghevm  v.  The  Blaenavon,  <&c,  Co,,  44  L.  J., 
Q.  B.  92. 

Company. — Birtcion — Breach  of  trust — Contrihution — Notice, — Shares  in  a 
company  which  had  no  power  to  hold  shares  were  placed  in  the  name  of  a 
director  in  trust  for  the  company.  He  paid  calls  on  the  winding  up  of  the 
company  ;  and  he  recovered  contributions  from  those  of  his  co-directors  who 
were  pnvy  to  the  facts.  A  director  who  attended  a  meeting  was  held  to  be 
affected  with  notice  of  a  resolution  confirmed  at  that  meeting.  But  a  director 
who  approved  a  transfer  was  held  to  be  not  affected  with  notice  of  circumstances 
relating  to  the  transfer. — Ashurst  v.  Mason  and  Ashurst  v.  Fowler,  337. 

Contributory. — Director — Qualification, — ^By  the  private  Act  of  a  Railway 
Company  (with  which  the  Compames  Clauses  Act,  1835,  was  incorporated)  it 
was  enacted  that  certain  persons  mentioned  nominatim  in  the  Act,  and  all  other 
persons  and  corporations  who  had  already  subscribed  or  should  thereafter  sub- 
scribe to  the  undertaking,  should  be  united  into  a  company  ;  that  the  directors 
should  be  six  in  number ;  that  the  qualification  of  a  director  should  be  the 
possession  of  fifty  shares  ;  that  the  persons  specified  by  the  Act  and  one  other 
should  be  the  first  directors  ;  and  that  at  the  first  ordinary  meeting  of  the  com- 
pany the  shareholders  might  elect  new  directors,  or  continue  in  office  the  direc- 
tors appointed  by  the  Act,  such  directors  being  *'  if  qualified  '*  eligible  for  re- 
election. A.  was  one  of  the  persons  mentioned  in  the  Act  He  never  applied 
for  any  shares  in  the  company,  nor  had  he  any  allotted  to  him,  nor  did  he  pay 
anv  money  on  account  of  a  share.  He  was  not  re-elected  a  director  at  the  nrst 
ordinary  meeting,  nor  had  anything  to  do  with  the  company  after  that  date. 
The  company  was  ordered  to  be  wound  up  : — Held,  that  tnere  was  no  difference 
between  this  case  and  In  re  the  North  Kent  BaUway  Extension  Company — Kin- 
caidls  Case  (40  L.  J.  Rep.  (N.S.)  Chanc.  19) ;  and  that  A.  was  a  contributoiy 
in  respect  of  fifty  shares.— Jn  re  The  Teme  y  alley  RaiL  Co. ;  ForM  Case,  44  U 
J.  Ch.  356. 
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SHERIFF  COURT  OF  STONEHAVEN. 

Sheriflf  Dove  Wilson. 

YOUNa  V,  DUFP. — March  22, 1876. 

Game — Over-preservation — Duty  of  landlord  in  reepect  to  "keeping  down  rabbits — 
Right  reserved  %n  lease, — Joseph  Young  and  John  Young,  jun.,  tenants  of  the 
farm  of  Orains,  on  the  estate  of  Fetteresso,  sued  R.  W.  Duff  of  Fetteresso,  M.P., 
their  landlord,  for  £21,  17s.  6d.  for  damage  done  to  their  crops  by  hares  and 
rabbits  through  over-preservation  of  game  on  the  part  of  the  defr.  The 
following  is  the  interlocutor  of  the  S.-S  : — 

^Stonehaven,  March  22,  1876. — Having  heard  the  case.  Finds  (1)  that  the 
injury  complained  of  was  caused  by  rabbits ;  (2)  that  rabbits  are  not  reserved 
in  the  lease ;  and  (3)  that  the  pursuers  have  feoled  to  show  that  the  injury  was 
caused  by  any  fault  or  neglect  on  the  part  of  the  defr. ;  therefore  assoilzies  the 
defr.  from  the  conclusions  of  the  action ;  finds  him  entitled  to  expenses,  &c. 

"J.  Dove  Wilson. 

**  Note. — The  damage  of  which  the  tenants  complain  in  this  case  has  been  done 
entirely  by  rabbits.  There  was  an  allegation  that  damage  had  been  done  by 
hares  also,  but  that  allegation  has  been  disproved — ^it  appearing  that,  so  far  as 
hares  or  other  game  are  concerned,  there  is  only  a  very  moderate  quantity,  and 
no  damage  capable  of  estimation. 

**  The  rabbits  on  the  farm  are  not  reserved,  and  therefore  it  is  in  the  first  place 
the  duty  of  the  tenants  to  protect  their  own  crops  from  injury  by  them.  When 
rabbits  are  reserved  by  the  lease  to  the  landlord,  it  is  his  business  to  see  that 
they  do  not  increase ;  but  when  they  are  not  reserved,  rabbits  are  in  the  posi- 
tion—so far  as  the  tenants  are  concerned — of  wood-piceons,  crows,  or  rats,  or 
of  any  species  of  vermin  which  may  destroy  crops,  and  uie  tenants  are  at  liberty 
and  bound  to  do  whatever  is  necessary  to  protect  themselves  from  them. 

**  This  general  principle  is  beyond  dispute,  but  the  tenants  maintain  that  it 
does  not  free  the  defr.  in  the  present  case,  firstly,  because  though  they  had 
power  to  shoot  rabbits,  they  had  no  ^wer  to  trap  a  hare,  and  secondly,  because 
the  rabbits  came  from  a  cover  to  which  they  had  no  right  of  access. 

**  The  first  reason  is  unsubstantiated.  There  is  no  corroboration  of  the  tenants' 
assertion,  that  the  factor  refused  them  permission  to  trap  and  snare.  Besides, 
they  required  no  such  permission. 

**  The  second  reason  is  founded  on  a  fact,  which  is  correctly  stated,  but  which 
does  not  appear  to  me  to  tend  of  itself  to  ike  conclusion  mamtained 

''If  a  landlord  makes  covers  which  do  not  exist  at  the  date  of  the  lease,  or  if 
by  some  act  or  neglect  he  unduly  increases  the  quantity  of  rabbits  in  an  exist- 
ing cover,  he  may,  by  altering  the  date  of  possession,  and  by  rendering  it  more 
difficult  for  the  tenant  to  protect  himself,  make  himself  liable  for  damagea  But 
where  a  tenant  takes  land  alon^ide  an  existing  cover,  he  knows,  and  must  lay 
hU  account  with  the  fact,  that  it  is  an  impossibility  to  prevent  the  wild  animals 
which  harbour  in  it  from  coining  upon  his  farm,  and  that  from  accidental 
circumstances  they  may  at  one  time  be  more  numerous  than  at  another.  That 
fact  must  be  well  known  to  him  when  he  takes  the  lease,  and  the  land  adjoin- 
ing the  cover  is  accordingly  worth  so  much  the  less  rent  Before,  therefore,  the 
tenant  can  complain  of  damage  from  the  cover,  he  must  show  that  the  wild 
animals  in  it  have  increased  through  some  art  or  neglect  of  the  landlord's  since 
the  lease  was  taken.    .  *  _ 

^In  the  present  case,  the  time  within  which  it  is  necessary  for  the  tenants  to 
prove  such  an  increase  is  very  short  They  entered  to  the  farm  at  Whitsunday 
1868,  but  in  February  1874  a  new  agreement  was  made.  The  tenants  baa 
fallen  into  arrear  with  their  rent  to  the  sum  of  £166,  and  one-half  of  that  was 
written  off,  and  the  rent  at  the  same  time  reduced  from  ^£146  to  £1^    In 
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consideration  of  all  this,  the  tenants  discharged  any  claims  they  might  have  for 
damages  by  game  or  otherwise.  I  do  not,  however,  think  that  this  applied  to 
future  damage.  The  importance  of  this  agreement  lies  in  showing  that  the 
parties,  with  everything  before  them — possibility  of  damage  by  game  included 
— made  a  new  arrangement  by  which  the  rent  was  considerably  reduced.  By 
this  time  the  tenants  bad  had  over  five  years'  experience  of  the  cover  in  question, 
and  ought  to  have  known  well  its  liability  to  be  infested  by  rabbits,  and,  also, 
how  far  they  were  able  to  protect  themselves  from  injury  by  them.  Unless 
they  can  therefore  prove  that  something  happened  after  that  agreement  to 
change  the  state  of  matters,  they  must  be  held  to  have  taken  it  into  account  in 
fixing  the  rent. 

"Of  evidence  that  the  rabbits  increased  in  the  cover  after  February  1874  there 
is  a  great  want.    Home  witnesses  say  they  saw  more  in  the  summer  of  1874  at 
the  place  in  question.    Other  witnesses  are  doubtful  on  the  point,  while  others 
say  there  was  no  increase.    It  is  clear  that  more  were  seen  in  the  field  in 
question  than  in  former  years,  but  this  cannot  be  taken  as  proving  an  increase, 
it  was  a  small  piece  of  outlying  poor  land,  seldom  cropped,  and  when  a  crop 
was  put  on  it,  would,  being  at  the  side  of  the  cover,  naturally  attract  whatever 
rabbits  were  about.    Of  an^  fault  or  neglect  on  the  part  of  the  landlord  to 
increase  the  numbers  there  is  not  the  least  evidence.     It  is  not  pretended  that 
anything  artificial  was  done  to  increase  the  stock  of  rabbits,  or  that  anything  at 
all  was  done  by  the  landlord  with  that  view.    The  preventing  of  trespassers 
coming  on  the  cover  was  nothing  new,  and  though  it  had  been,  coula  have 
given  rise  to  no  claim,  as  there  was  no  obligation  on  the  landlord  to  allow 
the  wood  to  stand  open  to  all  and  simdry.    What  really  is  complained  of  seems 
to  be  neglect  on  tne  landlord's  part  to  employ  sufficient  men  to  keep  the 
rabbits  down.    It  appears  that  he  nad  an  underkeeper  less  in  1874  than  he  had 
in  1873.    This,  however,  does  not  seem  to  have  afilected  the  cover  in  question. 
Ko  complaint  was  made  of  rabbits  being  too  numerous  in  it  between  february, 
when  the  new  ag[reement  was  made,  and  the  end  of  May,  and  when  a  complaint 
was  made  attention  was  given  at  once.    A  man  was  sent  to  the  place  and  kept 
there  constantly — ^with  occasional  assistance  from  another — ^trapping  and  de- 
stroying the  rabbits  for  upwards  of  two  months.     It  is  not  easy  to  see  from  the 
evidence  what  more  could  have  been  done  to  protect  the  com,  and,  in  fact,  no 
complaint  was  made  by  the  tenants  that  the  means  adopted  were  not  sufficient 
till  the  claim  of  damages  came  in. 

"  The  mischief,  in  the  present  case,  seems  to  have  been  mainly  caused  by  a 
mistaken  idea,  on  the  tenant's  part,  that  they  were  not  at  lib^y  to  help  them- 
selves. They  seem  to  have  thought  themselves  entitled  to  stand  by  and  claim 
for  whatever  damage  was  done,  exactly  as  if  they  had  been  prevented  from 
killing  the  rabbits.  They  make  a  point  that  they  were  not  able  to  help  them- 
selves, because  they  could  not  enter  the  cover,  but  they  do  not  appear  to  have 
even  tried  to  protect  themselves.  Had  they  done  so,  and  found  it  a  failure, 
and  represented  to  the  landlord  that  it  was  a  fedlure,  because  he  kept  them  out 
of  the  cover,  they  would  have  been  in  a  different  position.  In  point  of  fact, 
however,  the  right  to  enter  the  cover  seems  to  have  had  nothing  to  do  with  the 
case.  All  the  witnesses  in  the  case  who  express  an  opinion  on  the  point,  say 
that  access  to  the  cover  was  not  necessary  in  order  to  destroy  the  rabbits,  but 
that  the  crop  could  have  been  protected  by  trapping  and  snaring  at  the  cover 
edge.     In  fact  they  say  that  was  the  best  way  of  dealing  with  the  eviL 

^  On  the  whole  matter  I  think  there  is  no  case  for  damages.  A  landlord 
cannot  guarantee  that  crops  alongside  a  wood  are  not  to  be  injured  by  vermin, 
and  where  he  does  all  he  can  to  prevent  the  injury,  and  the  tenant  ^though 
unrestricted)^  does  nothing,  I  cannot  see  any  good  ground  oa  which  he  is  to  he 
made  liable  in  damages.  J.  D.  W." 
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Sooner  or  later  we  shall  have  legislation  on  the  whole  law  of 
marriage.  But  on  the  special  subject  of  Scotch  banns  we  are 
likdy  to  have  i^  early.  This  is  owing  to  three  circumstances.  1. 
The  Boyal  Commission  is  unanimous  about  abolishing  and  in 
some  way  replacing  them.  2.  It  is  possible  to  do  so  without 
attacking  the  general  question,  on  which  the  Commissioners  are 
not  unanimous.  And  3.  There  is  at  present  a  bill  before  Par- 
hament,  promoted  by  private  members,  for  carrying  out  in  a 
certain  scheme  the  Commission's  recommendation  of  abolition. 
Everything  indicates  that  either  the  general  question  must  be  taken 
up,  and  this  as  part  of  it,  or  that  this  special  matter  must  be 
isolated  in  order  to  be  dealt  with  without  delay. 

The  Boyal  Commission  of  1868,  as  we  have  said,  seems  to  be 
unanimous  for  discontinuing  banns  as  a  legal  preliminary  to 
marriaga     Its  statement  is  as  follows  (p.  42) : — 

"Without  proposing  that  the  publication  of  banns  should  be 
prohibited  or  interfered  with  in  the  Established  Churches,  when 
desired  by  the  parties,  or  in  other  churches  or  religious  denomina- 
tions, when  required  by  their  particular  discipline  or  usage,  we 
recommend  that  such  publication  should  not  henceforth  in  any  case 
be  required  by  law  as  a  condition  either  of  the  lawfulness  or  of  the 
regularity  of  marriage. 

**  In  rural  parishes  and  districts  generally,  every  useful  purpose 
which  can  be  answered  by  the  publication  of  banns  in  the 
Established  Church  may  be  equally  answered  by  the  mere  fact  of 
notice  to  the  officiating  minister ;  and  the  evidence  which  we  have 
received  from  England  abundantly  proves  that  the  dislike  of  this 
mode  of  publication  tends  to  promote  clandestinity  rather  than  to 
prevent  it,  by  inducing  many  persons  to  resort  for  marriage  to 
places  where  they  are  unknown.  The  same  evidence  also  proves 
that  it  is  practically  useless  and  inconvenient  in  very  populous 
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places.  In  Scotland,  being  confined  by  law  to  the  Established 
Church,  and  being  performed  three  times  over  on  a  single  Sunday, 
just  before  the  commencement  of  divine  service,  it  can  be  of  very 
little  if  any  use,  particularly  in  great  cities  and  towns ;  and  it  is 
not  unreasonably  complained  of  by  the  Scottish  Nonconformists, 
who  are  married  by  their  own  ministers,  as  being  in  their  case 
vexatious  as  well  as  useless.  In  Ireland  it  is  but  little  used,  and 
we  are  satisfied  that  the  time  has  now  arrived  when  it  may  be 
abolished  as  a  statutory  requirement  throughout  the  United  King- 
dom without  any  public  disadvantage." 

An  additional  reason  for  this  conclusion,  so  far  as  Scotland  is 
concerned,  is  found  elsewhere  in  the  report  in  the  uncertainty  and 
exorbitancy  of  the  fees  charged.  The  amount  seems  to  vary  in 
many  places,  and  is,  it  is  observed,  fixed  and  augmented  without 
due  legal  authority.  The  uncertainty  in  practice  has  not  been 
diminished  by  the  boiUeversement  effected  by  the  decision  in  the 
case  of  Harper  v.  EiUton  (7  July  1875),  recently  confirmed  in  the 
House  of  Lords.  According  to  this  ruling,  proclamation  of  banns 
is  declared  to  be  competent  in  qtu)ad  sdcra  churches,  and  if  a  sub- 
sequent decision  of  Lord  Eutherfurd  Clark's  is  sustained,  it  is 
valid  exclusively  in  these  churches  in  the  case  of  persons  marrying 
within  the  qtioad  sacra  parish.  The  decision,  of  course,  enlarges 
the  number  of  places  where  banns  may  be  proclaimed,  and  so  far 
diminishes  the  inconvenience  of  the  existiug  state  of  matters; 
but  the  grounds  on  which  it  is  put  have  increased  immensely  the 
force  of  the  arguments  which  were  conclusive  with  the  Boyal 
Commission  even  in  1868.  The  Lord  President,  in  delivering  judg- 
ment, was  able  to  refer  to  his  elaborate  opinion  in  the  High  Court 
of  Justiciary  in  the  case  of  Ballantiiu  in  1859  (3  Irvine  352).  In 
that  previous  opinion  (acquiesced  in  by  the  other  judges)  he  had 
held  that  celebrating  marriage  without  banns,  though  a  crime 
under  the  statute  1661,  c.  34,  is  not  one  at  common  law,  because 
"  independently  of  the  statutes,  the  offence  is  only  a  transgression 
of  a  ceremonial  observance  imposed  by  ecclesiastical  authority." 
The  same  view  has  now  received  the  sanction  of  the  Court  of 
Session  and  the  House  of  Lords.  In  the  leading  speech  the  Lord 
President  again  says : — 

"  The  Reformers,  though  they  rejected  the  idea  of  marriage  being 
a  sacrament,  and  assumed  it  to  be  a  civil  contract,  always  claimed 
the  right  to  regulate  the  preliminaries  to  marriage  as  being  an 
ordinance  of  the  church  and  so  inter  sacra^  and  I  can  find  no  dis- 
tinction drawn  by  the  Reformers  in  this  respect  between  marriage 
and  baptism,  or  any  other  sacrament  of  the  church.  I  had  occasion 
to  examine  this  matter  historically  in  the  case  of  BallarUiney  and  I 
shewed  then  that  from  the  Eeformation  till  1661,  this  matter  of  the 
proclamation  of  banns  was  left  entirely  in  the  hands  of  the  church, 
and  the  ordinance  required  proclamation  of  banns  as  an  essential 
condition  precedent.    In  any  aspect  this  matter  of  the  proclamation 
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of  hanns  is  essenticUly  ecdesiadical,  not  in  the  sense  of  consistorial, 
but  as  being  within  the  regulation  and  control  of  the  church,  and 
particularly  of  the  minister  of  the  parish." 

This  decision  removes  the  doubts  which  have  been  felt  ever 
since  the  Act  4  &  5  William  IV.  c.  28  allowed  the  celebration  of 
regular  marriages  by  '*  ministers  not  belonging  to  the  Established 
Church."  Banns  remained  in  an  ambiguous  position,  and  the 
decision  that  they  are  still  ecclesiastical  is  conclusive  of  the  wisdom 
of  the  Boyal  Commission  in  not  proposing  ''  that  the  publication  of 
banns  should  be  prohibited  or  interfered  with  in  the  Established 
Churches,  when  desired  by  the  parties,  or  in  other  churches  or 
religious  denominations,  when  required  by  their  particular  disci- 
pline or  usage."  The  resumption  of  them  by  the  other  Presbyterian 
churches  in  Scotland  has  indeed  already  been  proposed,  and  is 
clearly  required  by  strict  theory.  '  But  all  this  gives  more 
interest  to  the  proposals  which  the  Eoyal  Commissioners  of 
1868  make  for  putting  the  matter  on  another  footing.  Our 
readers  will  remember  that,  as  stated  in  our  March  number, 
they  propose  that  henceforth  ail  marriages,  regular  or  other- 
wise, shall  take  place  before  either  a  minister  of  religion  or  a 
civil  officer  like  the  registrar.  This  recommendation,  however, 
is  not  unanimous,  and  their  proposal  as  to  banns  is  available  even 
if  the  present  distinction  of  regular  and  irregular  marriages  is 
adhered  to. 

''We  recommend  that,  in  all  cases  in  which  a  marriage  is  intended 
to  be  solemnized  within  the  parish  church  or  district  in  which 
either  party  lives,  the  requisite  notice  of  marriage,  accompanied  by  the 
necessary  declarations,  should  be  given  by  both  or  one  of  the  parties 
to  the  minister  of  religion  or  civil  officer,  by  or  before  whom  (or  by 
whose  svbstitvie  or  deputy)  the  marriage  is  intended  to  be  solemnized. 
By  means  of  this  provision,  the  whole  proceedings,  from  the  notice 
to  the  solenmization,  wiU  take  place  before  the  same  authority;  and 
the  solemnization  wiU  not  take  place  upon  the  mere  authority  of 
the  civil  registrar,  except  when  the  marriage  is  celebrated  in  his 
office." 

In  the  ordinary  case,  the  notice  is  to  be  given  fifteen  days  before 
the  marriage,  or  rather  before  the  certificate,  (that  the  legal  requisites 
for  marriage  have  been  complied  withj  is  handed  to  the  parties  by 
the  minister  or  civil  officer.  The  notices  are  to  be  filed  and  pre- 
served in  proper  notice  books  by  the  minister  or  civil  officer,  but 
"we  do  not  recommend  any  attempt  to  be  made  at  any  kind  of 
general  publication,"  hanging  up  notices  inside  an  office  being 
nugatory,  and  exposing  them  on  church  doors  oflfensive  rather  than 
useful  "We  are  at  the  same  time  aware  that  a  notice  book  of  this 
sort  gives  no  real  publicity,  and  that  the  power  of  inspection  is 
seldom  likely  to  be  used."  The  form  of  notice  of  marriage,  with  the 
accompanying  declaration,  is  taken  from  that  at  present  appointed 
by  statute  to  be  given  to  a  district  registrar  in  Ireland.    If  both 
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parties  belong  to  the  same  congregation,  and  are  personally  known 
to  the  minister  who  is  to  many  them,  nothing  more  is  necessary 
than  the  notice  to  him.  But  where  this  is  not  the  case,  a  duplicate 
oi  the  notice  is  to  be  sent  away  to  the  parish  of  the  other  party — 
addressed  to  the  minister  of  any  church  which  the  other  party  is 
stated  to  attend,  or  if  he  attends  none,  to  the  incumbent  of  the 
parish.  In  this  class  of  cases  the  time  to  elapse  before  a  certificate 
can  be  given  seems  to  be  three  weeks,  instead  of  a  fortnight  It 
is  proposed  that  a  "licensing  power"  by  which  the  inductee  may  in 
special  cases  be  abridged,  shall  be  vested  in  bishops  and  in  presby- 
teries and  in  the  district  registrar. 

The  minister  or  officer  receiving  the  notice  is  empowered,  though 
not  bound,  to  require  information  on  a  number  of  points  not 
included  in  the  forms  proposed,  e.g.  If  it  is  a  second  marriage, 
when  the  spouse  died?  What  is  the  relation  between  the  marrying 
parties  ?  Where  their  parents  or  guardians  are  ?  When  they  came 
to  the  parish?  &c.  And  then  comes  this  important  provision: 
"In  the  event  of  any  objection  to  the  solemnization  of  a  marriage 
which  (if  true  in  fact)  would  render  such  solemnization  illegal," 
being  made,  the  minister  or  civil  officer  should  refuse  the  certificate, 
and  should  refuse  solemnization.  The  evidence  before  the  Com- 
mission, especially  that  of  the  Bev.  Dr.  Grant  of  Edinburgh,  shews 
that  there  is  at  present  the  greatest  difficulty  felt  in  Scotland  how 
to  deal  with  the  matter  of  objections,  and  that  there  is  a  strong 
desire,  in  the  words  of  the  Lord  Justice-General,  "to  relieve  the 
minister  who  is  asked  to  celebrate  the  marriage  from  the  responsi- 
bility of  dealing  with  the  objection,"  and  "to  constitute  some 
tribunal  which  shall  do  it  for  him."  On  this  subject  the  Com- 
missioners confine  themselves  to  the  general  recommendation,  that 
"prompt  and  easily  accessible  means  should  be  provided  by  law, 
for  trying  the  validity  of  such  objections  in  all  contested  cases." 

Our  statement  of  the  proposals  of  the  Boyal  Commission  may 
conclude  with  the  remark,  that  in  their  view  these  preliminaries  to 
marriage  should  be  directory  merely,  and  not  essential  to  the 
validity  of  marriage.  That  is,  if  the  marriage  shall  be  actually 
solemnized,  it  is  not  to  be  afterwards  declared  void  because  of  the 
absence  of  any  or  all  of  the  observances  as  to  banns.  But  if  their 
full  proposals  were  carried  out,  as  all  marriage  would  be  public,  and 
public  marriage  could  only  be  celebrated  by  the  ministers  or  civil 
officers  whom  the  statute  would  charge  with  these  preliminaries, 
the  preliminaries,  though  directory  merely,  would  come  to  be 
practically  the  necessary  and  invariable  conditions  of  any  marriage. 

The  Eoyal  Commission  proposals,  supposing  them  to  apply  only 
to  regular  marriage,  are  no  doubt  a  great  improvement  on  the 
extreme  uncertainty  and  inefficiency  of  the  present  system.  But 
it  may  well  be  questioned  whether  they  are  not  too  elaborate.  The 
Lord  Justice-General  says,  with  regard  to  them,  "I  think  the  pro- 
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posed  requirements  preliminary  to  marriage  unnecessarily  burden- 
some, both  as  regards  the  forms,  and  the  time  which  would  be 
required  for  their  due  observance."  One  cause  of  the  complication 
of  the  proposals  results  from  making  the  whole  matter  of  notices 
depend  on  two  partiiBS,  the  civil  officer  and  the  minister,  before 
either  of  whom  it  is  recommended  that  marriage  shall  henceforward 
be  competent.  Opposite  ways  of  simplifying  this  scheme  are 
possible.  One  is,  to  make  regular  marriage  a  thing  wholly  ecclesi- 
astical and  in  fade  ecdesue,  and  let  the  notices  be  to  the  ministers 
of  religion  for  publication  in  the  congregations  where  the  parties 
attend.  Another  is,  to  drop  the  ecclesiastical  part  out  of  prescriptive 
statute,  and  simply  demand  publication  by  a  civil  officer  before 
marriage  is  celebrated,  leaving  the  form  of  celebration  to  the 
parties.  The  latter  course  is  that  adopted  in  the  bill  now  before 
the  House  of  Commons,  introduced  by  Dr.  Cameron,  which  we  now 
proceed  to  notice. 

It  fi]*st  abolishes  all  laws  demanding  proclamation  of  banns  as 
a  condition  of  regular  marriage,  or  punishing  for  omitting  them. 
Henceforth  publication  of  notices  is  to  come  in  their  place, 
and  the  certificate  of  such  publication  is  to  be  proof  of  it. 
The  publication  is  to  be  made  by  each  person  who  intends 
a  regular  marriage,  "giving  notice  of  the  intended  marriage 
to  the  registrar  of  the  registration  district  in  which  he  or  she 
resides,"  and  by  the  registrar  putting  it  into  his  "Marriage  Notice 
Book,"  and  on  the  same  day  "posting  or  putting  up  in  a  conspicuous 
and  accessible  place  on  the  door  or  outer  wall  of  his  office  a  public 
notice  of  the  intended  marriage,"  to  remain  there  for  seven  days. 
After  the  seven  days  he  gives  his  certificate.  The  fee  to  the 
registrar  is  two  shillings,  and  he  is  to  furnish  each  form  of  notice 
for  a  penny.  Wilfully  making  false  declarations  in  the  notice  of 
marriage,  or  in  the  objections  to  it,  alike  infer  the  pains  of  perjury. 
A  minister  "celebrating"  a  marriage  with  a  religious  ceremony 
without  a  certificate,  incurs  a  penalty  not  exceeding  £50;  and 
a  like  fine,  with  imprisonment,  awaits  the  registrar  who  gives  a 
false  certificate. 

These  'provisions  are  simple,  and  if  accepted  in  the  meantime  for 
regular  marriage,  could  easily  be  extended  to  all  public  marriages, 
in  the  event  of  the  recommendations  of  the  Commission  for 
universal  publicity  being  adopted.  But  the  ninth  section  contains 
elaborate  provision  for  a  matter  on  which  there  is  very  little  law  at 
present  in  Scotland — what  is  to  be  done  as  to  objections  to  marriage. 
They  must  be  put  in  writing  into  the  hands  of  the  registrar,  and 
then  he  judges  of  them.  If  they  refer  to  "formality  or  statutory 
requirement "  rather  than  to  legal  impediment  to  marriage,  e.g,  to 
mistakes  in  names,  times,  or  places,  the  registrar  is  to  report  the 
matter  to  the  Begisftrar-Geneml,  who  either  amends  and  sustains 
the  notice,  or  cancels  it,  reserving  to  the  parties  to  begin  anew. 
But  where  the  objection  is  more  serious,  as  that  the  parties  are 
within  forbidden  degrees,  or  are  married  already,  or  that  otherwise 
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there  is  some  l^al  impediment,  the  registrar  "  shall,  on  the  request 
in  writing  of  either  of  the  persons  intending  to  intermarry,  transmit 
the  notice  of  the  intended  marriage  and  the  statement  of  the 
objection  or  objections  "  to  one  of  the  divisions  of  the  Inner  House; 
and  **  such  notice  and  statement  shall  thereupon  constitute  a  depend- 
ing 8um7iiary  process  hefore  such  Division,  and  he  the  closed  record 
therein^  The  objector  is  to  be  appointed  to  lead  proof  on  an  early 
day ;  and  the  "judge  appointed  to  try  the  cause  "  shall  give  judg- 
ment against  the  unsuccessful  party  with  expenses. 

We  think  it  unnecessary  to  pronounce  any  opinion  on  the  merits 
of  this  bill.  It  has  some  advantages  in  simplicity,  and  it  makes  at 
least  an  effort  for  publication,  which  the  other  scheme  scarcely  does. 
It  is  quite  possible,  however,  that  the  difficulty  as  to  the  best  way  of 
publication  may  be  solved  unexpectedly  by  the  daily  and  weekly 
press.  There  are  less  than  half-a-dozen  marriages  daily  in  Edin- 
burgh :  may  the  time  not  come  when  the  statutory  notices  of  these 
interesting  events  will  be  published  beforehand  by  the  morning 
newspapers  ?  There  are  ten  or  so  every  week  in  all  Perthshire :  is 
the  weekly  press  of  that  county  not  adequate  to  the  publicity  that 
legislation  desires  ?  But  legislation  should  provide  the  proper 
facilities  for  general  information  being  given  in  this  or  some  other 
way — ^perhaps  by  prompt  transmission  of  each  notice  by  the  official 
receiver  to  the  capital  of  the  county,  or  to  Edinburgh.  The  main 
thing  to  observe  is  that  Dr.  Cameron's  may  be  either  a  final  or  an 
intermediate  bilL*  It  provides  for  Scotland  alone,  and  on  the 
assumption  that  Scotland  desires  to  adhere  to  its  distinction  of 
"  regular  marriages."  If  it  or  some  similar  bill  passes,  the  question 
raised  by  the  Eoyal  Commission  whether  "  regular  "  should  not  be 
exchanged  for  "  public "  marriages,  and  only  public  marriages  be 
recognized  as  vaUd,  may  be  put  off  for  some  time  longer.  If,  on  the 
other  hand,  the  Government  choose  to  take  up  the  Commission 
proposals  at  once,  it  is  not  worth  while  to  patch  separately  our 
comer  of  the  marriage  tricolour.  There  is  no  doubt  that  the  smaller 
question  may  be  settled  separately ;  but  it  is  desirable  that  any 
settlement  of  it  should  advance  the  consideration  of  the  larger  and 
international  one.  A.  T.  I. 


CHANCELLOE  KENT. 

(From  the  Albany  Law  Journal,) 

James  Kent  was  born  in  1763,  at  a  place  now  within  the 
boundaries  of  Putnam  county,  in  the  State  of  New  York.  His 
ancestry  were  professional  men,  of  liberal  education.  His  father, 
who  was  a  lawyer,  and  his  paternal  grandfather,  who  was  a  clergy- 
man, were  both  graduates  of  Yale  College.  His  mother  was  the 
daughter  of  a  physician.    His  brother,  Moss,  was  a  State  senator. 
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member  of  Congress,  county  judge,  and  registrar  in  chancery. 
James's  education  was  liberal  and  thorough.  He  entered  Yale 
College  in  1777.  In  1779  the  college  was  broken  up,  and  the 
students  were  dispersed  by  the  invasion  of  New  Haven  by  the 
British  troops.  It  was  during  this  exile  that  he  met  with  a  copy 
of  Blackstone's  Commentaries,  the  perusal  of  which  formed  his 
resolve  at  the  age  of  sixteen  to  become  a  lawyer.  He  graduated  with 
high  reputation  in  1781,  and  commenced  the  study  of  the  law  at 
Poughkeepsie  with  Egbert  Benson,  then  attorney-general,  and  after- 
ward one  of  the  judges  of  the  Supreme  Court.  His  law  reading 
was  very  extensive,  including  Grotius  and  Puffendorif,  and  he  also 
read'  largely  of  history,  poetry,  geography,  voyages,  and  travels. 
Indeed,  the  love  of  reading  continued  his  ruling  passion  through 
life.  Admitted  to  practice  in  1785,  he  spent  two  months  at  his 
native  place,  Fredericksburgh,  but  that  place  proving  too  solitary,  he 
returned  to  Poughkeepsie.  Here  in  the  same  year  he  married. 
Sensible  of  the  deficiencies  of  the  college  curriculum,  especially  in 
classic  training — ^the  only  Greek  then  read  at  Yale  being  the  New 
Testament,  and  the  only  Latin,  Virgil,  part  of  Horace,  and  Cicero's 
select  orations — he  resolved  to  extend  his  acquaintance  with  the 
ancient  and  modem  authors  by  a  course  of  self-instruction.  He 
divided  the  day-time  into  five  portions :  rising  early  he  read  Latin  till 
eight,  then  Greek  till  ten,  law  during  the  rest  of  the  forenoon ;  in 
the  afternoon  he  gave  two  hours  to  French,  and  the  rest  of  the  day 
to  English  authors.  This  course  he  continued  until  he  became  a 
judge.  He  read  Homer,  Xenophon,  and  Demosthenes,  and  his 
Latin  and  French  he  kept  up  throughout  his  life.  He  then  com- 
menced tie  formation  of  his  library,  which  finally  extended  to  very 
large  dimensions,  and  became,  next  to  his  family,  his  chief  source 
of  enjoyment  He  embraced  the  federal  side  in  politics,  and 
became  the  friend  of  Jay  and  Hamilton.  In  1790  and  1792  he 
represented  Dutchess  county  in  the  State  assembly,  and  about  this 
time  unsuccessfully  ran  for  Congress.  In  1793  he  removed  to  New 
York.  In  this  year  he  was  appointed  professor  of  law  in  Columbia 
College,  and  commenced  the  delivery  of  lectures  in  1794,  which 
were  well  attended,  A  second  course  the  pext  year  was  less  well 
patronized,  and  he  was  discouraged  from  delivering  another.  The 
first  three  lectures  were  afterward  published,  but  the  sale  did  not 
reimburse  the  expense  of  publication.  In  1796  he  was  appointed 
master  in  chancery,  a  lucrative  oflBce.  In  the  same  year  he  was 
sent  to  the  legislature  from  the  city  of  New  York  The  next  year 
he  was,  without  solicitation,  and  unexpectedly  to  himself,  appointed 
recorder  of  the  city.  The  emoluments  from  this  office  and  his 
mastership  were  so  great  that  he  relinquished  the  active  business  of 
his  profession,  for  which  he  never  seems  to  have  had  much  liking, 
and  to  which,  from  constitutional  diffidence  and  secluded  habits,  he 
seems  not  to  have  been  specially  adapted.  In  1798  Governor  Jay 
appointed  him  junior  judge  of  the  Supreme  Court.      He  then 
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returned  to  Poughkeepsie,  but  ^the  next  year  removed  to  Albany, 
where  he  continued  to  reside  till  1823.  In  1800  he  was  appointed 
one  of  the  commissioners  to  revise  the  Statutes.  In  1804  he  was 
appointed  chief  justice,  which  position  he  held  till  1814.  In  the 
latter  year  he  was  appointed  Chancellor,  and  held  this  office  till 
1823,  when,  having  attained  the  age  of  sixty  years,  he  became  dis- 
qualified from  further  service  by  the  constitution  of  the  State.  In 
1824  he  again  accepted  the  position  of  law  professor  at  Columbia 
College,  removed  to  the  city  of  New  York,  and  then  commenced  the 
delivery  of  those  lectures  which  he  enlarged  into  his  immortal  Com- 
mentaries.    He  died  in  1847,  at  the  age  of  eighty-four  years. 

In  even  a  greater  degree  than  Mansfield  in  England,  and  Parsons 
and  Story  in  Massachusetts,  Kent  must  be  regarded  as  the  creator 
of  the  law  which  he  pronounced  from  the  bench.  When  he  took 
his  seat  on  the  bench  the  law  was  in  embryo ;  everything  was  vague 
and  uncertain;  there  were  no  reports  of  the  Supreme  Court,  nor  any 
known  or  established  precedents.  The  judges  generally  pronounced 
their  opinions  orally,  and  without  much  j)romptness  or  regularity. 
Kent  introduced  the  practice  of  delivering  written  opinions  in  cdl 
cases  of  importance,  and  of  deciding  the  cases  without  delay. 
During  the  last  three  or  four  years  of  his  sitting  in  the  Supreme 
Court  he  had  everything  his  own  way ;  he  was  willing  to  do  all  tlie 
work,  and  his  colleagues  were  willing  he  should.  Thus,  at  the 
October  term,  1811  (8th  Johnson),  he  wrote  all  the  opinions,  some 
sixty  in  number,  and  headed  them  "^«r  curiam^''  to  save  the  feel- 
ings of  his  associates.  In  the  Court  of  Chancery,  also,  there  were 
no  precedents,  except  a  few  cases  heard  in  the  Court  of  Errors  on 
Appeal,  and  reported  by  Johnson.  It  is  said  that  during  the  whole 
period  of  his  chancellorship,  not  a  single  opinion  or  dictum  of  his 
predecessors  was  cited.  His  opinions,  collected  in  twenty-three 
volumes  of  reports,  while  they  scarcely  yield  to  those  of  Mansfield 
and  Story  in  exhaustive  and  universal  learning,  excel  them  in  clear- 
ness and  felicity  of  expression.  He  doubtless  felt  that  he  was 
forming  the  law  for  future  generations,  for  he  delighted  to  leave  no 
aspect  of  the  subject  of  examination  unscanned,  and  his  dicta  have 
fuiiiished  the  substantial  grounds  of  countless  subsequent  adjudica- 
tions. Somewhat  too  diffuse  and  extended,  therefore,  to  be  regarded 
as  perfect  models  of  judicial  decisions,  their  purpose  and  use  must 
not  be  lost  sight  of,  nor  must  it  be  forgotten  that  the  judge  was  act- 
ing the  part  of  preceptor  as  well  as  that  of  arbitrator.  To  these 
opinions  his  successors  and  the  profession,  not  only  in  this  State, 
but  throughout  the  country,  have  resorted  for  more  than  half  a  cen- 
tury as  to  an  oracle.  To  the  modest  and  arduous  labours  of  Kent 
many  an  infant  community  owes  the  greater  part  of  its  juris- 
prudence, and  much  of  its  political  security  and  peace.  On  his 
retirement  from  office,  the  bar  of  the  city  of  New  York  presented 
hira  an  address,  containing  the  following  expressions:  "During 
this  long  course  of  services,  so  useful  and  honourable,  and  which 
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will  fonn  the  most  brilliant  period  in  our  judicial  history,  you 
have  by  a  series  of  decisions,  in  law  and  equity,  distinguished  alike 
for  practical  wisdom,  profound  learning,  deep  research,  and  accurate 
discrimiDation,  contributed  to  estabUsh  the  fabric  of  our  juris- 
prudence on  those  sound  principles  that  have  been  sanctioned  by 
the  experience  of  mankind,  and  expounded  by  the  venerable  and 
enlightened  sages  of  the  law.  Though  others  may  hereafter  enlarge 
and  adorn  the  edifice,  whose  deep  and  solid  foundations  were  laid 
by  the  wise  and  patriotic  framers  of  our  government  in  that  common 
law,  which  they  claimed  for  the  people  as  their  noblest  inheritance, 
your  labours  on  this  magnificent  structure  will  for  ever  remain 
eminently  conspicuous,  commanding  the  applause  of  the  present 
generation,  and  exciting  the  admiration  and  gratitude  of  future 
ages."  This,  although  the  inevitable  language  of  contemporary 
compliment,  has  proved  prophetic  and  unexaggerated.  A  similar 
address,  presented  to  him  by  the  bar  at  Utica,  contains  the  state- 
ment that  "  in  the  space  of  little  more  than  nine  years  an  entire 
and  wonderful  revolution  in  the  administration  of  equity  has  been 
accomplished,"  and  an  apt  reference  to  Blackstone's  account  of  a 
similar  revolution  wrought  in  the  English  Court  of  Chancery,  in  the 
same  length  of  time,  by  Sir  Heneage  Finch,  who  became  Chancellor 
in  1673.  Story  says  of  Kent's  judicial  labours, '"  It  required  such 
a  man,  with  such  a  mind,  at  once  liberal,  comprehensive,  exact,  and 
methodical ;  always  reverencing  authorities  and  bound  by  decisions ; 
true  to  the  spirit,  yet  more  true  to  the  letter  of  the  law ;  pursuing 
principles  with  a  severe  and  scrupulous  logic,  yet  blending  with 
them  the  most  persuasive  equity ;  it  required  such  a  man,  with  such 
a  mind,  to  unfold  the  doctrines  of  chancery  in  our  country,  and  to 
settle  them  upon  immovable  foundations." 

But  it  is  to  his  Commentaries  that  Kent  owes  his  widespread 
and  enduring  fame.  The  first  book  placed  in  the  hands  of  the 
American  law  student ;  the  source  to  which  the  experienced 
practitioner,  after  wearying  himself  among  the  crudities  of  other 
elementary  writers  and  the  irreconcilable  disagreements  of  judicial 
decisions,  still  resorts  with  confidence ;  an  authority  of  the  supremest 
influence  in  our  courts ;  these  Commentaries  have  thus  far  been 
without  a  rival,  and  probably  can  never  be  displaced  so  long  as  our 
present  system  of  jurisprudence  prevails.  Story  prophesied  rightly 
when  he  wrote,  in  1832,  "  My  deliberate  judgment  is  that  your 
work  will  constitute  the  basis  of  the  most  enviable  fame,  that 
of  being  the  American  Blackstone,  a  title  of  which  you  can  never 
be  robbed,  and  which  must  be  as  enduring  as  our  Jurisprudence." 
God  makes  the  folly,  as  well  as  the  wrath,  of  man  to  praise  Him, 
and  the  stupid  enactment  of  the  New  York  Constitution,  which 
tamed  its  judges  out  of  office  at  the  age  of  sixty,  has  atoned  for  all 
the  injustice  it  wrought,  by  giving  us  Kent's  Commentaries. 

Kent  was  modest,  simple,  guileless,  and  free  from  envy.     He 
never  sought,  but  rather  shunned,  the  glare  of  public  life,  and  yet 
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was  unaifectedly  touched  by  the  marks  of  popular  reverence  which 
he  received.    In  1823,  after  his  retirement,  he  paid  a  visit   to 
Boston,  where  he  was  received  with  the  homage  due  to  his  merits. 
Ticknor  gives  an  interesting  account  of  the  lionizing  of  the  simple- 
hearted  chancellor.    He  says,  "  He  is,  in  his  conversation,  extremely 
active,  simple  and  entertaining,  and  I  know  not  when  we  have  had 
among  us  a  man  so  much  to  my  mind  in  all  things Every- 
body was  delighted  with  him.    His  whole  visit  among  us  was  an 
unbroken  triumph,  which  he  enjoyed  with  the  greatest  openness/' 
At  Mr.  Quincy's,  John  Quincy  Adams  "  made  a  most  extraordinary 
attack  on  the  character  of  Lord  Chancellor  Bacon,  saying  that  his 
Essays  give  proof  of  a  greater  corruption  of  heart,  of  a  more  total 
wickedness  than  any  book  he  ever  saw."    Our  New  York  Chancellor 
expressed  the  most  simple  and  natural  astonishment  at  this,  and  we 
got  over  the  matter  the  next  day,  at  dinner,  by  drinking  to  *'  the 
memory  of  Chancellor  Bacon,  with  all  his  faults "  a  toast  which 
Mr.  Prescott  evidently  gave  with  the  greatest  satisfaction.    "  Indeed, 
the  Chancellor  seemed  to  give  an  uncommon  stir  and  brightness  to 
men*s  faculties  while  he  was  with  us,  ...  .  there  seemed  to  be  a 
happy  and  healthful  excitement  of  the  intellectual  powers   and 
social  feelings  of  all  with  whom  he  came  in  contact,  that  was  the 
evident  result  of  his  rich  talents  and  transparent  simplicity   of 
character,  and  which  I  have  never  known  to  be  produced  among  us 
in  the  same  degree  by  any  other  individual."    Ticknor  also  tells  of 
a  famous  dinner  of  the   Phi   Beta  Kappa   Society,   of  Harvard 
University,  at  which  the  Chancellor  was  the  chief  guest.    He  says : 
"  The  best  toasts  we  ever  had  in  this  part  of  the  country  were  given, 
on  requisition  from  the  chair,  at  an  instant  s  warning,  and  the  suc- 
cession was  uninteiTupted.    Judge  Parker  gave,  *  The  happy  climate 
of  New  York,  where  the  moral  sensibilities  and  intellectual  energitjs 
are  preserved  long  after  constitutional  decay  has  taken  place ;'  and 
Judge  Story  gave,  *  The  State  of  New  York,  where  the  law  of  the 
land  has  been  so  ably  administered  that  it  has  become  the  land  of 
the  law  ;'  to  which  the  Chancellor  instantly  replied,  *  The  State  of 
Massachusetts,  the  land  of  Story  as  well  eis  of  Song;'  and  so  it  was 
kept  up  for  three  or  four  hours,  not  a  soul  leaving  the  table.     At 
last  the  Chancellor  rose,  and  the  whole  company  rose  with  him, 
and  clapped  him  as  far  as  he  could  hear  it,  and  then  all  quietly 
separated.     It  was  the  finest  literary  festival  I  ever  witnessed,  and 
I  never  saw  anybody  who  I  thought  would  enjoy  it  more  than  the 
Chancellor  did.  .  .  .     T  really  think  he  is  not  only  one  of  the  most 
powerful,  but  one  of  the  most  interesting  men  I  ever  saw."    On  one 
occasion  the  Chancellor  told  Mr.  Kirkland  that  he  was  going  to 
Bichmond,  and  he  continued,  "  While  there  I  mean  to  call  on  Chief 
Justice    Marshall.      We   don*t    know   each   other.      I   shall  not 
announce  my  name  at  the  door,  btit  shall  go  in,  and  when  I  see 
him,  shall  ask  if  this  is  Chief  Justice  Marshall.    On  his  answering  in 
the  aflfirmative,  I  shall  say,  *  This  is  Chancellor  Kent.*    He  will  be 
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glad  to  meet  me  as  I  to  meet  him,  and  the  Justice  and  the  Chan- 
cellor will  have  a  royal  time/'  According  to  the  Bichmond 
newspapers,  the  Chancellor  actually  carried  out  his  plan  to  the 
letter,  saying  to  the  Chief  Justice,  that  as  he  was  not  certain  of 
meetiog  him  in  the  next  world,  he  was  determined  to  see  him  in  this. 
The  Chancellor  and  his  wife  were  once  traveUing  in  a  one-horse 
carriage,  long  before  the  days  of  stage-coaches,  to  visit  friends  who 
lived  in  the  then  almost  inaccessible  region  of  Canandaigua;  they 
lost  their  way,  night  came  on,  and  finding  themselves  on  a  wrong 
road,  they  stopped  at  a  log-house,  and  solicited  entertainment  for 
the  night.  The  good  woman  of  the  house  made  them  welcome,  gave 
them  a  homely  supper,  and  explained  that  she  did  not  expect  her 
husband,  who  was  chopping  wood  a  few  miles  oflF,  to  come  home  till 
late.  She  then  told  her  guests  to  take  her  bed  in  the  corner  and 
that  she  and  her  husband  would  sleep  in  the  "chamber,"  and 
desiring  the  Chancellor  to  let  her  husband  in  on  his  return,  she  took 
a  candle  and  climbed  up  a  ladder  through  a  trap-door  into  the 
"  chamber."  The  guests  then  went  to  bed,  but  the  Chancellor  was 
nneasy.  He  observed  to  his  wife,  "  Betsey,"  that  the  door  did  not 
lock ;  that  he  feared  the  chopper,  coming  home  in  the  dark,  and 
finding  another  man  in  his  bed,  and  apparently  with  his  wife,  would 
begin  to  "  chop ;"  and  that  he  thought  he  would  get  up  and  put  a 
table  against  the  door,  so  as  to  gain  time  for  explanation  while  the 
good  man  was  opening  the  door.  He  got  up  accordingly,  and  was 
in  the  act  of  pushing  the  table  against  the  door,  when  a  tall, 
stalwart  figure,  in  red  flannel  shirt-sleeves,  with  a  big,  black  cat- 
skin  cap  upon  his  head,  pushed  open  the  door.  He  looked  like  a 
thunder-cloud  for  an  instant,  but  was  met  witTi  this  address  by 
the  guest  iij  his  shirt :  "  My  name  is  James  Kent.  I  am 
Qbancellor  of  the  State  of  New  York.  The  woman  in  that 
bed  is  my  wife,  Betsey.  Your  wife  is  upstairs.  There  is  your 
supper."  The  explanation,  which  certainly  was  not  constructed  on 
the  theory  of  pleading  in  the  Chancellor's  court,  made  everything 
harmonious.  The  Chancellor  was  very  absent-minded,  and  in  the 
habit  of  talking  aloud  to  himself  on  the  bench.  This  latter  habit 
caused  a  great  deal  of  amusement  among  the  bar,  and  many  stories 
—some  apocryphal — are  related  of  it.  It  is  said  that,  on  one 
occasion,  the  Chancellor  and  a  friend  being  invited  to  a  party,  the 
question  arose  whether  they  should  go  in  "  pumps  "  or  boots.  The 
friend  decided  on  pumps,  and  they  started  off  together  down  Broad- 
way. The  Chancellor  soon  fell  behind  his  friend  a  few  paces,  and 
glancing  down  espied  a  pair  of  boots  at  his  side.  Instantly  he  laid 
hold  of  the  owner  of  the  boots,  and  exclaimed,  "  Now,  my  dear 
fellow,  that's  not  fair ;  you  agreed  to  pumps ;  you  have  practised  a 
positive  imposition  on  me — it's  not  at  all  fair."  The  ChanceDor's 
habit  was  to  retire  to  bed  at  ten  o'clock,  but  he  frequently  became 
drowsy  before  that  time.  One  evening  Judge  Catron,  of  the  United 
States  Supreme  Court,  called  late ;  the  room  was  dimly  lighted,  and 
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the  ChaDcellor  was  half  asleep ;  he  understood  his  visitor's  iiam6  as 
Catlin,  and  fancying  him  to  he  the  famous  lecturer  on  the  North 
American  Indians,  he  thus  addressed  him  in  his  simple,  rapid 
manner :  "  Glad  to  see  you,  Mr.  Catlin ;  you're  a  wonderful  man ; 
yes,  a  wonderful  man.  Youll  make  your  fortune  with  your  exhibi- 
tion of  yourself  and  your  Indian  things  and  curiosities.  I  advise 
you  to  go  abroad  and  show  yourself  around,  for  it  must  and  ought 
to  make  your  fortune,  Mr.  Catlin."  The  Chancellor  had  a  good  deal 
of  dry  humour  with  all  his  simplicity.  Once  when  he  and  his  wife 
were  walking,  a  person  whom  the  Chancellor  disliked  came  up  and 
shook  hands  with  the^Chancellor,  and  the  latter  said,  "  Glad  to  meet 
you,  sir."  After  they  parted,  "Betsey"  reproached  her  husband 
with  his  hypocrisy,  to  which  he  replied,  "  I  was  glad  to  rneet  him ; 
but  I  should  have  been  very  sorry  if  he  had  been  going  our  way." 
A  friend  once  caught  him  reading  the  New  York  EveniTig  Post,  and 
knowing  his  dislike  of  its  politics,  expressed  his  suprise  that  he 
should  read  such  a  newspaper.  "Why  not  ?"  said  the  Chancellor; 
"  I  want  to  know  what  the  devil  is  doing  in  the  world  as  well  as 
other  people."  It  must  have  been  after  his  retirement  from  office 
that  his  son  William,  who  owned  a  country  place  in  New  Jersey, 
found  his  revered  father,  who  was  visiting  him,  at  a  dangerous 
height  in  a  cherry-tree,  enjoying  the  fruit,  and  besought  the  old 
gentleman  to  come  down  at  once,  carefully,  "and  never  mind 
appearances."  "  My  son  "  replied  the  cheerful  old  gentleman,  "  I 
am  used  to  elevated  stations,  and  know  how  and  when  to  descend 
with  dignity."  • 

The  Chancellor's  ideas  of  the  qualifications  for  admission  to 
practice  in  his  court  were  quite  peculiar.  He  thought  that  if  a 
counsellor  had  been  admitted  in  the  Supreme  Court,  there  was  no 
need  of  a  formal  examination  on  his  application  for  admission  in  the 
Court  of  Chancery.  He  was  also  of  opinion  that  if  a  man  showed 
himself  unqualified  to  practise,  the  public  would  soon  discover  it, 
and  desert  him — an  opinion  from  which  observation  leads  us  to  dis- 
sent. When  Mr.  Kirkland  applied  for  admission,  he  called  at  the 
Chancellor's  house,  and  found  him  shaving  himself.  The  Chancellor 
asked  him  if  he  knew  his  90th  rule.  The  applicant  replied  that  he 
did  not  "  Go  to  my  brother  Moss," — Moss  was  the  Registrar — 
"  and  he  will  give  you  your  license."  Mr.  Levi  Beardsley  had  a 
similar  experience,  except  that  he  proved  rather  better  qualified 
than  Mr.  Kirkland,  for  he  was  able  to  say  that  he  had  bought  the 
Chancellor's  rules,  and  was  going  to  read  them.  At  least  one  story 
told  of  the  Chancellor  would  indicate  that  he  sometimes  regretted 
his  leniency  in  this  regard.  He  had  been  much  annoyed  by  the 
irregular  practice  of  a  solicitor,  who  resided  in  Troy,  and  who  was 
more  vigorous  and  energetic  than  learned,  and  one  day  a  friend 
found  him  fuming  and  talking  to  himself  in  violent  terms  of  dis- 
paragement of  this  solicitor.  "  Well,  Chancellor,"  said  his  friend, 
"  why  did  you  let  him  in  your  court  ? "     "  Let  him  in,  let  him  in. 
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sir?"  replied  the  Chancellor,  impatiently;  "I  didn't  let  him  in, 
sir ;  he  broke  in,  sir ;  he  broke  in." 

The  only  picture  we  have  been  able  to  find  of  Kent  upon  the 
bench,  is  contained  in  one  of  Story's  letters,  written  in  1807,  before 
Kent  had  attained  his  greatest  fame.  He  writes :  "  Kent's  celerity 
and  acuteness  stnick  me  immediately.  He  seems  to  be  a  good 
lawyer,  and  despatches  business  with  promptituda  A  little  too 
much  haste,  and  a  disposition  to  interrupt,  in  some  measure  lessens 
the  pleasure  of  seeing  him.  He  has  a  careless  manner  of  sitting, 
which,  though  rather  ungraceful,  was  pleasant  to  me.  It  seemed  to 
be  the  ease  of  a  man  who  felt  adequate  to  the  exigencies  of  his 
station.  On  the  whole,  if  he  be  not  a  very  great  man,  I  am  satisfied 
he  is  not  humble  in  his  acquirements."  These  two  great  men 
became  the  warmest  friends  and  mutual  admirers.  Their  corre- 
spondence shews  the  hearty  good-will  and  entire  absence  of  envy 
of  both.  Kent  ,was  always  a  generous  man  in  his  estimate  of 
others. 

Kent's  two  chief  idols  were  his  library  and  his  wife  "  Betsey." 
He  consulted  both  frequently.  His  library  was  one  of  the  largest 
in  the  country,  in  its  day,  and  every  book  was  profusely  annotated. 
These  books  descended  to  his  accomplished  son.  Judge  William 
Kent,  who  increased  the  department  of  criminal  trials,  until  it 
formed  an  unrivalled  and  most  curious  collection.  Mrs.  Kent  must 
have  been  a  woman  of  sound  sense  as  well  as  great  amiability,  for 
her  husband  did  not  scruple  to  confess  that  he  sometimes  ''  took  her 
opinion,"  and  the  great  harmony  of  their  domestic  life  was  one  of 
the  most  beautiful  circumstances  of  the  Chancellor's  career.  The 
following  story  is  sometimes  told  of  Kent,  and  sometimes  of  Judge 
Cowen,  who  was  also  in  the  habit  of  talking  over  his  cases  with  his 
wife.  On  coming  home  from  court  one  day,  the  Chancellor  said  to 
his  wife  that  he  had  been  trying  a  troublesome  question, — whether 
a  certain  cooking-stove  was  a  fixture.  "  Well,"  asked  the  practical 
woman,  "  does  it  bake  well  ? "  "  Yes,  I  believe  so,"  was  the  reply. 
"Then  it's  a  fixture,  or  ought  to  be,"  said  the  good  lady,  un- 
hesitatingly. An  opinion  in  which  all  those  who  had  experienced 
the  difficulty,  common  at  that  day,  of  getting  stoves  to  "  bake  well," 
would  undoubtedly  have  concurred.  The  Chancellor  was  fond  of  a 
glass  of  wine,  and  of  martial  music.  He  was  passionately  fond  of 
geographical  researches,  and  prided  himself  on  being  a  better 
geographer  than  lawyer.  He  must  have  forgotten  his  geography, 
when  in  a  letter  to  Thomas  Washington  (16  A  L.  J.  41),  he  says, 
that  vrhen  he  resided  at  Albany,  he  took  "  daily  delightful  country 
rides  among  the  Catskill  or  the  Vermont  mountains," — or  else  he 
had  a  remarkably  fast  horse. 

Such  was  the  simple,  unpretentious,  unselfish  conscientious  career 
of  America's  wisest  lawyer, — a  man  of  whom  Wirt  said  that  he 
knew  more  law  than  most  of  the  other  judges  in  the  United  States 
put  together.     God  spared  His  life,  so  lovely  and  so  honoured,  to  a 
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ripe  old  age,  and  granted  him  the  unimpaired  use  of  his  faculties. 
As  he  had  nurtured  the  infancy  of  the  Court  of  Chancery,  so  he 
survived  to  stand  by  its  grave.     His  .last  days  were  spent  in  the 
service  of  his  fellow^men.     In  the  firat  edition  of  his  Commentaries 
published  after  his  death,  we  discover  notes  which  must  have  been 
written  by  him  within  a  few  months  of  his  decease.    The  future 
generations  of  lawyers,  who  will  derive  their  surest  and  deepest 
knowledge  of  the  law  from  his  Commentaries,  can  find  no  better 
model  for  their  own  private  and  public  conduct,  than  the  republican 
simplicity,  modesty,  and  purity  of  the  author  himself.    The  language 
of  eulogy  was  in  no  wise  prostituted  in  the  address  of  the  Albany 
Bar,  on  Kent's  retirement :  "  Still,  the  members  of  the  Bar  and  your 
fellow-citizens  cannot  but  deeply  deplore  the  loss  of  a  learned  and 
upright  judge,  who  has  marked  the  great  outlines  of  our  judicial 
system,  and  whose  decisions  iiave  elevated  the  character  of  our 
courts  to  a  high  rank  in  the  nation ;  of  an  accomplished  scholar, 
whose  various  learning  has  been  devoted  to  the  illustration  and 
embellishment  of  legal  science ;  of  a  warm  and  generous  patron  of 
young  men,  encouraging  them  in  the  career  of  usefulness  by  his 
kindness,  and  stimulating  their  ambition  by  his  example ;   of  a 
gentleman,  exhibiting  in  his  official  intercourse  the  most  accessible 
and  unostentatious  manners,  neither  affected  by  dignity  of  station 
nor  rendered  overbearing  by  the  exercise  of  power ;  of  a  moralist, 
whose  pure  and  incorruptible  mind  has  been  a  constant  terror  to 
dishonesty  and  fraud."     The  record  of  this  spotless  and  amiable  life 
stirs  even  in  us,  who  never  knew  him,  a  feeling  of  personal  affec- 
tion, such  as  inspired  the  honeyed  utterance  of  Ogden  Hoffman,  in 
moving  the  resolutions  of  the  bar  of  the  city  of  New  York,  on  his 
death,  when  he  said :  "  I  would  love  to  linger  upon  the  purity  of 
his  character;  the  truthfulness  of  his  mind;  the  honesty  of  his 
purposes;  the  child-like  simplicity  of  his  manners;   the  trusting 
confidence  of  his  friendship  ;  the  gushing  tenderness  toward  those 
who  had  been  his  companions  at  the  Bar  and  the  sharers  of  his  toils, 
— a  tenderness  extended,  as  I  have  known  and  felt,  even  toward 
their  sons,  whose  career  he  would  watch  and  guide  with  a  solicitude 
almost  parental.     I  would  love  to  linger  on  his  devotion  to  the 
honour  and  character  of  our  profession;  upon  the  joy  which  every 
act  or  decision,  that  advanced  or  elevated  it,  would  inspire ;  upon 
his  honest  and  virtuous  indignation  at  every  deed  that  soiled  the 
ermine  of  the  judge  or  stained  the  gown  of  the  advocate."    Fortunate 
indeed  is  our  country,  and  happy  should  those  of  our  profession  be, 
when  the  Englishman  refers  with  just  pride  to  his  Mansfield  and 
his  EomiUy,  that  we  can  point  to  our  Story  and  our  Kent, — their 
equals  in  genius  and  virtues  ! 
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FELONY  BY  SERVANTS  OF  A  CARRIERS 

The  case  of  M*Queen  v.  The  Great  Western  Railway  Company  (23 
W.  R  698,  L.  R  10  Q.  B.  569,  briefly  noticed  arUe,  p.  115)  is  one 
of  great  importance  with  regard  to  the  position  of  railway  com- 
panies as  carriers  of  goods,  as  qualifying  many  of  the  expressions 
used  in  the  decision  in  Vaughton  v.  ITie  London  and  Norths  Western 
BaUway  Company  (22  W.  R  698,  L.  R  9  Ex.  93).  The  question 
in  both  cases  was  as  to  the  amount  of  evidence  necessary  to 
sustain  a  replication  of  felony  of  the  company's  servants  to  a  plea 
of  the  Carriers  Act  The  statement  of  the  law  contained  in  the 
head-note  of  the  report  of  VaughtoifCs  case  in  the  Law  BeportSy 
as  the  result  of  that  case,  can  no  longer  be  considered  as  the 
law.  It  seems  to  us  that  that  statement,  though  accurately  giving 
the  effect  of  the  judgment  of  Piggot,  R,  was  a  little  too  sweep- 
ing as  an  expression  of  the  necessary  result  of  the  whole  case. 
It  is  as  follows : — "  In  an  action  against  carriers  for  the  loss  of  the 
plaintifiT's  goods,  upon  an  issue  that  the  loss  arose  from  the 
felonious  acts  of  the  defendant's  servants,  it  is  sufficient  to  prove 
facta  which  render  it  more  probable  that  the  felony  was  com- 
mitted by  some  one  or  other  of  the  defendant's  servants  than  by 
any  one  not  in  their  employment ;  and  it  is  unnecessary  to  give 
such  evidence  as  would  suffice  to  convict  any  particular  servant." 
We  think  the  true  effect  of  Vaughton^s  case  is  confined  to  the  last 
sentence,  and  the  decision  that  it  is  not  necessary  to  fix  any 
particular  servant  seems  to  be  good  sense  and  good  law.  As 
Kelly,  C.B.,  puts  it,  suppose  a  railway  company  have  possession  of 
a  parcel  to  be  forwarded  on  the  day  following  that  on  which  it  was 
received ;  suppose  that  in  the  interval  it  is  locked  up  in  a  cup- 
board, to  which  two  of  the  servants,  and  two  only,  have  a  key,  and 
that  it  is  stolen  in  the  night  under  circumstances  which  irresisti- 
bly lead  to  the  inference  that  one  or  other  of  these  two  persons 
must  be  the  thief,  it  might  well  be  that  it  would  be  impossible  to 
bring  home  the  crime  to  either,  and  that  if  either  were  put  on  his 
trial  he  would  be  entitled  to  an  acquittal  But  in  such  a  case  could 
it  be  doubted  that  a  replication  of  felony  to  a  plea  of  the  Carriers 
Act  would  have  been  proved  ? 

On  the  strength  of  the  decision  in  Vaughton's  case,  Cockbum, 
C.J.,  had  directed  the  jury  in  MQiieen  v.  Great  Western  Railway 
Company  that  if  the  facts  were,  in  their  opinion,  more  consistent 
with  the  guilt  of  the  defendants'  servants  than  that  with  that  of 
any  other  person  not  in  their  employ,  that  was  sufficient  to  call 
on  the  defendants  for  an  answer,  which  not  having  been  given, 
the  inference  might  well  be  that  a  felony  had  been  committed 
by  some  of  the  defendants'  servants.     This  was  held  a  wrong 

^  See  Campbell  v.  North  British  BaUway  Company^  1  Eettie,  p.  433,  and  remarks 
on  it,  ante  toI.  xix.  p.  636. 
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direction,  and  it  is  obvious  on  reflection  that  it  cannot  be  correct 
The  greater  probability  that  the  goods  were  stolen  by  the  defendants' 
servants  arose  from  their  having  greater  opportunity  of  committing 
the  theft,  but  the  goods  in  question  were  in  a  siding  easy  of  access  to 
the  public,  and  though  it  would  have  been  more  difficult  for  one 
of  the  public  to  commit  the  theft  unobserved,  it  was  not  by  any 
means  impossible,  there  being  a  number  of  persons  about  with 
carts  taking  things  away  from  the  statioa  It  is  obvious  that  it 
cannot  be  laid  down  as  a  rule  that  the  fact  that  one  person  has  a 
greater  opportunity  of  committing  a  theft  than  another  iaprifnd 
facie  evidence  against  him  that  he  has  committed  it.  As  Quain, 
J.,  said,  if  this  were  so  the  ontis  would  always  lie  on  the  rail- 
way company  to  show  that  there  had  not  been  a  felony  by 
their  servants ;  for  in  almost  all  cases  the  railway  company's 
servants  would  have  more  opportunity  of  stealing  the  things 
than  the  public  at  large.  The  fact  that  the  defendants  are  a 
railway  company  is  generally  sufficient  evidence  for  a  jury  from 
which  to  draw  any  inference  of  fact  favourable  to  a  plaintiff,  but 
it  is  rather  too  strong  to  say  that  it  is  legal  evidence  that  their 
servants  have  committed  a  felony,  which  is  pretty  nearly  the  effect 
of  the  plaintiff's  contention  in  M'QueefCs  case. 

The  question.  What  is  sufficient  evidence  to  raise  a  prtmd  fcuAe 
case  of  felony  against  the  defendants'  servants'?  is  one  as  to  which 
(as  in  many  other  cases  of  evidence  or  no  evidence)  it  is  difficult,  if 
not  impossible,  to  lay  down  a  general  rule.  The  expressions  used  by 
WiUes,  J.,  in  Mdcalfc  v.  London,  Brighton^  and  South  Coast  Rail- 
way Company  (6  W.  R  498,  4  C.  B.  K  S.  307)  and  in  Greai 
Western  Railway  Company  v.  Rimell  (18  C.  B.  575)  seem  to  show 
that,  in  the  opinion  of  that  learned  judge,  some  one  substantial 
credible  fact  must  be  shown  inconsistent  with  the  theory  that 
some  other  person  than  the  company's  servants  was  the  thief. 
We  doubt  whether  this  formula,  when  carefully  analyzed,  really 
carries  us  much  farther.  By  "  inconsistent "  is  it  meant  **  abso- 
lutely inconsistent,"  or  "more  or  less  inconsistent"?  If  the 
former  is  meant,  we  think  the  rule  is  too  strong ;  if  the  latter,  then 
it  becomes  a  mere  question  of  degree,  as  it  seems  to  us  that  the 
question  whether  there  is  evidence  ifor  a  juiy,  in  cases  of  this 
sort  generally  is.  Suppose,  for  instance,  that  the  property  stolen 
was  deposited  in  some  place  in  order  to  obtain  access  to  which  any 
outsider  would  have  to  climb  over  a  very  high  wall;  it  might 
not  be  impossible  or  even  outrageously  improbable  that  a  thief  by 
great  agility  should  get  over  it,  just  as  men  by  the  help  of  ingeni- 
ous contrivances  escape  from  prisons,  and  yet,  of  course,  it  would 
be  by  many  degrees  more  probable  that  one  of  the  company's 
servants  who  had  easy  access  to  the  place  should  have  stolen  the 
article.  But  if  it  is  admitted  that  in  such  a  case  there  would  be 
evidence  of  a  felony  by  the  company's  servants,  it  is  plain  that 
the  matter  becomes  one  of  greater  or  less  probability,  and  the 
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canon  laid  down  by  Willes,  J.,  does  not  really  afford  us  very 
much  help.  Every  case  must  be  judged  of  with  reference  to  the 
conflicting  probabilities  involved  in  its  own  special  facts,  and  the 
decision  in  M'Qaeen  v.  The  Great  Western  Railway  Company  must 
not  be  taken  as  deciding  that  in  no  case  can  the  balance  of  proba* 
bihty  in  favour  of  the  felony  having  been  committed  by  the  com- 
pany's servants  amount  to  primd  facte  evidence  of  felony  by 
them.  It  is  necessary  to  guard  against  drawing  too  sweeping  an 
assumption  from  the  recent  decision  in  one  direction,  just  as 
too  sweeping  an  assumption  was  drawn  from  the  decision  in 
Vaug?Uon'8  case  in  the  other. 

*  In  M* Queen's  case  it  should  be  observed  that  the  facts  did  not  in- 
volve a  very  strong  degree  of  probability  against  the  inference  that 
the  goods  might  have  been  stolen  by  an  outsider.  The  goods,  whirl  i 
consisted  of  a  case  of  pictures,  were  placed  in  a  truck  on  a  siding  in 
the  goods  station.  That  station  was  about  a  mile  in  length,  and 
was  laid  down  with  two  sets  of  rails  or  sidings,  over  which  were 
two  level  crossings,  so  that  any  persons  coming  on  to  the  level 
crossings  could,  if  they  pleased,  get  into  the  goods  station.  On  one 
side  of  the  fence  was  a  low  paling  over  which  persons  outside  could 
easily  climb,  and  on  the  other  side  were  two  gates,  a  cart  gate  and 
a  foot  gate ;  a  number  of  persons  came  through  the  cart  gate  witli 
carts,  bringing  and  taking  away  goods  to  and  from  the  station. 
After  six  o'clock  the  cart  gate  was  locked,  but  the  foot  gate  was 
open  day  and  night  Persons  other  than  the  company's  servants 
used  the  goods  station  as  a  thoroughfare  to  get  from  one  part  of  the 
town  of  Cardiff  to  another.  It  is  obvious  that  under  these  circum- 
stances there  was  nothing  very  improbable  in  the  supposition  that 
some  person  with  a  cart  had,  while  the  company's  servants'  backs 
were  turned  for  a  moment,  put  the  case  into  his  cart.  In  a  large 
goods  station  there  must  be  sufficient  opportunity  for  such  a  theft. 
With  regard  to  Vaughton's  case,  so  far  as  it  decides  that  it  is  not 
necessary  to  fix  any  particular  servant  of  the  company  with  the 
felony,  it  appears  to  us  that  it  was  most  distinctly  approved  of  by 
the  Court  It  seems  plain  that  it  would  be  most  unreasonable  to 
require  the  plaintiff  to  prove  any  particular  servant  to  have  com- 
mitted the  felony,  and  we  cannot  see  any  principle  of  law  or 
evidence  on  which  this  should  be  necessary.  As  to  the  question 
what  evidence  will  be  necessary  to  raise  an  inference  of  felony  on 
the  part  of  some  of  the  company's  servants,  the  decision  in  VaugTi- 
ton's  case  is  of  more  doubtful  value.  It  does  not  appear  in  this 
respect  to  be  inconsistent  with  McQueen's  case,  because  undoubtedly 
there  were  circumstances,  though  not  of  very  great  weight, 
which  called  for  explanation  from  the  company's  servants,  and 
the  company's  servants  were  not  put  into  the  box  to  explain 
them.  These  circumstances,  coupled  with  the  greater  d  prwi^i 
probability  that  the  company's  servants  had  stolen  the  things 
from  their  having  greater  facilities  of  access  to  them 

VOL.  XX.  NO.  CCXXXm. — MAY  1876.  8 


242  REMARKS  ON  RECENT  ENGUSH  CASES. 

that  no  explanation  was  given  by  the  company's  servants,  were  held 
sufficient  evidence  to  go  to  the  jury.  But  as  in  cases  of  negligence 
and  other  cases,  where  questions  really  of  fact  are  treated  as  ques- 
tions of  law,  the  decision  in  one  case  of  this  sort-  is  not  of  much 
value  in  determining  another,  unless  the  facts  are  almost  identical, 
inasmuch  as  the  facts  may  vaiy  indefinitely,  and  a  very  slight 
change  in  the  combination  of  facts  may  make  all  the  difference. 


EEMAEKS  ON  RECENT  ENGLISH  CASEa 

In  the  recent  case  of  The  Singer  Manufacturing  Company  v.  Wilaan, 
decided  by  the  Master  of  the  BoUs  on  14th  December  1875,  whose 
judgment  has  been  affirmed  by  James,L.J.,Mellish,L.J.,andBaggallay, 
J.  A.,  the  English  Judges  have  come  to  a  different  opinion  from  that 
arrived  at  by  their  Lordships  of  the  First  Division  in  the  case  of  the 
Singer  if anu/acturing  Company  v.  Kirriballand  Morton,  January  14, 
1872,  11  M.  P.  267,  which  appears  to  have  involved  precisely  the 
same  point.  The  pursuers  sold  sewing  machines  for  many  years 
under  the  name  of  "Singer's."  There  was  no  patent  for  the 
invention.  The  defenders  in  both  cases  advertised  sewiug  machines 
as  Singer's ;  but  they  added  that  they  were  made  by  themselves. 
The  reason  for  which  was,  no  doubt,  as  the  Lord  President  re- 
marked, that  if  they  did  not  state  that  they  made  them,  and  made 
them  well,  they  would  not  succeed  in  extending  their  business^ 
In  both  cases  the  rival  manufacturers  had  placed  upon  their 
machines  peculiar  devices.  In  both  cases  it  appeared  not  only 
that  there  was  no  patent  for  the  Singer  machines,  but  that  their 
type  was  frequently  changed.  If  that  were  so,  it  is  difficult  to  see 
how  machines  could  be  advertised  as  "  Singer's "  simply  to  show 
that  they  were  of  a  particular  constniction.  The  Court  of  Session 
held  that  the  substantial  thing  implied  by  the  use  of  the  name 
'*  Singer  "  was  that  the  machines  were  made  by  the  Singer  Manu- 
facturing Company,  and  (to  use  the  words  of  Lord  Westbury  in 
Wotherspoon  v.  Currie,  L.  R,  5  Eng.  and  Ir.  Ap.  508)  to  obtain 
possession  of  a  name  which  had  lung  before  obtained  a  secondary 
signification  in  the  market  The  English  Judges  have  taken  a 
different  view.  They  held  there  was  no  evidence  of  misrepresenta- 
tion.   Why  then  was  the  name  Singer  used  at  all  ? 

Rcstrairvt  of  Marriage, — We  noted  a  few  months  ago  the  case  of 
Allan  V.  Jackson,  44  L.  J.  Rep.,  (Ch.)  337,  in  which  Hall,  V.  C,  held 
that  a  condition  that  a  gift  over  to  a  husband,  if  he  survived  his 
wife  and  married  again,  was  void,  being  a  condition  subsequent, 
not. precedent.  In  that  case  the  Vice-chancellor,  referring  to  an 
argument  that  such  a  proviso  would  be  good  if  directed  against  a 
woman,  said  that  on  the  authorities  he  could  not  lay  down  the 
rule  that  the  case  of  a  man  was  similar  to  that  of  a  woman; 
and,  indeed,  that  in  Newton  v.  Marsden,  the  distinction  had  been 
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decidedly  drawn.  In  the  Scotch  case  Kidd  v.  Kidd,  2  M.  P. 
226,  the  Court  of  Session  repudiated  the  alleged  rule,  held  there 
was  no  distinction  in  this  respect  between  males  and  females,  and 
that  there  was  no  illegality  in  a  provision  making  a  liferent 
terminable  on  the  second  marriage  of  a  surviving  spouse. 

The  Vice-Chancellor  Hall's  decision  came  under  the  review  of 
James,  L.J.,  Hellish,  L.J.,  and  Baggallay,  J.A.,  who  have  unani- 
mously reversed  it  "There  is,"  says  James,  LJ.,  "no  Act  of 
Parliament  which  has  provided,  and  there  is  no  decision  of  any 
Court  whatever,  which  has  established  that  there  is  any  dis- 
tinction whatever  between  the  second  marriage  of  a  woman  and 
the  second  marriage  of  a  man,  and  in  the  absence  of  any  decision 
to  the  contrary,  I  am  myself  unable  to  see  any  principle  what- 
ever upon  which  the  distinction  can  be  drawn  between  them, 
and  in  truth,  so  far  as  there  is  any  law  at  all  upon  the  subject, 
the  most  ancient  common  law  perhaps  that  we  have  in  this 
country,  the  law  of  gavelkind  in  Kent,  has  expressly  provided 
that  the  second  marriage  of  a  husband  entitled  to  the  free-bench  in 
his  wife's  estate,  is  to  operate  as  a  forfeiture  of  that  free-bench ; 
and  it  is  difficult  to  understand  any  principle  of  public  policy 
which  would  make  that  a  right  thing  in  Kent  and  which  would 
make  it  a  wrong  thing  in  Surrey." 

The  judges  in  this  case  drew  attention  to  the  distinction  (which 
is  not  new  to  us  in  this  country),  between  conditions  in  restraint 
of  marriage,  and  conditions  in  restraint  of  second  marriage. 

Perhaps  we  may  return  to  this  subject,  which  more  than  most 
legal  subjects  registers  in  the  variations  of  law  the  variations  of 
history. 

Passenger^  Luggage. — ^There  are  two  recent  cases  as  to  the 
liability  of  railway  companies  for  passengers'  luggage,  given  in 
charge  to  the  railway  company's  porter.  In  Lovdl  v.  London, 
Chatham  and  Dover  Railway  (34  L  T.  Reports,  N.  S.  127),  the 
plaintiff,  a  lady,  believing  that  there  was  a  train  at  2.50,  arrived  at 
the  station  about  that  time  with  some  luggage.  There  was  no  train 
till  3.15.  The  railway  porter  put  the  luggage  into  a  truck,  and  told 
the  plaintiff  he  would  label  it  while  she  got  her  ticket.  The  book- 
ing-office was  open  a  minute  or  two  afterwards,  and  a  ticket 
obtained ;  but  on  the  plaintiff  returning  to  look  after  her  luggage,  a 
box  was  found  to  be  missing.  There  was  a  printed  notice  in  the 
station,  calling  the  attention  of  the  public  to  the  risk  they  incurred 
by  leaving  luggage  at  the  station,  stating  that  the  company's  ser- 
vants were  "  strictly  forbidden  to  take  charge  of  any  article,"  that 
any  article  that  a  passenger  wished  to  leave  in  the  station  should  be 
deposited  in  the  cloak-room,  where  a  ticket  would  be  given  to  the 
owner  on  paying  the  usual  fee ;  and  that  the  Company  would  not 
be  responsible  for  articles  left  in  any  other  manner.  Notwithstand- 
ing this  notice,  the  Court  held  that  the  porter  received  the  luggage 
in  the  ordinary  course  of  his  duty,  for  the  purpose  of  labelling  it 
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and  putting  it  into  the  train,  and  that  the  plaintiff  was  accordingly 
entitled  to  recover.  Mr.  Justice  Blackburn  said  that  the  notice 
was  intended  to  relate  to  luggage  deposited  in  the  station,  and  did 
not  include  the  reception  of  luggage  by  a  porter  whilst  a  passenger 
takes  his  ticket  Mr.  Justice  Lush  said,  '*  I  think  this  is  a  plain 
case.  A  passenger  arrives  just  before  the  train  is  supposed  to  be 
starting;  the  train  did  not,  however,  start  till  3.15.  A  porter  then 
comes  up,  and  the  plaintiff  says,  'Am  I  in  time  for  the  2.50  to 
Broadstairs  V  The  porter  tells  her  there  is  no  train  till  3.15.  The 
porter  then  wheels  the  truck  containing  the  plaintiff's  luggage  just 
in  front  of  where  the  luggage  office  is.  The  plaintiff  then  asked  him 
to  get  her  luggage  labelled.  He  said,  *  Yes/  if  you  will  get  your 
ticket.'  She  got  her  ticket,  and  on  her  return  her  box  was  missing. 
Is  she  entitled  to  recover  ?  I  think  she  is.  The  porters  are  there 
for  the  very  purpose  of  taking  luggage  under  such  circumstances  as 
here  arose.  She  only  gave  it  for  the  purpose  of  getting  it  labelled 
before  being  put  in  the  train." 

In  Leach  v.  South-Eastem  Railway  Company  (34  L.  T.  Reports, 
N.  S.  134),  the  plaintiff  on  his  arrival  at  the  station  handed  his  bag 
to  a  porter,  at  the  same  time  telling  him  he  was  going  to  Woolwich, 
and  the  luggage  was  about  to  be  labelled  when  the  plaintiff  told 
the  porter  he  did  not  wish  it  labelled,  and  that  he  would  t«ke  it 
with  him  in  the  carriage.  The  porter  then  left  suddenly,  leaving 
the  bag  on  the  platform,  and  the  plaintiff  went  to  get  his  ticket. 
On  his  return  the  bag  was  gone.  At  the  trial  a  nonsuit  was 
granted ;  but  the  Court  set  this  aside  and  granted  a  new  trial  on 
the  ground  that  there  was  evidence  to  go  to  the  jury  of  the  com- 
pany's liability.  The  facts  of  this  case  as  reported  are  scarcely  dis- 
tinguishable from  the  facts  in  Agrdl  v.  Loriuixm  and  North-  Western 
Railway  Company  (which,  <^uriously  enough,  although  an  English 
case,  is  mentioned  in  the  Law  Times  Reports  as  an  unreported  case, 
while  indeed  it  was  not  only  noted  but  was  commented  on  in  this 
Journal  half-a-year  ago,  mde  ante  xix.  180).  These  cases  really 
turn  upon  this  point, — Did  the  porter  act  as  servant  of  the  carrier 
or  as  servant  for  the  time  being  of  the  passenger  ?  In  Agrelta  case 
the  Court  had  power  to  draw  inferences  of  fact.  In  LeacKs  case  all 
that  the  Court  had  to  determine  was  whether  there  was  any 
evidence  on  which  to  go  to  a  jury. 


^hc  ittonth. 


Sheriff  Court  Bill. 

The  following  is  the  Report  of  Committee  of  the  Faculty  of  Advo- 
cates on  the  Bill  "  To  alter  and  amend  the  Law  relating  to  the 
Administration  of  Justice  in  Civil  Causes  in  the  Ordinary  Sheriff 
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Courts  in  Scotland,  and  for  other  purposes  relating  thereto  "  (1876). 
The  Bill  deals  with  some  questions  of  principle,  and  with  many 
questions  of  detail  With  regard  to  the  latter  the  Committee 
approve  of  the  clauses,  in  so  far  as  not  specially  referred  to  and 
commented  upoa  With  regard  to  the  former,  they  find  it  neces- 
sary to  offer  some  observations  for  the  consideration  of  the  Faculty. 

Extension  of  Jurisdiction  to  Questions  of  Heritahle  Title. — The 
principal  alterations  upon  the  existing  law  to  which  the  Committee 
think  it  necessary  to  direct  attention  are  contained  in  the  following 
sections : — 

Sec.  4  "  The  jurisdictions,  powers,  and  authorities  of  the  Sheriffs 
of  Scotland  shall  be,  and  the  same  are  hereby,  extended  to — 

(1.)  "All  actions  (including  actions  of  declarator,  but  excluding 
actions  of  adjudication,  save  in  so  far  as  now  competent,  and 
excluding  actions  of  reduction)  relating  to  a  question  of  herit- 
able right  or  title,  where  the  value  of  the  subject  matter  of  the 
action  does  not  exceed  the  sum  of  two  thousand  pounds." 

Sec.  7.  "When  in  any  action  competent  in  the  Sheriff  Court  a 
deed  or  writing  is  founded  on  by  either  party,  all  objections  there- 
to may  be  stated  and  maintained  by  way  of  exception,  without  the 
necessity  of  bringing  a  reduction  thereof." 

These  two  clauses  are  the  most  important  in  the  Bill,  the  first  of 
them  proposing  that  the  Sheriff  Courts  shall  have  jurisdiction  to 
determine  questions  of  heritable  right  where  the  subject  matter  of 
the  action  does  not  exceed  £2000,  and  the  second  giving  practically 
a  power  to  reduce  deeds  on  any  ground.  In  the  bill  of  last  year 
the  sum  was  stated  as  £1000.  If  the  present  proposal  be  adopted, 
it  is  tantamount  to  enacting  that  all  questions  in  regard  to  heritable 
right  may  be  determined  by  the  Sheriff  Court. 

This  alteration  upon  the  existing  law  goes  beyond  the  necessary 
remedy  for  the  grievance  that  exists,  and  delivers  over  to  the 
inferior  Courts  a  branch  of  practice  with  which  they  are  not  well 
fitted  to  deal  The  grievance  is  that  the  Sheriff  has  not  power,  in 
determining  possessory  questions,  to  decide  whether  either  of  the 
parties  has  or  has  not  an  heritable  right.  In  questions  of  interdict, 
for  example,  it  may  be  disputed  whether  one  or  other  of  the  parties 
to  the  suit  has  a  right  of  property  in  the  heritable  subject ;  and, 
frequently,  cases  have  miscarried,  in  consequence  of  it  being  held 
that,  although  the  action  was  in  name  a  possessory  one,  it  involved 
a  consideration  of  the  question  of  right.  On  this  subject  therd 
have  been  decisions  which  have  left  the  law  in  a  somewhat  un- 
settled position,  which  it  is  desirable  to  clear  up  by  legislation. 
The  Committee  think  that  in  every  case  of  a  possessory  character^ 
the  Sheriff  should  have  power  to  determine  it,  even  although,  in 
order  to  arrive  at  his  decision,  it  should  be  necessary  to  find  that 
one  or  other  of  the  parties  was  the  owner  of  the  subject;  and  they 
think  that  this  grievance  would  be  removed,  by  a  clause  to  the 
following  effect : — 
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**  The  Sheriflf  shall  have  power,  in  exercising  jurisdiction  in  pos- 
sessory cases,  to  decide  any  question  of  heritable  right  and  title,  to 
the  effect  of  enabling  him  to  decide  the  possessory  question." 

The  Committee  are,  however,  not  insensible  to  the  benefit  that 
might  be  obtained  in  enabling  persons  who  are  owners  of  small 
urban  subjects,  to  procure  a  judgment  of  a  Sheriff  Court  as  to  whicli 
of  them  is  the  rightful  owner ;  and  if  the  local  jurisdiction  were 
confined  to  the  disposal  of  such  cases,  the  extension  of  the  juris- 
diction to  Sheriff  Courts,  in  heritable  rights,  might  be  considered 
an  advantage.  The  opinion  of  an  impartial  man  would  thus  be 
obtained  in  reference  to  conflicting  claims,  and  the  subject  being  of 
small  value,  the  dispute  might  there  take  end.  But  when  we  come 
to  deal  with  subjects  of  the  value  of  £2000,  it  may  be  anticipated 
that,  although  the  action  may  begin  in  the  Sheriff  Court,  it  will  not 
terminate  there,  and  thus  there  will  be,  not  a  limitation  of  litiga- 
tion, but  an  extension  of  it.  It  is  not  obvious  why  such  actions 
should  be  begun  in  the  Sheriff  Court  instead  of  being  begun  and 
finished,  at  not  very  much  more  expense,  in  the  Court  of  Session. 

The  County  Courts  of  England,  as  will  be  immediately  explained, 
have  had  conferred  upon  them  a  jurisdiction  in  regard  to  real 
rights.  This  is  a  limited  jurisdiction,  not  according  to  the  value 
concluded  for  in  the  plaint,  but  the  value  of  the  property  that  may 
be  affected  by  the  decree  (see  30  &  31  Vict.  cap.  142,  sections 
11  &  12,  and  28  &  29  Vict.  cap.  99,  section  1).  In  the  present 
Bill,  however,  the  matter  is  not  so  limited.  The  words  are, "  WTure 
the  value  of  the  subject  matter  of  tJce  action  does  not  exceed  the  sum 
o{  £2000."  Therefore,  where  a  little  bit  of  land  (appertaining  to 
a  great  estate),  not  worth  in  itself  above  £100,  is  the  subject  mat- 
ter of  the  action,  or  where  some  other  right  connected  with  that 
estate  not  worth  one  hundred  shillings,  but  involving  practically 
the  title  to  the  whole  estate  itself,  is  the  subject  matter  of  the 
action,  it  is  to  be  competent  in  the  Sheriff  Court.  The  Committee 
cannot  approve  of  this,  and  recommend  that  these  words  should  be 
altered, — if  the  jurisdiction  be  extended, — to  the  following  effect, 
viz.,  "  Where  the  value  of  the  property  in  regard  to  which  the 
action  is  raised  does  not  exceed  the  sum  of  £  ." 

With  reference  to  the  amount  that  should  be  fixed,  if  the  juris- 
diction is  to  be  extended,  the  Committee  think  that  it  should  be 
limited  to  £500,  the  amount  at  which  the  jurisdiction  of  the  Eng- 
lish County  Courts  is  restricted.  It  is  with  reference  to  disputes 
as  to  small  properties  under  that  value  that  any  legislation  is 
asked  for.  A  jurisdiction  up  to  £2000  is  tantamount  to  handing 
over  jurisdiction,  in  all  cases,  to  the  Sheriff  Court.  Whether  this 
was  intended  or  not,  such  would  be  the  practical  result  of  the  Bill 
as  proposed.  Some  members  of  Committee  are  of  opinion  that 
there  should  be  no  limit  in  value  to  the  jurisdiction  proposed  to  be 
conferred,  if  the  value  of  £2000  be  insisted  in,  in  respect  that  the 
defender  has  the  power  to  remove  the  case  to  the  Court  of  Session, 
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on  the  record  being  closed — ^a  power  which,  in  the  opinion  of  others 
of  the  Committee,  will  be  practically  of  no  service,  because,  for 
very  obvious  reasons,  it  will  be  seldom  exercised.  In  any  view, 
the  time  for  taking  advantage  df  it, — requiring  as  it  must  do 
deliberation  and  advice, — should  be  extended  to  a  longer  period 
than  six  da3rs. 

Actions  of  Reduction, — The  Bill  differs  from  the  bill  of  last  year 
apparently,  but  only  apparently,  in  excluding  actions  of  reduction. 
This  is  not  however  true  in  fact,  because  although  such  actions  are 
excluded  by  section  4,  they  are  practically  included  by  section  7 
above  quoted.  Under  the  latter  section,  for  example,  a  testament- 
ary trustee  who  brings  an  action  qud  such,  for  payment  of  rent 
due  from  an  estate  which  belonged  to  the  deceased,  may  be  met  by 
the  defence  that  he  has  no  title  to  sue,  because  the  testator  was  a 
lunatic  ;  and  this  defence  under  section  7  may  be  inquired  into, 
and  a  proof  as  to  the  testator's  capacity  may  be  led  before  a 
Sheriff-substitute,  from  whom  there  is  an  appeal  to  the  Sheriff  upon 
recorded  evidence,  and  from  him  to  the  Court  of  Session  on  that 
evidence.  It  is  quite  obvious  that  such  a  system  would  not  long 
be  submitted  to,  under  which  a  man's  sanity  would  be  determined 
ultimately  by  a  tribunal  that  had  never  seen  a  single  witness  who 
had  given  evidence  on  the  subject.  Hitherto  such  cases  have 
been  the  subject  of  trial  by  jury,  and  the  process  of  cognition  by 
jury  is  one  of  the  oldest  portions  of  our  law.  It  may  no  doubt  be 
said,  that  although  a  man  be  found  insane  by  a  Sheriff-substitute, 
and  his  will  set  aside,  so  as  to  deny  the  title  of  his  executor  to  sue, 
this  is  only  conclusive  in  reference  to  the  particular  case  before  the 
Sheriff.  But  on  the  other  hand,  it  is  difficult  to  conceive  that  after 
one  such  judgment  has  been  pronounced,  it  will  not  be  held  con- 
clusive, as  against  all  others ;  or  otherwise  there  would  be  endless 
litigation. 

In  like  manner,  if  a  person  sued  upon  a  bond,  and  the  defence 
of  forgery  was  stated,  the  Sheriff  must  allow  a  proof  of  the  defence, 
and  so  practically  entertain  a  reduction  of  the  bond. 

All  this  shows  that  section  7  entirely  deprives  section  4,  which 
excludes  actions  of  reduction,  of  all  practical  meaning  even  in 
regard  to  reductions  of  heritable  title.  But  as  regards  all  other 
grounds  of  challenge  of  a  deed  or  writing,  a  person  may,  under  the 
7th  section,  get  the  deed  set  aside,  and  so  obtain  a  reductive 
decree  without  reduction.  Any  contract,  or  agreement,  or  will, 
sued  on,  may  be  at  once  objected  to,  on  the  ground  of  insanity, 
fraud,  error,  force  and  fear.  What  was  intended  to  be  enacted 
evidently  was,  that  where  any  question  arose  ineidentcUly  in  a  cause 
as  to  the  validity  or  authenticity  of  a  document  propounded  in 
modum  probcUionis,  such  as  an  objection  to  a  receipt  that  it  was  not 
a  genuine  document,  the  Sheriff  should  be  entitled  to  decide  upon 
this  matter  without  compelling  the  objector  to  institute  a  reduction 
in  the  Court  of  Session  on  the  ground  of  forgery.    To  this  extent 
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and  effect  the  law  should  be  made  clear  by  legislation.  Accordiag 
to  the  existing  law  and  practice  where  a  probative  deed  is  produced 
in  the  Sheriff  Court,  it  must  be  given  effect  to  until  it  is  reduced 
in  the  Court  of  Session ;  and  the  Committee  think  that  this  is  a 
wise  rule,  laying,  as  it  does,  upon  the  challenger  of  such  a  deed, 
the  burden  and  responsibility  of  setting  it  aside  by  a  syistarUive 
action  of  reduction  upon  those  grounds  upon  which  such  a  deed 
can  alone  be  challenged.  To  allow  a  probative  deed  to  be  set  aside 
by  way  of  exception,  say  upon  the  ground  of  insanity,  would  open  a 
door  to  frivolous  objections  and  scandalous  litigation.  The  cases 
where  it  is  right  to  deny  effect  to  a  document  produced  in  evidence 
in  a  Sheriff  Court  are  those  cases  where  the  writ  is  not  a  probative 
writ,  such  as  a  receipt,  an  attestation  of  accounts,  or  even  a  bilL 
These  documents,  strictly  speaking,  are  not  evidence,  unless  the 
signature  be  proved  by  the  person  producing  them,  and  in  answer 
to  such  proof,  evidence  might  be  led  to  prove  that  the  signature 
was  a  forgery,  or  was  obtained  through  fraud.  It  is  to  obviate 
objections  to  this  kind  of  evidence  that  a  clause  might  be  usefully 
inserted  in  the  Bill.  But  to  go  beyond  this,  and  to  allow  probative 
deeds  to  be  set  aside  in  the  Sheriff  Courts,  upon  evidence,  after- 
wards to  be  reviewed  by  tribunals  who  never  saw  the  witnesses,  is 
to  propose  something  which,  after  a  short  experience,  would  be  put 
an  end  to  by  new  legislation.  A  few  words  inserted  in  the  clause 
would  carry  out  what,  it  is  presumed,  was  the  meaning  of  the 
framer  of  the  BilL 

How  far  Jurisdiction  as  to  Real  Estaie  is  possessed  by  County 
Courts  in  England, — It  may  be  of  use  to  consider  how  the  question 
of  jurisdiction  in  regard  to  real  property  has  been  dealt  with  in 
England,  in  reference  to  the  County  Courts. 

The  first  statute  extending  the  jurisdiction  of  the  County  Courts 
to  Eealty,  was  19  &  20  Vict  cap.  108,  which  gave  the  Court 
power  to  decide  questions,  where  they  arose  incidentally,  to  the 
claim  which  it  was  the  immediate  object  of  the  action  to  enforce. 
It  was,  however,  provided  that,  "  the  judgment  of  the  Court  shaU 
not  be  evidence  of  title  between  the  parties  or  their  privies  in  any 
other  action  in  that  Court,  or  in  any  proceeding  in  any  other  Court " 
(19  &  20  Vict.  cap.  108,  section  25). 

The  necessity  of  consent  of  both  parties  to  the  action,  was 
diminished  by  the  County  Courts  Act,  1867  (30  &  31  Vict.  cap. 
142, section  11),  which  enacts  that  "all  actions  of  ejectment  where 
neither  the  value  of  the  lands,  tenements,  or  hereditaments,  nor 
the  rent  payable  in  respect  thereof,  shall  exceed  the  sum  of  Twenty 
Pounds  by  the  year,  may  be  brought  and  prosecuted  in  the  County 
Court  of  the  district  in  which  the  lands,  tenements,  and  heredita- 
ments are  situate."  By  the  same  statute,  section  12,  the  Court  are 
authorized  to  try  cases  where  the  title  comes  in  question,  where 
neither  the  value  nor  the  rent  exceeds  £20.  The  enactment  is  in. 
the  following  terms :  "  The  County  Courts  shall  have  jurisdiction  to 
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try  any  action  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditament  shall  come  in  question,  where  neither  the  value  of 
the  lands,  tenements,  or  hereditaments  in  dispute,  nor  the  rent  pay- 
able in  respect  thereof,  shall  exceed  the  sum  of  Twenty  Pounds  by 
the  year,  or  in  case  of  an  easement  or  license,  where  neither  the 
value  nur  reserved  rent  of  the  lands,  tenements,  or  hereditaments, 
in  respect  of  which  the  easement  or  license  is  claimed,  or  on, 
through,  over,  or  under  which  such  easement  or  license  is  claimed, 
shall  exceed  the  sum  of  £20  by  the  year." 

This  enactment  is  qualified  by  the  following  proviso : — "  Provided 
that  the  defendant  in  any  such  action  of  ejectment,  or  his  landlord, 
may,  within  one  month  from  the  day  of  service  of  the  writ,  apply 
to  a  judge  at  chambers  for  a  summons  to  the  plaintiff  to  show  cause 
why  such  action  should  not  be  tried  in  one  of  the  superior  Courts, 
on  the  ground  that  the  title  to  lands  or  hereditaments  of  greater 
annual  value  than  twenty  pounds  would  he  affected  by  the  decision 
in  such  action;  and  on  the  hearing  of  such  summons,  the  judge,  if 
satisfied  that  the  title  to  other  lands  would  be  so  affected,  may 
oi-der  such  action  to  be  tried  in  one  of  the  superior  Courts,  and 
thereupon  all  proceedings  in  the  County  Court  in  such  action,  shall 
be  discontinued." 

It  will  thus  be  seen  that  the  jurisdiction  possessed  by  the  County 
Couits  differs  from  that  now  proposed  to  be  conferred  on  the  Sheriff 
Courts.  First,  In  regard  to  the  vcUtLC  of  the  subject  in  dispute. 
By  the  proposed  Bill,  the  jurisdiction  is  extended  to  subjects  of 
the  value  of  £2000 ;  by  the  English  law  the  jurisdiction  is  only 
conferred,  with  reference  to  properties  of  the  value  of  £20  a  year, 
— about  one-third  of  the  proposed  extended  value.  Secondly ,  The 
value  which  is  to  be  looked  at,  is,  according  to  the  Sheriff  Courts 
Bill,  "  the  value  of  the  sul\ject  matter  of  the  cLction;'*  while,  accord- 
ing to  the  County  Courts  Act,  the  case  may  be  removed  to  a 
superior  Court,  on  the  ground  that  the  title  to  lands  "  of  greater 
annual  value  than  £20  would  be  affected  by  the  decision  in  such 
action." 

The  law  of  England  does  not  recognize  any  form  of  action  which 
simply  empowers  a  judge  to  declare  the  title  to  real  estate.  Eject- 
ment is  the  nearest  approach  to  such  a  suit ;  but  in  that  action,  if 
a  verdict  be  found  for  the  plaintiff,  the  judgment  is  not  merely 
that  his  title  is  established,  but  that  the  defendant  do  give  him 
possession  of  the  property  in  dispute.  The  statistical  returns  for 
1874  shew  that  suitors  do  not,  to  any  great  extent,  avail  themselves 
of  this  novel  jurisdiction.  The  total  number  of  plaints  entered 
in  the  County  Courts  for  the  year  1874  amounted  to  863,300,  out 
of  which  number  only  164  were  entered  under  section  11,  and  96 
under  section  12  of  the  County  Courts  Act  1867. 

Jurisdiction  by  Reconvention, — In  section  4,  sub.  (4),  there  should 
be  added  a  new  clause  in  the  following  terms : — 
.   (3)    ''That  an  action  be  in  dependence  in   the  same  Sheriff 
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Court  at  the  instance  of  such  foreigner,  against  the  pursuer  of  the 
action  against  him." 

The  Committee  will  now  direct  attention  to  some  matters  of 
detail  which  it  is  proper  to  notice. 

Estate  situated  in  two  Sheriffdoms, — In  section  4  it  is  enacted 
that  actions  relating  to  questions  of  heritable  right,  and  to  divisions 
of  commonties,  etc.,  "  shall  be  raised  in  the  Sheriff  Court  of  the 
county  in  which  the  property  forming  the  subject  matter  of  the 
action  is  situated."  It  will  sometimes  happen  that  the  property  is 
situated,  partly  in  one  county  and  partly  in  another,  and  therefore 
jurisdiction  should  be  given  to  the  Sheriff  of  either  county  (which 
would  be  anomalous  with  reference  to  property  not  within  his  own 
county);  or  it  should  be  declared,  that  an  action  in  regard  to 
property  so  situated,  should  only  be  competent  in  the  Court  of 
Session. 

Bemoval  of  Cases  under  Section  40  of  Judicature  Act  to  he  regu^ 
lated. — Section  5  enacts  that  a  defender  may,  before  an  interlocutor 
closing  the  record  is  pronounced,  or  within  six  days  thereafter, 
lodge  a  note  to  have  the  process  transmitted  from  tHe  Sheriff 
Court  to  the  Court  of  Session,  and  on  such  transmission  being 
made,  the  process  is  to.be  conducted  in  the  Court  of  Session. 
This  provision  ought  to  be  extended,  so  as  to  amend  the  40th 
section  of  the  Judicature  Act,  which  allows  parties  to  appeal 
a  cause  from  the  Sheriff  Court  to  the  Court  of  Session  iorjury  trials 
when  an  order  for  proof  has  been  allowed  in  the  Sheriff-Court, 
and  the  value  claimed  in  the  action  is  £40  and  upwards.  The 
Courts  have  held  that  the  case,  on  being  brought  to  the  Court  of 
Session,  must  be  sent  for  jury  trial  if  it  is  to  remain  in  the  Court 
of  Session,  and  if  it  be  unfit  for  jury  trial,  it  is  sent  back  again  to 
the  Sheriff;  and  thus  very  unnecessary  and  expensive  proceedings 
may  take  place,  in  consequence  of  the  Court  of  Session  not  having 
the  power,  when  the  case  is  brought  up  by  appeal  under  the  40th 
section  of  the  Judicature  Act,  to  order  the  proof  to  be  taken  in  the 
way  fitted  for  the  case,  viz.,  by  a  judge  without  a  jury,  with  the 
right  of  reclaiming  against  the  judgment  of  the  Lord  Ordinary  to 
the  Inner  House. 

Provision  as  to  allowing  Sheriff  Court  expenses  in  cases  of  Appeal, 
— The  Committee  entirely  disapprove  of  the  provision  in  the  5th 
section  of  the  Bill,  which  allows  the  Court  of  Session,  "  if  of  opinion 
that  the  action  might  have  been  properly  tried  in  the  Sheriff 
Court."  to  give  to  the  defender,  who  removed  the  action,  on  the 
record  being  closed,  to  the  Court  of  Session,  such  expenses  only  as 
they  may  consider  that  he  would  have  been  entitled  to  if  successful 
in  the  action  in  the  Sheriff  Court.  The  practical  working  of  such 
a  clause  would  be  to  render  it  necessary  to  have  an  argument  in 
every  case  as  to  its  importance,  the  amount  of  the  sum  at  stake, 
the  difficulties  of  the  question  involved,  and  so  forth.  The  question 
of  expenses  is  one  at  all  times  within  the  discretionary  power  of 
Courts,  and  there  is  no  necessity  for  any  legislation  on  the  subject. 
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If  sncli  a  clause  were  inserted  in  the  statute  it  would  operate, 
not  in  the  way  of  saving,  but  of  increasing  expense.  The  litigants 
would  allow  the  case  to  go  on,  and  be  terminated,  in  the  Sheriff 
Court,  and  when  final  judgment  is  pronounced  in  that  Court  an 
appeal  could  be  taken,  in  ordinary  form,  to  the  Court  of  Session, 
and  under  the  appeal  the  usual  costs  of  the  superior  Court  would 
be  recovered.  The  committee  recommend  that  this  sub-section  2 
of  section  5  should  be  deleted. 

As  to  calling  on  parties  to  Benounce  Probation  without  Debate, — 
The  27th  section  provides  that  the  Sheriff'  shall,  at  the  closing  of 
the  record,  require  the  parties  then  to  state  whether  they  are  ready 
to  renounce  further  probation,  and  if  probation  be  not  renounced, 
then  the  Sheriff*  is  to  take  evidence  and  dispose  of  the  cause.  The 
Committee  are  all  of  opinion  that  such  an  enactment  as  this  would 
be  unwise  and  lead  to  injustice.  At  the  closing  of  the  record,  and 
without  any  debate,  even  skilful  practitioners  have  frequently  an 
imperfect  apprehension  of  the  points  upon  which  the  case  is  to 
turn,  and  the  Sheriff  himself,  whose  attention  has  not  been 
awakened  by  any  argument  as  to  the  nature  of  the  case,  is,  of 
course,  unable  to  give  any  assistance  to  the  parties.  Even  in  the 
Supreme  Court,  where  it  is  assumed  that  there  is  greater  skill  and 
learning  in  the  law,  such  a  rigid  rule  as  this  section  proposes  is 
not  in  force.  If  the  section  became  Uw  the  result  would  be  that 
even  a  Court  of  Appeal  could  apply  no  remedy,  because,  after 
parties  had  renounced  probation,  proof,  however  necessary  and 
relevant,  would  be  incompetent.  At  present  the  parties  in  the 
Sheriff*  Court  are  not  called  upon  thus  to  renounce  probation,  and 
the  members  of  committee  do  not  know  that  any  practical  in- 
conveniences have  resulted  from  this.  On  the  contrary,  the 
advantages  are  great  in  enabling  the  parties  to  move  the  Court  to 
be  allowed  a  proof,  if,  when  the  case  is  argued  upon  the  closed 
record,  such  a  proof  should  seem  to  be  necessary. 

The  Sheriff-substitute,  as  well  as  the  Sheriff,  should  have  power 
to  open  up  a  closed  record  and  allow  an  amendment. 

Interlocutors  allowing  or  refusing  Proof  to  he  Appealable. — In 
section  31st  there  is  a  very  grave  omission  which  ouo:ht  to  be 
supplied.  The  right  of  appeal  from  the  Sheriff-substitute  to  the 
Sheriff  is  limited  to  three  cases  therein  specified,  omitting  the 
most  important  of  all  cases  in  which  an  appeal  should  be  allowed, 
viz.,  an  interlocutor  alloioing  a  proof  Such  an  interlocutor  involves 
in  it  the  most  important  questions, — ^What  kind  of  proof  is  to  be 
allowed  ?  Whether  by  writ  or  oath  ?  or  a  proof  at  large  ? 
What  averments  should  be  remitted  to  probation  as  material, 
and  which  of  them  rejected  as  irrelevant?  These  are  ques- 
tions of  the  greatest  moment,  and  upon  the  decision  of  which 
may  depend  the  point  whether  the  expense  of  a  long  proof  has 
not  been  altogether  thrown  away.  This  is  a  matter  which  is  at 
present  appealable,  and  the  Committee  have  always  considered  it 
essential  to  the  proper  working  of  Sheriff  Court  actions. 
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Under  this  head  also  it  should  be  made  clear  that  the  SherifT 
shall  have  power  to  alter  deliverances  and  rulings  on  points  of 
evidence. 

Additional  Evidence  to  he  allowed  by  Sheriff. — Further,  according 
to  the  present  law  the  Court  of  Session  may,  upon  an  appeal  from 
the  Sheriff  Court,  allow  additional  evidence  to  be  led,  although  the 
proof  has  been  closed  in  the  Sheriff  Court  and  circumduction  pro- 
nounced.    But  by  a  decision  of  the  Court  of  Session,  the  Sheriff  has 
no  power  to  allow  additional  evidence  after  the  proof  is  closed  by 
circumduction,  however  necessary  it  may  be  and  however  ready  to 
hand.     It  sometimes  happens,  after  the  proof  is  closed,  that  an 
essential  point  in  the  case  has  been  omitted  to  be  proved,  but  the 
Sheriff  cannot  allow  this  additional  evidence.     The  law  in  this 
respect  should  be  amended,  and  the  same  discretionary  power 
given  to  him  as  the  Court  of  Session  possesses  upon  appeal  in 
reviewing  his  judgment.     A  clause  to  the  following  effect  should  be 
inserted  in  the  bill : — "  The  Sheriff  may  allow  additional  evidence 
to  be  adduced  after  the  proof  has  been  closed,  as  he  shall  consider 
necessary  to  the  just  decision  of  the  cause ;  but  on  such  conditions 
as  he  shall  think  proper  as  to  payment  of  expenses." 

Proposed  Change  of  Legal  Terms  in  Confirmations, — In  section 
49  a  change  is  made  upon  the  well-known  nomenclature  of  the 
Scottish  Law — "Testament  testamentar  umquhile  A  B"  is  to  be 
converted  into  "  Confirmation  nominate  of  the  deceased  A  B,"  and 
"  Testament  dative  umquhile  "  is  to  be  "  ConfirmaXion  dative  of  the 
deceased,"  and  Eik  to  Testament  Testamentar ''  is  to  be  called 
"  Additional  confirmation  nominate."  The  words  proposed  to  be 
abolished  have  been  in  use  for  two  hundred  years,  and  are  perfectly 
familiar  to  every  legal  practitioner.  What  advantage  is  to  be 
gained  by  the  change  is  not  apparent.  To  the  popular  apprehension, 
the  new  words  will  be  as  technical  and  unintelligible  as  the  old 
ones.  If  any  change  were  to  be  made  at  all,  it  should  be  in  the  way 
of  obtaining  conformity  with  English  practice,  and  the  writs  should 
be  called  at  once  "  Probate  "  and  **  Letters  of  administration." 

Commune  Fomim  in  Grarding  Confirmations. — The  Committee 
recommend  that  the  Commissary  Court  of  Edinburgh  should  be 
made  a  commune  fonim  in  which  confirmation  might  be  obtained, 
although  the  deceased  were  resident  at  the  date  of  his  death  in  some 
other  county  in  Scotland.  In  both  England  and  Ireland  this  con- 
venience exists.  By  the  English  statute  20  &  21  Vict.  cap.  77, 
"  relating  to  Probates  and  Letters  of  Administration  in  England,"  it 
is  enacted,  section  23,  "  That  the  Court  of  Probate  shall  be  a  court 
of  record,  and  such  court  shall  have  the  same  powers,  and  its  grants 
and  orders  shall  have  the  same  effect  throughout  all  England  and 
in  relation  to  personal  estate  in  all  parts  of  England  as  the  Pre- 
rogative Court,"  etc.  In  each  county  in  England,  there  is  a  district 
Begistrar,  and  when  a  man  dies  domiciled  elsewhere  than  in  London, 
the  representatives  have  the  option  to  take  out  Probate  and  Ad- 
ministration either  in  London  or  in  the  district.     The  same  law 
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exists  in  Treland,  as  to  Dublin  and  the  provinces.  An  option  such 
as  this  should  be  given  to  the  representatives  of  parties  dying  in 
Scotland. 

Sluriffi  attendance  on  Court  of  Session,  or  Residence  within  their 
Sheriffdoms. — The  55th  section  requires  Sheriffs  to  be  in  habitual 
attendance  on  the  Court  of  Session,  with  the  exception  of  three 
gentlemen  who  are  at  present  the  holders  of  the  offices  of  Sheriff  of 
Ayr,  Forfar,  and  Inverness.  Whether  there  is  any  good  ground  for 
excepting  these  three  Sheriiffs  from  the  general  law,  the  Committee 
have  no  means  of  ascertaining ;  but  at  all  events  they  are  clearly  of 
opinion  that  the  SherifT  ought  to  be  either  in  habitual  attendance 
on  the  Court  of  Session,  or  resident  within  his  own  county  and  dis- 
charging the  duties  of  Sherifif  there. 

Actions  commenced  hy  Petition,  not  hy  Summons, — The  Schedule 
to  the  Bill  contains  a  form  of  a  petition  which  is  to  be  the  way  in 
which  every  action  is  to  be  commenced  in  the  Sheriff  Court.  It  is 
perhaps  of  no  great  moment  whether  the  initial  writ  be  a  summons 
or  a  petition.  The  style  given,  while  it  contains  several  very 
obvious  forms  of  claims,  omits  one  which  ought  to  be  there,  seeing 
that  the  power  of  disposing  of  such  actions  is  now  for  the  first  time 
given  to  the  inferior  Courts.  There  is  no  style  of  a  conclusion  for 
declarator  with  the  petitory  conclusions  iBowing  from  it. 

The  warrant  to  be  appended  to  the  petition  has  been  framed 
without  consideration.  It  ordains  the  petitioner  to  enter  appear- 
ance, **  and  grants  warrant  to  cite  witnesses  and  havers  for  both 
parties."  It  is  here  forgotten  that  if  appearance  be  entered  a 
defence  must  be  lodged;  the  pleadings  may  be  ordered  to  be 
revised ;  a  record  has  to  be  closed ;  the  witnesses  and  havers  for 
both  parties  will  not  be  needed  for  some  weeks — perhaps  they  may 
not  be  needed  at  alL 

Citation  of  Defefnder, — The  12th  section  provides  that  petitions 
"  may  proceed  on  six  days'  warning  or  inducise  where  the  defender 
is  within  Scotland,  unless  in  Orkney  and  Shetland,  or  in  other  any 
island  in  Scotland,  and  twelve  days  when  he  is  in  Orkney  or  Shet- 
land, or  such  other  island,  or  is  not  within  Scotland."  The  clause 
is  confused ;  an  island  is  in  Scotland  according  to  it,  and  is  not 
%Di(hin  Scotland  The  clause,  moreover,  would  apply  to  Bute  and 
Arran,  and  other  places  to  which  it  should  not  apply. 

Certain  Debts'  Act — The  Committee  are  unanimously  of  opinion 
that  the  Certain  Debts'  Recovery  Act  (30  &  31  Vict.,  cap.  96) 
should  be  repealed.  The  provisions  of  this  Act  are  very  unwork- 
able, and  in  practice  the  procedure  has  been  found  neither  con- 
venient, nor  less  expensive  than  an  action  conducted  according  to 
the  ordinary  form  of  process.  It  is  desirable  not  to  have  different 
forms  of  process  for  different  kinds  of  claims. 

Stated  Cases, — At  present  no  case  can  be  appealed  to  the  Court 
of  Session,  where  the  value  is  under  £25.  It  often  happens  that 
very  important  points  of  law  are  raised  in  actions  under  that  value, 
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such  as  liability  for  a  rate.  But  there  is  no  means  of  obtaining,  in 
a  speedy  and  inexpensive  way,  the  opinion  of  the  Supreme  Court 
upon  any  point  of  law  that  may  be  raised,  however  wide  the  ques- 
tion be  in  its  application.  In  these  circumstances,  the  Committee 
recommend  that  power  should  be  given  to  the  Sheriff,  both  in  the 
Small  Debt  Court  and  in  his  ordinary  Court,  when  dealing  with 
cases  under  the  value  of  £25,  to  state  a  "  case "  upon  the  point  of 
law  raised  for  the  opinion  of  one  of  the  Divisions  of  the  Court  of 
Session.  In  the  session  of  Parliament  1875  a  statute  was  passed 
authorizing  such  ''  stated  cases,"  in  proceedings  before  Sheriffs  and 
Justices  of  the  Peace  acting  under  statutes  applicable  to  ad- 
ministrative and  quasi  police  matters.  This  Act  might,  with 
advantage,  be  extended  to  ordinary  civil  jurisdiction. 

Land  Transfer  in  France, — The  author  of  an  amusing  pamphlet 
entitled  "Experiences  of  an  English  Buyer  of  Land  in  France/'* 
gives  the  following  account  of  laiid  transfer  and  sales  before  the 
tribunal  in  France : — 

All  transfers  and  mortgages  of  real  property  are  registered,  and 
the  register  is  the  only  recognized  proof  of  the  title  of  the  owner  or 
mortgagee.  This  naturally  simplifies  the  law  of  real  property, 
makes  its  transfer  or  mortgage  a  much  easier  matter  than  it  is  in 
England,  and  dispenses  with  the  necessity  of  so  much  legal  know- 
ledge on  the  part  of  the  conveyancer.  The  conveyancers  in  France 
are  the  notaries,  who  also  act  as  the  land  and  financial  agents  and 
general  men  of  business  of  their  clients.  Their  number  is  limited, 
and  they  are  nominally  appointed  by  the  State,  but  the  notary,  like 
the  agent  de  change,  or  stockbroker,  is  allowed  to  sell  his  charge  or 
^vdCf  with  the  sanction  of  the  Government,  which  is  never  refused 
unless  one  of  the  parties  is  a  political  opponent,  or  unless  the  pur- 
chaser is  a  man  of  bad  reputation.  In  the  provinces  the  notaries 
have  all  or  more  than  all  the  influence  of  the  country  solicitor  in 
England,  being  the  advisers  and  guides  of  their  clients,  who  regard 
their  notery's  opinion  as  infallible,  and  rarely  take  the  trouble  to 
think  for  themselves  on  any  matter  of  business.  As  a  rule  the 
notaries  are  a  respectable  body  of  men,  though  inconvenience 
and  injustice  are  often  occasioned  by  the  same  notary  acting  for 
both  buyer  and  seller,  and  for  several  clients  having  adverse 
interests. 

The  notary  is  not  a  practising  lawyer,  and  cannot  directly  engage 
in  the  contentious  business  of  the  courte.  If  a  man  has  the  mis- 
fortune to  be  engaged  in  a  lawsuit,  he  must  have  recourse  to  an 
avau^,  whose  functions  are  almost  those  of  a  solicitor  practising  in 
the  courts  at  Westminster.  He  communicates  with  his  client  or 
his  client's  homme  daffaires^  instructs  the  advocate,  and  conducts 
the  suit  as  a  solicitor  in  England.  The  number  of  avouis  practising 
before  each  tribunal  is  limited,  and  their  charges  or  Avdes  are,  like 

^  London  :  William  Bidgway. 
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those  of  the  notaries,  bought  and  sold,  subject  to  the  approval  of 
the  authorities. 

On  winding  up  the  estate  of  a  client  dying  possessed  of  landed 
property,  and  leaving  infant  heirs,  the  family  notary  is  obliged  to 
employ  an  av(me  to  obtain  a  decree  of  sale  from  the  tribunal, 
which  then  takes  the  entire  direction  of  the  proceedings,  lots  the 
property,  fixes  the  upset  price,  the  day  of  the  sale,  etc.,  etc.,  receives 
the  purchase-money,  or  directs  how  it  is  to  be  disposed  of.  The 
sale  takes  place  before  the  tribunal  by  auction,  or  d  la  bougie,  as  it  is 
called,  nobody  but  the  avouds  being  allowed  to  bid.  Those  gentle- 
men are  remunerated  by  a  commission  payable  by  the  client  or 
clients  who  employ  them. 

The  following  graphic  description  of  the  proceedings  at  a  sale 
before  the  tribunal  is  from  the  pen  of  a  French  advocate : — 

"  The  registrar  reads  a  very  short  summary  of  the  conditions  of 
sale^  limited  to  the  description  of  the  property  and  the  naming  of 
the  upset  price,  and  announces  the  amount  of  the  costs  incurred  up 
to  the  sale.  He  then  lights  a  taper,  and  declares  the  auction  opened. 
A  judge  of  the  tribunal  presides  at  the  operation.  'A  hundred 
francs!'  'A  hundred  and  ten,'  cries  an  avoue;  'a  hundred  and 
twenty,'  'a  hundred  and  thirty,'  'two  hundred!'  *Two  hundred 
francs,'  repeats  the  registrar  in  a  rasping  voice ;  '  no  one  speaks ; 
the  second  taper  is  going  out;  I  light  the  third!'  The  deepest 
silence  reigns ;  you  might  hear  a  fly.  The  third  taper  flickers — is 
just  going  out — when  another  avoiid  rouses  himself.  *  Two  hundred 
and  five  francs,' '  two  hundred  and  ten,'  *  two  hundred  and  twenty,' 
'two  hundred  and  fifty!'  And  the  biddings,  which  seemed  over, 
are  renewed  with  more  spirit  than  ever.  At  last  the  three  tapers 
have  been  lighted  one  after  the  other  and  burnt  out,  the  property 
is  knocked  down  to  the  avoiid  who  bid  last,  and  who  must  within 
three  days  declare  the  real  purchaser  and  produce  his  acceptance  of 
the  bargain. 

"  Any  one  may  make  a  higher  bid  through  an  avotid  within  eight 
days  from  the  auction,  provided  the  advance  be  at  least  one-sixth. 
In  that  event  a  new  auction  takes  place  in  the  same  form  as  the  first. 

''At  the  opening  of  the  auction,  the  registrar,  as  I  have  said, 
announces  the  amount  of  the  taxed  costs  incurred  up  to  the  sale ; 
but  the  simple  purchaser  who  thought  he  had  only  that  amount  to 
pay  would  be  rather  surprised  when  Sabelais'  quarter  of  an  hour 
came,  the  bill  of  costs  being  generally  doubled  by  the  subsequent 
expenses,  for  notification  of  the  sale,  clearing  the  title  from  the 
judgment,  etc.,  etc.,  etc" 

If  there  is  no  bid  before  all  three  tapers,  which  are  not  unlike 
long  wax  matches,  are  burnt  out,  the  sale  is  postponed  to  another 
day,  when  a  lower  upset  price  is  declared,  and  the  same  process  is 
gone  through ;  and  so  on  ad  infinitum,  until  the  upset  price  is  low 
enoucrh  to  attract  a  bid  a  few  francs  above  it. 

A  purchaser  at  a  sale  before  the  tribunal  is  placed  at  a  great  dis- 
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advantage.  He  must  employ  an  av(m4  to  bid  for  him,  and  the  same 
avoud  often  acts  for  two  or  three  intending  buyers ;  if  he  is  declared 
the  purchaser  he  has  to  pay,  in  addition  to  the  sum  his  avoud  has 
bid  for  him,  all  the  costs  of  the  suit  and  legal  proceedings  both 
before  and  after  the  sale,  the  total  amount  of  which  is  only  ascer- 
tained some  time  afterwards ;  and  lastly,  he  is  liable  to  be  outbid 
during  eight  days,  and  if  he  has  set  his  heart  upon  the  property,  to 
have  to  pay  (and  especially  if  he  is  an  Englishman)  an  enhanced 
price  for  it,  and  all  the  additional  costs  attending  the  new  sale.  I 
say  especially  if  he  is  an  Englishman,  because  the  French  pro- 
vincials usually  attribute  to  our  countrymen  the  jiossession  of  much 
more  money  than  brains;  riche  et  bete,  conime  un  Anglais,  being 
an  expression  often  used  by  the  untravelled  Frenchman. 

I  am  informed  that  a  purchaser  at  a  sale  before  the  tribunal 
must  count  on  having  at  least  thirty  per  cent  for  costs,  ahd  some- 
times considerably  more,  added  to  the  price  at  which  the  property 
is  knocked  down  to  him.  An  eminent  notary  tells  me  that,  on 
small  transactions,  the  law  costs  payable  by  the  purchaser  at  one  of 
these  sales  often  run  up  to  three  and  four  times  the  amount  of  the 
purchase-money.  The  same  gentleman  has  given  me  the  following 
statement  of  the  results  of  some  recent  small  sales  before  the 
tribunal  which  have  come  under  his  own  notice : — 
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Frs. 

Frs. 

Fre. 

Frs. 

1. 

1,500 

1,700 
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2. 

1,000 
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900 
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3. 

1,200 

1,250 

1,050 
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4. 

100 

105 

340 

445 

6. 

5 

10 

320 

330 

So  it  is  evident  that  the  tribunal  which  is  supposed  to  protect 
the  interest  of  infants  practically  does4,hem  great  injury,  as  their 
property  would  sell  for  much  more  if  the  purchaser  was  not  obliged 
to  take  into  account  the  heavy  costs  he  will  have  to  pay  in  addition 
to  his  bill.  In  fact,  the  substance  of  the  infant  is  often  w*antonly 
sacrificed  in  order  to  pay  the  lawyers'  costs.  Everybody  complains 
of  this  crying  abuse,  but  it  seems  the  avau&  play  into  each  others' 
hands,  and  are  so  banded  together  to  preserve  their  profitable 
monopoly  that  no  French  statesman  has  yet  had  the  courage  to 
insist  on  a  reform.  If  the  monopoly  were  abolished,  the  callings  of 
notary  and  avaud  amalgamated,  the  profession  thrown  open  to  all 
persons  of  proved  good  character  able  to  pass  a  severe  examination 
as  to  their  legal  qualifications,  and  an  equitable  table  of  fees  framed  by 
competent  authority,  the  most  prominent  evils  of  the  present  system 
would  doubtless  disappear,  and  buyers  and  sellers  would  soon  learn 
to  look  on  sales  before  the  tribunal  with  less  repugnance  and  dread 
than  they  do  now. 

On  sales  by  private  contract  the  purchaser  will  usually  find  his 
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notary's  bill,  including  stamp  duty,  amount  to  about  ten  per  cent. 
on  the  purchase-money.  My  own  small  purchases  have  amounted 
to  74,230  francs  paid  to  the  vendors,  and  my  notary's  costs  for  the 
transfer  of  the  property  amount  to  7,466  francs. 

Report  of  the  Select  Committee  on  ParHamerUary  and  Municipal 
Elections, — The  Seport  of  the  Select  Committee  of  the  House  of 
Commons  appointed  to  inquire  into  the  working  of  the  existing 
machinery  of  Parliamentary  and  Municipal  Elections  has  at  last 
been  issued.  It  contains  many  recommendations  as  to  prospective 
legislation  and  as  to  govenimental  action,  some  of  which  are 
tolerably  sensible  and  some  of  which  are  intolerably  absurd.  By 
far  the  most  important  point  which  the  Committee  had  to  consider, 
was  the  marking  of  the  ballot  papers,  and  what  kind  of  a  mark 
it  is  that  vitiates  a  vote.  Immediately  on  the  passing  of  the  Act, 
before  any  actual  dispute  had  arisen,  there  were  difierent  opinions 
entertained  on  this  subject ;  and  the  matter  has  become  of  great 
moment,  because  of  the  difference  of  opinion  between  the  Court  of 
Common  Pleas  in  England  and  the  Second  Division  of  the  Court  of 
Session  in  Scotland. 

It  certainly  does  not  look  well  that  an  Act  which  applies  both  to 
Scotland  and  England  should  receive  one  interpretation  in  the  one 
country  and  another  in  the  other  country;  so  that  of  two  candidates 
grinding  at  the  mill,  one  in  Dumfries  and  the  other  in  Carlisle,  who 
have  been  returned  in  precisely  the  same  circumstances,  the  one 
would  be  taken  and  the  other  would  be  lefL  This  Select  Committee 
warmly  approves  of  the  view  taken  by  the  Court  of  Common  Pleas 
in  the  case  of  Woodward  v.  Sarsons,  The  Committee  strongly  re- 
commend that  a  short  bill  should  be  passed  immediately,  declaring 
the  law  to  be  in  accordance  with  the  judgment  in  Woodward  v. 
Sanons,  and  giving  effect  to  the  opinion  above  expressed  by  the 
Committee.  The  Committee  further  suggest  that  the  Home  OfSce 
should  forward  to  every  returning  otticer  the  case  and  judgment  in 
Woodward  v.  Sarsons. 

Now,  as  to  this  recommendation,  it  is  clear  that  it  is  unseemly  in 
itself  and  unjust  to  candidates,  that  the  same  Act  should  receive  a 
different  interpretation  in  the  two  countries.  It  is  also  clear  to  our 
mind  that  the  view  of  the  English  Court  as  to  the  directory  char- 
acter of  the  directions  for  marking  votes  is  the  right  one.  And  it 
is  further  clear  that  a  short  bill  introduced  and  passed  last  year, 
and  even  at  the  beginning  of  this  session,  would  have  been  of  great 
benefit  to  the  public.  But  we  are  not  so  clear  that  there  is  an 
immediate  necessity  for  such  a  bill  now.  It  is  not  required  for 
England,  because  it  would  only  declare  that  to  be  law  which  the 
English  Court  has  already  declared  to  be  law.  It  would 
have  been  useful  in  Scotland  if  it  had  been  passed  before  the 
School  Board  elections,  which  are  now  nearly  over.  At  present 
the  same  question  which  arose  in  the  Wigtown  case  and  in  Wood- 
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toard  V.  Saraans^  as  to  the  markiDg  of  ^otes,  is  pending  in  the  Court 
of  Session  in  the  Musselburgh  municipal  election  case,  where,  if 
the  Con)mon  Pleas  view  prevails,  the  pursuer  has  a  majority  of 
one  ;  and  if  the  Second  Division  view  prevails,  the  defender 
has  a  majority  of  one.  This  case  is  to  be  tried  before  seven  judges 
this  month.  If  this  tribunal  should  hold  that  the  majority  of 
the  judges  in  the  Second  Division  ^  gave  a  wrong  judgment,  and 
should  take  the  same  view  as  the  judges  in  the  Common  Pleas, 
what  use  is  there  for  a  Bill  declaring  that  to  be  law  which  iJie 
Courts  in  England  and  Scotland  have  declared  to  be  law  already  ? 
Of  course,  if  the  Second  Division  view  of  the  Act  is  supported  by 
the  seven  judges,  that  is  a  different  matter.  But  we  shall  know 
this  before  any  Act  can  be  carried.  We  do  object  strongly  to 
the  multiplication  of  Acts  of  Parliament ;  and  as  regards  the  pro- 
posed amending  Act,  we  are  willing  to  give  odds  that  it  will  be  a 
case  of  floundering  out  of^one  quagmire  into  another. 

Then  as  to  the  recommendation  of  the  Select  Committee  that 
the  Home  Office  should  forward  to  each  returning  officer  a  copy 
of  the  case  and  judgment  in  Woodward  v.  Sarsans,  this  it 
appears  to  us  is  either  a  job  for  the  benefit  of  a  printer,  or  a 
piece  of  heedless  impertinenca  For  our  own  part  we  differ 
entirely  from  the  views  of  the  majority  of  the  judges  in  the 
Wigtown  case,  and,  as  our  readers  know,  we  have  never  had  any 
doubt  about  the  matter.  But  still  the  judgment  is  the  judgment 
of  the  supreme  judges  in  the  kingdom  of  Scotland.  It  would  be 
a  strong  thing,  and  we  venture  to  say  it  would  be  a  wrong  thing,  for 
a  returning  officer  in  Scotland  to  go  against  that.  It  would  also  be  a 
strong  thing,  and  we  venture  to  add,  it  would  be  a  wrong  thing,  for 
the  Home  Office  to  suggest  to  returning  officers  that  they  should 
ignore  the  judgment  of  the  Supreme  Court.  There  are  three  func- 
tions in  the  constitution  of  every  government — legislative,  judicial, 
administrative.  The  suggestion  of  the  Committee  is  that  those 
who  have  the  control  of  the  administrative  function  should  repri- 
mand those  who  exercise  the  judicial  function  in  order  to  repair 
the  blunders  of  those  who  manage  the  legislative  department. 

Of  course  these  remarks  do  not  apply  to  the  case  of  returning 
officers  in  England.  But  returning  officers  in  England  or  elsewhere 
ought  to  know  the  existing  law  themselves,  or  ought  to  know  where 
to  get  information  on  the  subject,  without  the  assistance  of  the 
Home  Office.  If  the  Home  Office  once  begin  to  issue  reports  of 
decisions,  it  is  difficult  to  see  where  the  thing  is  to  stop. 

The  Committee  further  recommend  that  the  special  provisions  for 
the  assistance  of  illiterate  voters  should  be  repealed.  Surely  here, 
once  more,  the  Committee  are  travelling  beyond  the  record.  As  we 
understand  there  was  no  authority  given  to  them  to  consider  the 
propriety  of  altering  or  limiting  the  franchise,  and  the  franchise 

1  The  Report  is  inaccnrate  in  statins  that  foar  Scotch  iadffes  were  present  Lord 
Moncreiff  took  no  part  in  the  case ;  of  the  three  remaining  judges,  Lord  Benholme 
dissented. 
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would  obviously  be  greatly  restricted  if  no  special  provisions  were 
made  for  the  case  of  those  who  cannot  read.  The  sole  duly 
entrusted  to  the  Committed  was  "to  inquire  into  the  existing 
machinery  of  parliamentary  and  municipal  elections,  with  power  to 
suggest  amendments  in  the  same."  People  who  could  not  read  or 
write  were  entitled  to  vote  before  the  Ballot  Act  was  passed,  and 
we  do  not  see  why  the  new  system  of  voting  should  be  worked  so 
as  to  deprive  them  of  their  vote.  The  Act  is  not  a  disenfranchising 
one ;  it  is  a  mechanical  means  intended  for  the  purpose  of  giving 
greater  protection  to  persons  already  in  possession  of  .the  franchise. 
There  may  be  persons  whose  want  of  education  prevents  them 
from  obtaining  the  complete  protection  affonled  by  the  Act ;  this  is 
their  misfortune,  that  is  alL  Secrecy  in  voting  may  be  important^ 
but  the  right  of  voting  is  moite  important.  We  are  against  disen- 
franchising illiterates,  and  we  are  against  doing  so  by  a  side  wind. 

It  has  been  stated  by  some  of  the  witnesses  examined  before  the 
Committee  that  most  of  the  illiterates  would  be  able  to  find  the 
candidates'  names  without  assistance  from  the  presiding  officer.  In 
fact  they  might  be  "  coached  "  by  the  agents  or  friends  of  the  candi- 
dates,— might  be  told  to  put  the  cross  opposite,  say,  the  fourth  name 
on  the  ballot  paper.  But  in  the  first  place,  this  "  coaching ''  is  a 
haphazard  system  of  voting,  and  leads  to  great  risk  of  error.  Con- 
sider the  case,  for  instance,  of  a  School  Board  election,  where  there 
are  twenty  candidates,  and  each  elector  has  fifteen  votes,  which  he 
may  pile  up  or  distribute  as  he  likes.  In  the  second  place,  it 
involves  as  great  a  violation  of  secrecy  of  voting  as  the  existing 
plan.  In  the  third  place,  we  think  that  the  duty  of  securing  a  fuu 
and  free  expression  of  the  opinion  of  a  constituency  is  an  official 
duty,  and  that  we  ought  not  to  rely  upon  irresponsible  onlookers  or 
partizans  for  its  performance. 

Another  recommendation  is  that  in  any  amending  Act  it  should 
be  declared  that  the  marked  copy  of  the  register  and  the  counter- 
foils should  be  put  up  in  separate  packets.  There  is  certainly  a 
little  confusion  between  Bule  29,  which  relates  to  making  up  the 
packets,  and  Boles  41  and  42,  which  relate  to  the  right  of  inspec- 
tion ;  but  it  appears  to  us  there  is  nothing  in  Bule  29  compelling 
one  to  make  up  the  two  things  in  the  same  packet,  and  so  take 
away  the  right  of  inspection.  In  Scotland  we  have  had  no  doubt 
about  the  matter,  and  in  England  the  view  of  the  existing  law 
taken  by  the  Committee  was  rejected,  Stow  v.  Jollifft,  43  Law 
Journal  Beports  (C.P.)  173.  Even  if  the  view  they  have  taken  were 
correct,  a  presiding  officer  would  do  no  harm  by  making  up  the 
counterfoils  and  the  register  separately.  It  could  not  be  said  that 
this  non-compliance  with  the  rule  was  against  the  principles  of  the 
Act,  or  that  it  affected  the  result  of  the  election. 

The  Committee  recommend  the  issue  of  a  circular  from  the 
Rome  Office  directing  returning  officers  as  to  their  duties.  Well 
and  good,  that  is  to  say  if  the  circular  itself  is  well  and  good,  and 
not  like  the  last  one  of  the  same  kind,  in  which  even  the  "  time 
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table  of  elections "  was  blundered.  In  this  Home  Office  circular 
it  is  suggested  by  the  Committee  that  a  caution  should  be  given  to 
returning  officers  as  to  the  use  of  stamping  instruments.  Observa- 
tions are  made  as  to  defects  of  the  different  kinds  of  instruments^ 
and  the  dangers  incurred  in  their  use.  In  considering  what  is  the 
best  stamping  instrument  to  be  used,  it  is  natural  to  consider  what 
instrument  is  used  in  the  post-office.  The  officials  there  should 
know  what  is  the  best  stamp  to  be  used,  seeing  that  they  stamp 
millions  of  letters  every  year.  They  use  an  ink  stamp.  When  that 
is  used  no  presiding  officer  can  fail  to  see  whether  the  paper  is 
stamped  or  not.  But  when  an  embossing  stamp  is  used,  the  stamp 
may  not  come  properly  down,  and  it  is  impossible  through  a  long 
day,  with  voters  in  haste  to  get  their  papers  and  be  off,  to  examine 
minutely  each  paper  to  see  if  it  bears  the  official  mark.  The  use 
of  this  instrument  may  lead  to  mistakes  which  may  easily  avoid 
an  election,  and  which  may  cause  annoyance  to  candidates  and  to 
those  entrusted  with  the  responsible  duty  of  taking  the  poll  While 
writing  these  comments  on  the  Report,  we  read  in  an  article  in  an 
Edinburgh  newspaper  the  following  remarks : — ''  The  weakest  pait 
of  their  Beport  is  that  which  bears  upon  mistakes  by  the  poll  sheriff 
in  stamping  the  papers.  They  talk  about  defects  in  the  stamping 
machines,  about  errors  arising  from  having  papers  ready  stamped 
in  anticipation  of  a  crush,  and  about  other  excuses  for  this  failure 
which  have  led  to  the  disfranchisement  of  a  good  many  voters. 
The  thing,  however,  is  inexcusable.  If  poll  sheriffs  did  their  duty 
it  could  not  happea  Even  if,  by  oversight,  they  gave  out  an  un- 
stamped paper,  they  are  bound  to  see  the  mark  on  the  outside  ere, 
after  having  been  filled  up,  it  is  deposited  in  the  ballot  box.  A 
man  who  lets  it  be  deposited  without  a  stamp  simply  involves 
himself  in  the  guilt  of  neglecting  his  duty.  The  way  to  meet  such 
an  evil  would  be  by  extending  the  law  which  permits  an  after 
scrutiny,  so  as  to  allow  such  a  paper  to  be  traced  to  its  source — the 
issuer  and  receiver  of  it  being  made  liable  to  punishment  for  his 
unpardonable  misconduct." 

See  the  different  notions  of  critics!  To  us  this  seems  one  of  the 
best  parts  of  the  Eeport.  The  writer  just  quoted  cannot  have  had 
much,  or  any,  experience  in  taking  the  poll.  It  is  impossible  for  a 
poll  sheriff  in  every  case  to  see  the  mark  on  the  back  of  the  ballot 
paper  before  it  is  put  into  the  box.  It  is  to  be  remembered  that  he 
has  to  give  out  ballot  papers;  and  that,  especially  when  the  ''rushes" 
come,  at  meal  hours,  when  impatient  voters  are  being  rapidly 
attended  to,  a  paper  may  be  inserted  into  the  box  before  the  viola- 
tion of  the  rule  can  be  checked.  If  the  presiding  officer  made  it 
his  first  duty  to  see  the  mark  on  the  back — if  he  waited  until  each 
clumsy-handed  voter  undid  the  sixteen  plies  into  which  suspicious- 
minded  voters  sometimes  twist  their  ballot  papers,  he  would  neces- 
sarily have  to  suspend  his  other  task  of  attending  to  voters  about  to 
vote;  and  if,  as  would  certainly  happen  in  populous  places,  some 
voters  were  prevented  from  voting  by  the  tardy  pace  of  the  poll. 
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there  would  be  a  good  deal  of  screeching  and  howling  about  the 
affair.  In  his  evidence  Sir  John  Heron,  town  clerk  of  Manchester, 
says,  ''From  my  own  observation  I  can  say  that  the  ballot  papers 
as  a  rule  are  put  into  the  ballot  box  without  any  attempt  to  show 
them  to  the  presiding  officer,  and  without  any  attempt  on  the  part 
of  the  presiding  officer  to  look  at  them.  In  fact  I  do  not  see  how 
the  polling  would  go  on  if  the  presiding  officer  were  to  be  each  time 
interrupted  in  the  performance  of  his  duties  by  the  voter  coming 
and  putting  his  ballot  paper  before  him;  so  that  practically  it  is  not 
done  with  us."  The  remedy  above  saggest«d,  viz.  to,  punish  the 
issuer  and  receiver  of  an  unstamped  ballot  paper,  is  one  of  a  kind 
which  has  not  hitherto  been  found  very  effectual  in  similar  cases. 
The  threat  of  punishment  does  not  encourage  men  in  the  discharge 
of  official  duties.  Give  a  man  two  guineas  for  a  long  tiresome 
day's  work,  provide  him  with  a  bad  stamping  instrument,  threaten 
him  with  pains  and  penalties,  and  you  have  a  bill  of  fare  which 
may  attract  some  men,  but  which  will  not  attract  suitable  men. 
No!  this  is  not  the  way  to  go  to  work.  Get  a  good  man,  provide 
him  with  a  good  stamping  instrument,  give  him  good  pav,  trust  to 
his  sense  of  public  duty  and  his  regard  for  his  own  reputation,  and 
there  is  not  much  danger  of  any  mishap. 

The  Committee  make  a  number  of  suggestions  with  the  view 
either  of  innovating  upon  the  existing  system  of  voting  or  of 
correcting  the  glaring  incongruities  of  the  Act.  A  proposed  form  of 
ballot  paper  is  submitted,  printed  in  black,  with  white  spaces  where 
the  cross  is  to  be  put.  The  risk  of  misplacing  the  cross  we  should 
fancy  would  be  greatly  reduced  in  this  form  of  ballot  paper.  They 
further  suggest  that  in  the  amending  Act  the  number  of  agents 
entitled  to  be  present  in  the  polling  station  and  at  the  counting 
should  be  specified;  that  the  counting  agents  maybe  allowed  to  take 
the  declaration  of  secrecy  any  time  before  the  counting,  and  not  as 
at  present  necessarily  before  the  poll ;  that  the  verification  of  the 
ballot  paper  account  should  be  made  after  the  counting  of  the  ballot 
papers,  not  after  the  counting  of  the  votes,  as  at  present  required 
by  Rules  34  and  37.  It  is  hardly  worth  while  to  make  any  amend* 
ment  to  the  latter  effect,  for  these  two  rules  are  habitually  disre- 
garded; for  this  reason,  that  it  is  impossible  to  check  any  ballot 
paper  account  after  all  the  papers  in  all  the  ballot  boxes  have 
been  jumbled  to<2[ether;  and  the  violation  of  the  rule  is  one  of 
those  violations  which  come  under  the  protection  of  the  13th  section. 

We  may  add  this  suggestion,  that  if  the  Act  is  to  be  amended,  it 
would  be  worth  while  to  put  the  provision  in  section  2,  to  the  effect 
that  the  want  of  the  official  mark  on  the  back  makes  the  vote  bad, 
in  harmony  with  the  provision  in  rule  34,  that  the  returning  officer 
while  counting  and  recording  the  ballot  papers,  and  counting  the 
votes,  shall  keep  the  ballot  papers  with  their  faces  upwards,  and 
take  all  proper  precautions  for  preventing  any  person  from  seeing 
the  numbers  printed  on  the  back. 

Bights  of  Counsel  for  Defmct  in  France, — A  recent  issue  of  the 
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Oazette  des  TrOnmaux  records  an  incident  which  rather  strikingly 
illustrates  the  difference  between  the  view  taken  in  France  of  the 
duties  and  rights  of  an  advocate,  and  that  which,  happily,  prevails 
here.  At  the  sitting  of  the  Assize  Court  of  La  Sarthe  on  the  8th 
ult.,  M.  Leporch^  was  counsel  for  a  prisoner  accused  of  an  indecent 
assault.  He  had  finished  his  address,  and  the  jury  were  about  to 
retire  to  consider  their  verdict,  when  the  president  put  the  ques- 
tion which  it  seems  is  required  by  law  to  be  put  to  the  prisoner — 
*'  Have  you  anything  to  add  to  the  defence  which  has  been  made 
on  your  behalf?"  The  prisoner  began  to  say  something,  but  M. 
Leporch^  whispered  to  him  to  be  quiet,  and  he  then  replied  that  he 
had  nothing  to  say.  He  was  convicted,  and  M.  Pavie,  the  substitvi, 
or,  as  we  should  say,  counsel  for  the  Crown,  applied  to  the  court 
to  inflict  a  disciplinary  penalty  on  M.  Leporch^  for  his  intervention 
at  the  time  when  the  president  addressed  his  question  to  the 
prisoner.  At  this  moment  M.  H^mon,  a  brother  advocate,  came 
into  court,  and  M.  Leporch^  told  him  of  the  accusation  made 
against  him,  and  asked  him  to  undertake  his  defence.  The  con- 
versation was  conducted  in  a  whisper,  but  it  reached  the  sharp- 
eared  Pavie,  who,  again  addressing  the  court,  said  he  felt  it  his 
duty  to  mention  that  he  overheard  M.  H^mon  say  to  M.  Leporch^, 
"  You  have  done  right."  The  court  does  not  seem  to  have  thought 
it  necessary  to  take  any  steps  as  to  this  little  piece  of  eavesdrop- 
ping ;  but  with  reference  to  M.  Leporch^'s  offence,  a  proc^-verbal 
was  forthwith  drawn  up,  and  M.  Hemon  addressed  the  court  on 
behalf  of  his  brother  advocate,  urging  that  the  advocate  was  always 
placed  near  his  client  in  court  in  order  that  he  might  be  able 
readily  to  communicate  with  him ;  that  the  interposition  of  which 
M.  Leporch^  was  accused  was  a  perfectly  natural  and  usual  act  on 
the  part  of  an  advocate  engaged  in  defending  a  prisoner,  and  that 
to  prohibit  it  would  unduly  restrict  the  liberty  of  defence.  The 
court,  after  a  long  deliberation,  reprimanded  M.  Leporch^,  and 
ordered  him  to  pay  the  costs  of  the  proceedinga  We  observe  that 
by  the  article  of  the  law  under  which  the  court  proceeded  no  appeal 
can  be  brought  from  the  decision.  In  future,  therefore,  the 
advocates  who  practise  at  the  La  Sarthe  Assizes  will  learn  that  it 
is  not  safe  to  interfere  with  the  propensity  of  clients  to  commit 
themselves,  or,  at  all  events,  that  it  is  desirable  to  keep  out  of  ear- 
shot of  M.  Pavie. 


^ebietos. 


Tht  Practice  of  the  Sheriff  C<nirt8  of  Scotland  in  CivU  Causes.  By 
John  Dove  Wilson,  Advocate.  Second  Edition.  Edinbuigh: 
Bell  and  Bradfute,  1875. 

The  circumstance  that  the  work  before  us  has  reached  a  second 
edition  is  an  assurance  that  the  author  has  found  an  audience ;  and 
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although  this  circumstance  certainly  does  not  give  a  complete 
guarantee,  yet  it  at  least  affords  an  approximate  confidence  that  the 
author's  work  has  been  well  dona  The  handsome  volume  now 
before  us  is  in  many  respects  an  improvement  upon  the  first 
edition.  This  new  edition  commences  with  an  historical  account  of 
the  Sheriff  Courts,  which,  as  our  readers  will  recollect,  first  appeared 
in  this  Journal.  As  regards  the  practical  part  of  the  work,  so  far 
as  we  have  dipped  into  it  (and  we  do  not  profess  to  have  read  this 
book  of  practice  through,  any  more  than  we  would  pretend  to  have 
read  a  dictionary  through),  we  have  found  Mr.  Wilson's  book  use- 
ful,  careful,  and  accurate.  There  is,  however,  one  little  defect 
which  we  cannot  help  noticing.  What  is  the  use  of  saying,  as  is 
said  (page  152),  "  in  taking  precognitions  the  agent  must  take  care 
that  be  does  not  examine  the  witnesses  in  presence  of  each  other.  If 
he  does,  the  value  of  the  evidence  will  be  so  much  destroyed  that 
in  delicate  cases  it  will  be  held  to  turn  the  balance  against  him  ?" 
Would  it  not  be  much  better  to  give  a  general  direction  once  for  all, 
that  the  practitioners  in  Sheriff  Courts  ought  to  have  common 
sense,  and  ought  to  exercise  it?  In  reading  a  paragraph  of  this 
kind  in  a  useful  work,  the  result  of  much  thought  and  considera- 
tion, one  would  almost  fancy  for  the  moment  that  he  was  reading 
instructions  by  a  town  clerk  for  the  guidance  of  presiding  officers. 

AeU  of  Parliament  relating  to  Sheriff  Court  Practice,  urith  Illustra- 
tions from  Decisions  of  the  Supre^ne  Courts  and  occasional 
notes.  By  W.  Paterson  Smith,  Solicitor,  Wick.  Edinburgh: 
Bell  &  Bradfute.     1876. 

In  the  first  sentence  of  the  preface  to  this  book  it  is  stated  as  a 
reason  for  its  publication  that,  "In  the  use  by  the  profession  of  the 
various  statutes  relating  to  Sheriff  Court  practice,  passages  fre* 
quently  occur  which  give  rise  to  serious  doubts  as  to  the  proper 
construction  to  be  put  on  them."  This  volume  is  dedicated  to 
Sheriff  Thorns,  in  token  of  respect,  and  in  acknowledgment  of 
valuable  suggestions  given  in  its  preparation.  We  cannot  help 
thinking  that  the  learned  Sheriff  might  have  given  a  suggestion  as 
to  the  use  by  the  profession  of  the  English  language  in  the  com- 
position of  prefaces ;  because  the  first  sentence  in  this  volume  is  a 
"passage"  which  might  give  rise  to  serious  doubts  as  to  the  proper 
construction  to  be  put  upon  it.  The  book  contains  a  collection  of 
Acts  of  Parliament  from  1853  downwards,  with  copious  illustrative 
notes,  embodying  the  decisions  of  the  Courts.  These  notes  display 
a  great  deal  of  careful  research,  and  afford  a  good  deal  of  informa- 
tion, which  must  be  useful  to  the  practitioner,  and  which  would  be 
more  useful,  and  would  assume  a  more  elegant  form  if  they  were  a 
little  more  boiled  down. 
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Principles  of  Contract  at  Law  and  in  Equity.    By  Fru)EBICK 
Pollock,  Barrister-at-Law.    London :  Stevens  &  Son. 

Of  making  many  law  books  there  is  no  end,  and  much  study  of  them 
is  a  weariness  of  the  flesh.  Books  on  the  law  of  contract  form  no 
exception  to  this  enormous  manufacture,  probably  because  the  sub- 
ject is  a  popular  and  an  interesting  one,  and  because  it  is  that  which 
affords  most  of  the  material  for  actual  litigation.  The  author  of  the 
present  elaborate  treatise  gives  a  special  reason  for  adding  to  the 
formidable  list  of  works  on  the  law  of  contracta    This  is  (he  says) 

"  a  treatise  on  the  general  principles  which  determine  the  validity  and  effeet 
of  contracts  in  their  inception. 

'*  The  development  of  these  principles  in  English  procedure  has  been  in  great 
measure  a  concurrent  one  in  the  courts  of  law  and  of  equity,  and  at  the  same 
time  has  led  to  apparent  conflicts  on  many  points,  and  real  conflicts  on  some 
Doints,  between  the  two  systems.  The  lamentable  division  of  jurisdiction,  aa 
Lord  Westbury  called  it,  which  has  now  come  to  an  end,  led  unavoidably  to  a 
no  less  lamentable  division  of  exposition  in  text-books.  Writers  on  the  law  of 
contract  have  confined  themselves  (save  for  very  brief  passing  notices  or 
allusions)  to  the  common  law  parts  of  the  subject,  leaving  the  rest  to  be  sought 
in  books  on  equity  jurisprudence,  where  in  the  press  of  other  matter  there  was 
no  room  for  its  adequate  treatment,  apart  from  the  disadvanti^es  of  dealing 
Mrith  it  chiefly  or  wholly  with  a  view  to  equity  procedure,  whereby  the  more 
general  and  permanent  elements  and  the  broader  principles  of  law  on  which 
the  rules  were  in  truth  founded,  were  in  danger  of  tailing  out  of  sight. 

"  I  have  therefore  attempted  to  give  in  this  book,  so  far  as  possible,  an  equal 
and  concurrent  view  of  the  doctrines  of  common  law  and  of  equity,  and  to  fix 
the  scope  of  my  subject  so  that  matters  of  doubt  and  difficulty  might  be  con- 
sidered with  some  fulness." 

Another  and  a  less  temporary  reason  seems  to  be  that  it  is 
necessary  from  time  to  time  to  bring  out  new  books,  or  new  editions 
of  old  books,  in  order  to  bring  the  new  cases  and  the  new  Acts  up 
to  date.  Whatever  the  reason  for  publication  may  have  been,  the 
author  has  succeeded  in  writing  a  very  readable  work.  The  author 
mentions  that  he  has  not  attempted  to  collect  the  American 
authorities,  the  ever-growing  bulk  of  English  reports  alone  being 
sufficiently  formidable  to  deal  with  ;  but  he  has  given  an  account 
of  a  certain  number  of  the  decisions  of  the  Supreme  Court.  He  has 
referred  to  the  French  law,  but  we  trace  no  reference  to  the  • 
Scottish  law.  Thus  he  points  out  the  distinction  of  the  French 
Code  Civil  on  the  subject  of  consideration.  He  mentions  that  in 
England  a  contract  for  life  is  valid  while  it  is  invalid  in  Fnuice. 
Might  it  not  have  been  useful  to  English  readers  to  have  the 
Scottish  rule  of  law  stated  also.  The  differences  between  the  Eng- 
lish and  the  Scottish  law  are  of  much  greater  practical  importance 
than  those  between  the  English  and  the  French.  For  one  contract 
between  French  and  English  people  there  are  a  score  between  English 
and  ScotcL  Mr.  Pollock  describes  the  general  plan  of  hi» 
work  thus — 
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"  Is  there  an  agreement  concluded  in  tenns  t  (Ch.  I.)  Is  it  made  between 
competent  parties  ?  (Ch.  II.)  Does  it  satisfy  the  requirements  of  the  kw  as  to 
fonn  (if  any  there  be  for  the  particular  kind  of  contract)  (Ch.  III.)  and  considera- 
tion 1  (Ch.  I V.)  Who  may  now,  or  hereafter,  sue  or  be  sued  upon  it  ?  (Ch.  V.) 
So  ficir  as  to  what  may  be  called  the  first  elements.  We  have  further  to  ask  if 
there  is  nothing  in  the  matter  of  the  agreement  to  interfere  with  its  validity : 
whether  it  be  unlawful  (Ch.  VI.)  or  impossible  1  (Ch.  VII.)  Again,  the  question 
may  arise  whether  there  is  nothing  to  prevent  the  expressed  consent  of  the 
parties  from  having  its  full  effect  ?  By  reason  of  misttike  (Ch.  VIII.)  the  con- 
sent may  be  only  apparent,  or  a  true  consent  may  be  wrongly  expressed  ;  or  by 
reason  of  mi^preisentation  (Cfau  IX.),  fraud  (Ch,  X.),  coereion  or  undue  influence 

iCh.  XI.).  the  consent  of  one  of  the  parties  may  not  be  binding  upon  him. 
''inally,  there  may  be  a  question  whether  we  have  to  deal  with  one  of  those 
curious  and  more  or  less  anomalous  cases  where  there  is  an  agreement  neither 
void  nor  voidable,  for  some  purposes  recognized  and  having  l^al  consequences, 
yet  not  directly  enforceable!    (Ch.  XII.)" 

We  extract  the  following  remarks  on  the  rectification  of  instru- 
ments in  cases  of  mistake, — an  equitable  remedy  which  does  not 
exist  in  our  law,  but  which  might  well  be  introduced  into  it.  We 
have  the  remedy  of  reduction  on  the  ground  of  essential  error ;  but 
that  really  is  no  remedy  at  all  in  a  case  where  there  occurs  the 
element  of  fraudulent  representation  on  the  part  of  one  of  the  con- 
tracting parties. 

.  ■ 

''  When  (says  Mr.  Pollock)  the  parties  to  an  agreement  have  determined  to 
embody  their  common  intention  in  the  appropriate  and  conclusive  form,  and 
the  instrument  meant  to  effect  this  puroose  is  by  mistake  so  framed  as  not  to 
express  the  real  intention  which  it  ougnt  to  have  expressed,  it  is  possible  in 
many  cases  to  correct  the  mistake  by  means  of  the  special  jurisdiction  of 
equitv.'* 

"  Ciourts  of  equity  '  assume  a  jurisdiction  to  reform  instruments  which,  either 
by  the  fraud  or  mistake  of  the  drawer,  admit  of  a  construction  inconsistent  with 
the  true  agreement  of  the  parties.  And  of  necessity,  in  the  exercise  of  this 
jurisdiction,  a  court  of  equity  receives  evidence  of  the  tnie  agreement  in  con- 
tradiction of  the  written  instrument'  Relief  will  not  be  refused  though  the 
party  seeking  relief  himself  drew  the  instrument ;  for  '  every  party  who  comes 
to  be  relieved  against  an  agreement  which  he  has  signed,  by  whomsoever  drawn, 
comes  to  be  relieved  against  his  own  mistake.'  The  jurisdiction  is  a  sulratantive 
and  independent  one,  so  that  it  does  not  matter  whether  the  party  seeking 
relief  would  or  would  not  be  able  to  get  the  benefit  of  the  true  intention  of  the 
contract  by  any  other  form  of  remedy.  It  would  be  neither  practicable  nor 
desirable  to  dL*cuss  minutely  the  very  numerous  cases  in  which  this  jurisdic- 
tion has  been  exemplified.  The  most  important  thing  to  be  known  about  a 
discretionary  power  of  this  kind  is  whether  there  is  any  settled  rule  by  which 
its  exereise  is  limited.  In  this  case  there  are  ample  authorities  to  show  that 
there  is  such  a  rule,  and  they  expound  it  so  fully  that  there  is  very  little  left  to 
be  added  by  way  of  comment 

**  The  manner  in  which  the  Court  proceeds  is  put  in  a  very  clear  light  by  the 
opening  of  Lord  Romilly*s  judgment  in  the  case  of  Murray  v.  Parker  : — 

"  'In  matters  of  mistake,  the  Court  undoubtedly  has  junsdiction,  and  though 
this  jiirisdiction  is  to  be  exercised  with  great  caution  and  care,  still  it  is  to  be 
exercised  in  all  cases  where  a  deed,  as  executed,  is  not  according  to  the  real 
agreement  between  the  parties.  In  all  cases  the  real  agreement  must  be 
established  by  evidence,  whether  parole  or  written  ;  if  there  be  a  previous  agree- 
ment in  writing  which  is  unambiguous,  the  deed  will  be  reformed  acconiingly ; 
if  ambiguous,  parole  evidence  may  be  used  to  explain  it,  in  the  same  manner  at 
in  other  cases  where  parole  evidence  is  admitted  to  explain  ambiguities  in  a 
written  instrument**' 
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(Dbittmrs. 


Sm  J.  J.  Rbid. — The  late  Sir  James  John  Keid,  Kt.,  formerly  a 
member  of  the  Supreme  Council  of  Justice  in  the  Ionian  Islands, 
died  rather  suddenly  on  the  10th  inst.,  at  his  residence,  Mouswald 
Place,  Dumfriesshire,  in  the  seventy-first  year  of  his  age,  he  was 
the  son  of  the  late  John  Eeid,  Esq.,  an  advocate  at  the  Scottish 
Bar,  and  was  born  in  the  year  1805.  He  was  educated  at 
Edinbui^h  University,  where  he  was  a  prize-man  in  moral  philo- 
sophy and  metaphysics;  and  he  was  called  to  the  Scottish  Bar 
in  1827.  He  was  a  member  of  the  Eoyal  Commission  on  Religious 
Instruction  in  Scotland  from  1855  to  1837,  when  he  was  nominated 
a  member  of  the  Supreme  Council  in  the  Ionian  Islands,  holding 
the  oflBce  of  chief-justice  in  rotation.  He  received  the  honour  of 
knighthood  in  1840,  and  retired  from  the  judicial  bench  in  the 
year  1858.  Sir  James  J.  Reid  married,  in  1843,  Mary  Dalzell, 
daughter  of  the  late  Robert  Threshie,  Esq.,  of  Barnbarroch,  Dum- 
friesshire. 


fioUB  of  (Englisfj,  American,  anb  dolomal  (Eases. 

Master  and  Servant. — Liability  for  another  person^stict:  chairman  ofjnibhc 
meeting. — Defendant  was  chairman  of  a  public  meeting  at  which  persons  in  the 
position  of  stewards  were  employed  to  keep  order  and  policemen  were  present. 
In  the  course  of  the  proceedings  an  interruption  occurred,  and  defendant  said, 
"  Bring  those  men  to  the  front  who  are  making  a  disturbance."  Plaintiff  was 
not  making  a  disturbance,  but  he  was  seized  by  one  of  the  stewards  and  two 
policemen  and  brought  to  the  front :  Held,  in  an  action  of  assault,  that  defen- 
dant was  not  liable  for  the  act  of  the  steward  and  the  policemen. — Lucas  v. 
Mason,  L.  J.  Rep.  (Ex.)  145. 

Company. — Borrotoing  powers:  issue  of  debentures  at  a  discount, — It  was 
provided  by  the  articles  of  association  of  a  limited  company  that  the  directors 
might,  from  time  to  time,  borrow,  on  behalf  of  the  company,  any  sum  of 
money  not  exceeding  one-half  of  the  nominal  capital,  for  the  time  being,  of  the 
company,  and  might  secure  the  repayment  thereof,  or  raise  any  money  author- 
ized to  be  borrowed  by  them  by  mortgage  of  the  undertaking,  or  by  the  issue, 
on  behalf  of  the  company,  of  debentures,  promissory  notes  or  bills  of  exchange, 
or  in  such  manner  as  the  directors  deemed  expedient :  Held,  that  the  directors 
were  thereby  authorized  to  raise  money  by  the  issue  of  debentures  at  a  dis- 
count. In  re  The  Angb-Danubian  Steam  Navigation  Company;  ex  parte  The 
International  Financial  Association,  44  L.  J.  Hep.  Ch.  602. 

Husband  and  Wife. — Joint  Banking  Account:  advancemefit  or  resulting 
trust— Te^t&toT,  who  was  in  failing  health,  opened  a  new  banking  account  in 
the  joint  names  of  himself  and  wife,  authorizing  the  bank  to  cash  cheques 
drawn  by  either  of  them,  and  telling  the  bank  mana(:^er  that  the  balance  of  the 
account  would  belong  to  the  survivor  of  himself  and  his  wife.  Cheques  were 
thenceforward  drawn  by  the  wife  only,  and  were  applied  by  her  in  payment 
of  household  and  other  expenses,  the  testator  paying  in  sums  of  money  from 
time  to  time  to  the  credit  of  the  account.  At  the  time  of  his  death  there  was 
a  large  sum  standing  to  the  credit  of  the  account,  which  the  wife  claimed  to  be 


KNGLI8H,  AMSBICAN,  AND  COLONIAL  CASES.  267 

entitled  to  for  her  own  use :  Held,  that  the  evidence  of  circiunstances  was  not 
sofficient  to  rebut  the  presumption  of  a  reeulting  trust  for  the  testator. — Afor- 
dkd  r.  OnUtweU,  44  L.  J.  Bep.  Ch.  604. 

CovnACT—LKAB^— Collateral  Agreement — ^The  Goldsmith's  Company 
entered  into  an  agreement  with  plaintiffs  to  grant  them  a  long  lease  of  ground 
on  which  they  were  about  to  erect  new  buildings.  The  agreement  contained 
a  proviso  that  nothing  therein  should  give  plaintiffs  any  rights  of  light  and  air 
over  certain  adjoining  ground  and  buildings.  A  form  of  lease  was  annexed  to  the 
agreement,  and  the  lease  was  afterwards  granted  according  to  the  form,  and 
contained  an  express  demise  of  '^ lights  ;**  but  there  was  no  proviso  in  the  lease 
similar  to  the  one  in  the  agreement  The  Goldsmiths'  Company  afterwards 
demised  the  adjoining  ground  to  defendants,  who  commenced  ouilding  so  as  to 
intercept  plaintiffs'  light.  On  motion  by  plaintiffs  for  an  injunction,  Held, 
refusing  the  motion,  that  the  lease  must  be  read  as  if  the  proviso  in  the  agree- 
ment was  inserted  in  the  lease. — Salaman  v.  Glover,  44  L.  J.  Hep.  Ch.  651. 

Lands  Clauses  Act.— Arbitration — Excess  of  Powers. — When  an  arbitrator 
appointed  under  the  Lands  Clauses  Act,  and  having  power  to  assess  the 
amount  of  damage,  but  no  power  to  decide  the  question  of  liability,  made  an 
award  containing  an  order  lor  payment,  but  the  recitals  showed  the  extent  of 
the  arbitrator's  authority  : — Held,  that  this  was  an  error  of  fonn  only,  and  that 
the  award  could  not  be  set  aside  on  account  of  it — In  re  Harper  v.  Great 
Eastern  Bailway  Co.,  44  L.  J.  Rep.  Ch.  607. 

Jurisdiction. — Service  of  notice  of  motion  in  Scotland — Waiver  of  objection 
to  service  by  proof  of  debt. — Trustees  in  a  liquidation  alleged  that  R.  who 
was  a  domiciled  Scotchman,  had  received  a  payment  of  ;£120  by  way  of 
fraudulent  preference.  R.  had  come  in  under  the  liquidation  and  proved  for 
the  balance  of  his  debt,  and  received  a  dividend.  Tne  trustees  served  per- 
sonally on  R.  in  Scotland  notice  of  motion  for  an  order  for  repayment  of  the 
£120.  R.  appeared  by  his  solicitor,  who  obiected  to  the  jurisdiction,  and 
when  his  objection  was  overruled,  asked  and  obtained  time  to  meet  the  case 
on  the  merits.  The  County  Court  Judge  subsequently  ordered  R.  to  repay 
the  £120  to  the  trustees,  and  on  appeal  from  that  decision  it  was  held  that  R. 
by  proving  his  debt,  had  entered  into  a  compact  that  the  assets  of  the  debtors 
should  be  dul^  distributed  in  the  English  Court,  and  could  not  afterwards 
object  to  the  jurisdiction  ;  also,  that  the  service  was  merely  defective  in  regu- 
Iwity,  and  that  the  objection  had  been  waived  by  R.'s  appearance  by  his 
solicitor. — Ex  parte  Robartson,  re  Morton,  44  L.  J.  Rep.  (Bankmg)  89. 

Nuisance. — Power  to  abate — Overcrowding  of  houses. — A  house  which  is  so 
overcrowded  as  to  be  dangerous  or  prejudicial  to  the  health  of  the  inmates  is 
included  within  the  definitions  of  "nuisances"  in  s.  19  of  29  &  30  Vict  c.  90, 
although  it  be  occupied  by  one  family  only,  and  proceedings  may  be  taken 
under  that  Act  to  compel  the  abatement  of  the  nuisance. — Guardians  of  the  Rye 
Union  v.  Payne,  44  L.  J.  Rep.  (May  cases)  148. 

Hosiery  Manufacture  (Wages)  Act. — Deduction  of  fines  from  wages, — 
The  Hosiery  Manufacture  (Waces)  Act,  1874  (37  &  38  Vict.  c.  48),  sec.  3, 
enacts,  *'  If  any  employer  shall  bargain  to  deduct,  or  shall  deduct,  directly  or 
indirectly,  from  the  wages  of  any  aitificer  in  his  employ  any  part  of  such 
wages  for  frame-rent  and  standing  or  other  charges,  or  shall  refuse  oi^ neglect 
to  pay  the  same  or  any  part  thereof  in  the  current  coin  of  the  i^ealm,  he  shall 
forfeit  a  sum  of  £b  for  every  offence,  to  be  recovered  by  the  said  sitificor,  or 
any  other  person  suing  for  the  same,  in  the  County  Court  in  the  district 
where  the  offence  is  committed,  with  full  costs  of  suit."  Pit.,  a  hand  frame 
worker,  was  in  the  employment  of  defts.,  who  were  hosiery  manulaotiirers. 
By  the  regulotions  of  the  factory  he  Mas  liable  to  a  fine  of  8d.  a  day  for  staying 
away  from  work  without  permission.  Pit.  having  been  fined  for  such  absence 
and  the  amount  having  been  deducted  from  his  wagep,  brought  an  action  to 
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lecover  from  defta.  the  penalty  mentioiied  in  section  3 : — ffeld,  that  the 
employer  was  prohibited  from  deducting  from  the  wages  of  the  artificer  frame- 
rent  and  standing  or  other  charges  ^usdem  generis  with  rent  and  standing, 
but  that  fines  were  not  chaiges  within  the  meaning  of  section  3,  and  therefore 
defts.  had  not  incurred  the  penalty  under  that  section. — WaUu  v.  Thorp,  44 
L.  J.  Rep.  Q.  B.,  137. 

Partnership. — Goodwill  of  Basinese — ExeevUry, — B,  the  surviving  partner 
in  a  business,  being  also  the  executor  of  the  deceased  partner,  carriea  on  for 
eight  years  the  buniness,  which  was  insolvent  at  the  aeath  of  the  deceased 
partner,  and  then  sold  the  business  for  £1700.  In  a  suit  for  the  administration 
of  the  deceased  partner's  estate  against  B.  as  executor  : — Held,  that  the  value 
of  the  goodwill  ought  to  be  ascertained  at  the  time  of  the  deceased  partner's 
death,  and  not  at  ue  time  of  sale. — Broughton  v.  BroughUmy  44  L.  J.  Rep. 
(Ch.)  526. 

Partners. — Profits— Rise  in  valtu  of  mill  and  plant, — In  1861  A.,  B.,  and  C. 
Agreed  to  enter  into  partnership  as  cotton  spinners  on  a  mill  and  premises 
belonging  to  A.  A.  was  creditea  with  a  fixed  sum  as  his  share  of  the  capita), 
being  the  then  estimated  value  of  the  mill  and  premises,  which  were  put  down 
at  the  same  sum  in  the  partnership  books  as  assets.  From  time  to  time  moneys 
were  expende<l  on  the  mill  and  premises  out  of  the  profits  of  the  partnership, 
which  were  added  in  the  books  to  their  value,  and  every  year  a  sum  was  written 
off  fur  depreciation.  B.  died  in  1872,  and  A.  and  C.  verbally  agreed  to  carry 
on  the  partnership.  It  was  admitted  that  under  this  partnership  the  "  profits  " 
were  to  be  divided  in  equal  shares  ;  that  there  never  had  been  any  actual  re- 
valuation of  the  mill  and  premises  ;  but  that  they  were  put  down  in  the  books 
of  the  new  partnership  at  an  amount  which  had  been  arrived  at  b^  the  gradual 
additions  from  time  to  time  since  1861  made  of  the  sums  which  had  been 
expended  on  them,  and  the  annual  deductions  of  what  had  been  written  off 
each  for  depreciation  for  wear  and  tear.  In  1873  the  whole  partnership  pro- 
perty was  sold  under  an  agreement,  in  which  separate  prices  were  fixed  for  the 
mill  and  premises,  far  exceeding  the  amounts  at  which  they  were  set  in  the 
books  : — Held,  that,  in  the  absence  of  proof  of  special  agreement,  the  "  profits  " 
of  a  partnership  included  the  rise  in  value  of  partnership  assets,  and  that  the 
partners  being  entitled  to  share  equally  in  profits  were  entitled  to  share  equally 
in  the  increased  value  of  the  mill  and  premises. — Ashton  v.  Robinson,  44  L.  J. 
Rep.  (Ch.)  542. 

Merchandise  Marks  Act,  1862  (25  &  26  Vict  c  88). — Compromise  ofcrim' 
inal  proceedings  under — Public  policif. — Where  a  person  complaining  of  injury 
has  a  choice  of  remedies  by  proceeding  either  civilly  or  criminally,  and  elects  to 
take  criminal  proceedings,  it  is  not  against  public  policy  to  compromise  such 
proceedings.  A  prosecution  instituted  by  defts.  against  pit  under  the  Mer- 
chandise Marks  Act,  1862  (25  &  26  Vict  c.  88),  was  by  agreement  conpromised, 
and  pit.  gave  defts.  a  written  apology,  requesting  them  not  further  to  continue 
proceedings  against  him,  and  authorizing  them  to  make  such  use  of  the  apology 
as  they  might  think  necessary.  Upon  demurrer  to  a  bill  to  restrain  the  excessive 
publication  of  this  apology  : — Hud,  that  th^  Court  of  Chancery  had  no  juris- 
diction to  interfere. — Fisher  v.  Appollinaris  Co,  (Ltm.),  44  L.  J.  Rep.  (Ch.)  500. 

Ademption. — Satisfaction — Oift  of  residue — Person  in  loco  parentis. — The 
presumption  that  a  legacy  or  a  gift  of  residue  is  adeemed  or  satisfied  by  a  sub- 
sequent advancement  made  by  the  testator  to  the  legatee,  arises  only  in  the  case 
of  children  or  persons  towards  whom  the  testator  stands  in  loco  parentis. 
Therefore,  if  a  testator  has  placed  himself  in  loco  parentis  to  one  member  only 
of  a  family,  there  can  be  no  presumption  as  against  that  one  that  a  provision 
made  for  him  in  common  with  the  others  by  the  testator's  will  is  satisfied  or 
adeemed  by  a  subsequent  ailvancemeut  to  him  by  the  testator  in  his  lifetime. 
Observations  on  Pym  v.  Lockyer  (5  M.  &  C.  29)^'~-Fau)kes  v.  Paseoe,  44  U  J. 
Rep.  Ch.  367. 
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Will. — Qift  over  in  ea$e  of  htuband^s  ucond  marriage. — If  a  gift  is  made  to  a 
married  man,  coupled  with  a  condition  that  in  the  event  of  nis  second  mar- 
riage the  gift  is  to  go  over,  the  condition  is  inoperative. — AlUn  v.  Jackson,  336. 

Shipping. — Damage—CoUirion  wiih  a  mooring  dolphin, — A  steamship,  in 
coming  alongside  a  pier,  struck  and  did  damage  to  a  mooring  dolphin.  nMj 
that  the  contact  being  slight,  the  dolphin  ought  to  have  been  strong  enough  to 
resist  the  pressure,  and  the  suit  against  the  steamship  was  dismissed  with 
cosU— 7%<  AUbmi  Edward,  44  L.  J.  Rep.  (Admiralty)  49. 

Sbippino. — Damage — CoUinon  wilh  sailing  ship — Steamship  towing  salved 
ship. — A  steamship  towing  another  vessel  is  generally  under  the  same  obliga- 
tions with  regard  to  the  sailing  rules  as  any  other  steamship.  The  A.  was 
towing  the  S.,  which  was  partially  unmanageable,  when  a  collision  occurred 
between  the  A.  and  the  pit.*s  ship,  and  afterwards  between  the  S.  and  the 
pit's  ship. — Held,  that  it  was  the  duty,  both  of  the  A.  and  the  S.,  to  avoid  the 
plt*s  ship.  Held  also,  that  though  the  S.  had  not  been  guilty  of  negligence, 
ner  owners  were  also  liable  for  the  collision,  which  occurred  through  the  negli- 
gence of  those  on  board  the  A. — The  American,  The  Syria,  43  L.  J.  ]^p. 
(Admiralty)  25. 

Life  Salyaoe — Salvage  of  crew  who  had  left  ihe  ship  without  orders — Liar 
bUity  of  owners. — A  ship  haWng  been  damaged  bv  collision,  ten  of  her  crew, 
without  orders  from  the  master,  got  into  one  of  the  ship's  boats,  and  left  the 
ship,  and  were  afterwards  saved  by  a  fishing-smack  and  crew.  Held,  that  the 
owners  of  the  smack  and  her  crew  were  entitled  to  claim  for  life  salvage. — 
The  Cairo,  43  L.  J.  Rep.  (Admiralty)  33. 

Damaobs. — Mitigation  of,  by  benefit  accruing  from  breach  of  contract — ProfU 
arising  from  breach  to  some  out  of  several  eontractees. — When  a  breach  of  con- 
tract has  been  committed  with  the  owner  of  a  ship  whereby  he  is  prevented 
from  employing  her  upon  an  adventure,  the  damages  payable  to  him  cannot  be 
reduced  on  the  grouna  that  he  has  earned  a  profit  by  sending  another  ship  upon 
the  same  adventure  in  place  of  the  first-mentioned  ship. — Jebsen  v.  The  Ea$t 
and  West  India  Dock  Co.,  C.  P.  181. — In  an  action  by  several  pits,  for 
breach  of  contract,  the  damages  payable  to  them  cannot  be  reduced  upon  Uie 
ground  that  individual  pits,  nave  derived  a  profit  from  the  breach. — Ibid. 

Salvage. — Ship  belonging  to  Government — Agreement — Life  salvage."— An 
agreement  by  the  officers  of  a  ship  belonging  to  the  Bombay  Government  to 
render  salvage  upon  being  paid  half  the  net  value  of  the  property  saved  by 
them,  and  was  held  under  the  circumstances  not  so  inequitable  as  to  require 
the  Court  to  modify  or  set  it  aside.  A  ship  was  wreckca  in  the  Red  Sea,  off 
an  island  which  was  uninhabited  and  without  water.  The  C.  ship  took  the 
passengers  and  crew  on  board,  and  brought  them  to  England.  Held,  that  the 
service  was  not  life  salvage.  £200  was  awarded  to  the  C.  for  services. — The 
Cargo  ex  Woosung,  44  L.  J.  Rep.  (Admiralty)  45. 

Mikes. — Reservation  of  mines  in  conveyance — Covenant  to  compensate  owner  of 
wrfacefoT  damage. — A  plot  of  land  was  conveyed  to  a  purchaser  for  the  pur- 
pose of  erecting  a  cotton  mill  thereon,  in  consideration  of  a  perpetual  rent  and 
certain  covenants  by  the  purchaser.  One  of  such  covenants  was,  that  the  pur- 
chaser should  erect  and  keep  in  repair  a  cotton  mill  upon  the  land.  The  con* 
veyance  containetl  a  reservation  to  the  vendor  of  the  mines  and  minerals  under 
the  land,  with  full  liberty  to  search  for  and  carry  awav  the  same  at  pleasure, 
but  without  entering  upon  the  surface  of  the  land,  so  that  compensation  should 
be  made  for  all  damage  done  to  the  buildings  on  the  land  by  the  exercise  of  the 
excepted  liberties.  In  a  suit  instituted  by  thu  surface  owner  t:  restrain  the 
mine  owner  from  working  the  mines  so  as  to  let  down  the  surface,  ^nd  injure 
the  buildings  thereon  : — Held  (affirming  the  decision  of  Jessel,  M.R.),  that  the 
owner  of  the  zruncrals  was  entitled  to  take  them  all  away,  and  in  so  doing  to 
let  down  the  surface,  subject  to  the  obligation  of  making  compensation  for  the 
damage  done  to  the  surfjoice  owner. — At^en  v.  Seddon,  359. 
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ABERDEEN  SHERIFF  COURT, 

Sheriffs  Qothrie  Smith  and  Comrie  Thomson. 

a.  F.  V.  J.  J.'s  EXECUTORS. — Feb,  23,  1876. 

JJiM&and  and  Wife — Divorce — Right  of  Divorced  Husband  in  Wifie  Property 
vested  prior  to  divorce. — Decree  of  divorce  was  pronoanced  against  R  F.,  the 
pursuer  in  this  action,  on  19th  December  1874.  In  the  present  action  he  sued 
the  executors  of  his  father-in-law,  J.  J.,  who  died  in  1872,  for  the  share  of  the 
estate  falling  to  his  former  wife,  M.  J.,  and  to  which  the  pursuer  pleaded  that 
he  acquired  right  jure  mariti.  The  executors  submitted  a  preliminary  plea  that 
the  pursuer  had  no  title  to  sue,  as  he  was  not  now  Margaret  Jack's  husband  ; 
and  further  pleaded  that,  in  respect  of  the  divorce,  he  had  no  right  jufv  mariH 
or  otherwise  to  the  sum  mentioned,  and  that,  even  if  he  had  a  title  to  sue  and  a 
right  to  that  sum,  he  was  not  entitled  to  claim  it  except  on  the  condition  of 
making  therefrom  a  reasonable  provision  for  the  support  and  maintenance  of 
Margaret  Jack,  under  the  provisions  of  the  Conjugal  Rights  Act,  1861. 

The  S.-S.  pronounced  the  following  interlocutor : — 

*^  Aberdeen^  23r^  Fehruary  1876. — Having  considered  the  cause — Sustains  the 
plea  stated  on  behalf  of  the  defenders,  of  'no  title  to  sue:'  Dismisses  the 
action,  and  decerns :  Finds  the  defenders  entitled  to  expenses,  &c 

*' John  Comrie  Thomson." 

**  Note, — ^The  pursuer,  R.  F.,  was  for  several  years,  prior  to  19th  December 
^874,  the  husband  of  M.  J.  At  that  date  he  was  divorced  from  her  on  the 
ground  of  his  adultery.  Her  father,  J.  J.,  had  made  a  settlement  in  October 
1868,  and  he  died  in  July  1872.  The  object  of  the  present  action  is  to  enable 
the  pursuer  to  obtain  from  the  executors  of  the  father  of  the  woman  who  was 
his  wife  her  share  of  the  succession.  I  am  of  opinion  that  he  is  not  entitled 
to  get  it  It  mav  be  true  that  the  sum  sued  for  vested  in  the  wife  prior  to 
the  dissolution  of  the  marriage,  and  that  it  might  have  been  then  claimed  by 
the  husband,  as  his  marital  rights  were  not  excluded.  But  in  point  of  fact  he 
did  not  get  possession  of  it ;  and  I  put  my  judgment  on  this  broad  ground, 
that  having  been  divorced,  and  being  the  guilty  party,  he  can  take  no  benefit 
through  the  marriage  or  through  the  dissolution  of  the  marriage.  The  words 
used  by  Stair  seem  to  me  to  set  forth  the  existing  law  of  Scotland  on  the  sub- 
ject : — '  When  marriage  is  dissolved  by  divorce,  the  party  injurer  loeeth  all 
benefit  accruing  through  the  marriage,  but  the  party  injured  hath  the  same 
benefit  as  by  the  other's  natural  death.  I  accordingly  deal  with  the  wife  here 
as  a  spouse  surviving  the  death  of  her  husband.  The  question  of  the  rights  of 
the  husband's  creditors  is  not  raised. 

"  The  defenders  have  stated  a  plea  founded  upon  the  provisions  of  the  16th 
section  of  the  Conjugal  Rights  Amendment  Act,  1861,  which  d^lares  that 
'  when  a  married  woman  succeeds  to  propertv  or  accj^uires  right  to  it  by  dona- 
tion, bequest,  or  any  other  means  than  by  the  exercise  of  her  own  industry/ 
the  husband  shall  not  be  entitled  to  claim  the  same  as  falling  within  hia 
marital  rights,  except  on  the  condition  of  making  a  reasonable  provision  there- 
from for  the  support  and  maintenance  of  his  wite.  The  wife's  claim  is  barred 
if,  before  she  makes  it,  the  husband  shall  have  obtained  '  complete  and  lawful' 
possession  of  the  property.  In  the  present  instance  the  husband  had  obtained 
no  sort  of  possession  of  the  wife's  interest  in  her  father's  succession.  But 
since  Uie  propertv  sued  for  vested  in  the  wife  the  pursuer  was  sequestrated, 
and  the  trustee  for  his  creditors  became  assignee  to  all  his  assets,  includinff 
what  he  got  through  his  wife ;  but  I  am  of  opinion  that  the  '  complete  ana 
lawful'  possession  mentioned  in  the  statute  was  not  obtained  bv  the  creditora 
unless  the  property  had  been  attached  either  by  a  decree  of  furtncoming  or  by 
poinding  and  sale. 

"In  the  view,  however,  that  I  take  of  the  case,  it  is  unnecessary  to  go  into  this 
matter  further,  as  I  base  my  decision  on  the  broader  ground  indicated  above. 

"J.  CT." 
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On  appeal,  the  Sheriff  Principal  adhered  to  bis  Substitute's  judgment, 
appendinj<  to  bis  interlocutor  the  following  note  : — 

^  NoU, — The  pursuer  of  this  action,  who  was  divorced  from  bis  wife  on  19tb 
December  1874,  claims  a  sum  of  money  to  which  she  became  entitled  on  her 
fitber's  death,  on  16tb  July  1872.  He  maintains  that  the  decree  bad  no  retro- 
active effect,  as  it  simply  terminated  his  rights  under  the  marriage.  It,  bow- 
ever,  does  more  ;  it  operated  a  complete  forfeiture  of  them — ^  the  guilty  spouse 
IB  thereby  cut  off  from  all  right  or  privil^e  that  be  or  she  may  have  as  a 
spouse'  (Ritchie  v.  Ritdiie*8  Truttees,  5tb  June  1874).  It  follows  that,  as 
regards  tbis  legacy,  the  wife  herself  is  the  only  party  now  in  Htulo  to  uplift 
and  discharge  it,  oecause,  although  it  may  have  vested  prior  to  the  decree,  he 
never  obtained  possession  of  it,  and  the  effect  of  the  decree  was  to  deprive  him, 
not  only  of  the  «tohM  of  a  husband,  but  of  all  the  rights  and  privileges  coming 
to  him  in  that  character." 

Aa.—W.  Stewart, Alt^—F.  T,  Oarden. 


Sheriffs  CoMRiB  Thomson  and  Quthrie  Smith. 
ANGUS  V.  KERR  &  SONS. — 262^  Febmary  and  17^^^  March  187(1. 

Cofnrienf  Ad  (11  Gwrgc  IV.  and  1  WiUiam  IV.,  can.  68),  mcc:  I— Declaration 
of  valtie — Negligence. — This  was  an  action  in  which  tne  pursuer,  picture  dealer, 
159  Queen  Street,  QIasgow,  sued  the  defenders,  carvers  and  gilders.  Union 
Street,  Aberdeen,  for  the  price  of  a  picture  under  the  following  circumstances : 
—On  the  15th  Januarv,  1874,  the  nursuer  consigned  to  the  defrs.  a  picture,  for 
which  the  defrs.  were  to  accept  no  less  than  ^0.  In  the  event  of  the  picture 
not  being  sold,  the  defrs.  were  to  return  the  picture.  The  picture  was  not 
sold,  and  the  defrs.  packed  it  in  a  box  and  sent  it  to  the  Caledonian  Railway 
for  conveyance  to  Glasgow.  In  sending  the  picture  to  Aberdeen,  the  pursuer 
declared  its  value,  and  paid  the  corresponding  charge  in  terms  of  the  statute 
11  George  IV.  and  1  William  IV.,  cap.  68,  but  in  returning  the  picture  it  is 
alleged  that  the  defrs.  did  not  do  this,  and  instead  of  paying  21s.  for  carriage, 
as  raey  would  have  done  bad  the  value  been  declared,  they  sent  it  as  an 
empty,  and  paid  only  8d.  The  box  reached  Glasgow,  but  by  some  means  or 
other  the  picture  was  abstracted,  and  the  pursuer  sued  for  its  value.  The 
defrs.  say  that  it  was  not  their  fault  that  the  picture  was  taken  as  an  empt^, 
for  it  was  sent  to  the  railway  with  a  forwarding  note,  in  which  it  was  distinctly 
described  as  a  box  which  was  not  an  empty,  and  the  carriage  of  which  was  to 
be  paid  by  the  consignee. 

The  Sheriff-Substitute  (Comrie  Thomson),  after  bearing  evidence  in  the  case, 
pronounced  an  interlocutor,  in  which  be  found  that  tlie  defrs.  packed  the 
picture  with  due  core  in  a  box,  to  which  was  attached  a  distinct  and  accurately- 
directed  lal^el,  and  that  they  caused  it  to  be  delivered  to  the  proper  officials  of 
the  Caledonian  Railway  Company  at  Aberdeen.  He  therefore  held,  as  matter 
of  law,  that,  having  done  this,  the  defrs.  discharged  themselves  of  all  responsi- 
bility for  the  safe  delivery  of  the  picture,  and  that  the  risks  of  transmission  to 
Glasgow  did  not  lie  upon  them ;  and,  accordingly,  assoilzied  them  from  the 
condusions  of  the  action,  and  found  them  entitled  to  expenses.  In  the  note 
to  this  interlocutor  Sheriff  Thomson  said — 

"It  appears  from  the  forwarding  notes  which  have  been  produced  that  there 
was  sent  along  with  the  picture  an  empty  box,  but  it  bad  a  separate  forwarding 
note,  which  specially  bore  that  the  carriage  was  to  be  paid,  as  is  usual  with 
empties,  by  tne  sender.    The  other  forwarding  note,  applicable  to  the  box 


railway 

here  thought  that  both  boxes  were  empty,  and  if  the  picture  box  were  treated 
on  that  footing  it  is  not  difficult  to  understand  how  the  picture  should  have 
been  lost  in  its  transit  to  Glasgow.  But  I  refrain  from  expressing  any  decided 
opinion  as  to  the  position  of  the  railway  company  in  the  matter  because  they 
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are  not  parties  to  this  action,  and  were  not  represented  at  the  trial.  It  seems 
to  me  sufficient  for  the  decision  of  the  case  that  there  was  no  undertaking  of 
special  responsibility  for  safe  transmission  on  the  part  of  the  defrs.,  and  that 
tney  are  proved  to  have  done  all  that  at  common  law  they  were  bound  to  do." 
The  case  was  appealed  to  the  Sheriff  Principal  (Quthrie  Smith),  who,  after 
hearing  parties,  issued  the  following  judgment : — 

^'Edinburgh,  17 th  March  1876. — The  Sheriff  having  heard  parties'  procurators 
on  the  pursuer's  appeal  against  the  interlocutor  of  26th  February  last,  and  con- 
sidered the  record,  proof,  and  whole  process — Recalls  the  said  interlocutor : 
Finds  it  proved  that  the  defrs.  receivea  from  the  pursuer  a  picture  for  sale,  on 
condition  that  if  it  did  not  bring  £Z0  it  should  be  returned  to  Glasgow  at  the 
defrs.'  expense ;  that  not  being  sold  it  was  on  15th  January,  1874,  packed  in  a 
box  and  properly  addressed,  but  by  a  mistake  of  the  railway  clerk,  which,  with 
due  diligence  on  the  part  of  the  defrs.  might  have  been  prevented,  the  said  box 
was  received  and  forwarded  as  empty;  that  the  picture  never  reached  its 
destination,  and  not  having  been  declared  in  terms  of  statute  II  George  IV. 
and  1  William  IV.,  c  68,  the  railway  companv  when  applied  to  declined 
responsibility :  Finds  that  the  defrs.  in  so  despatching  the  picture  were  guilty 
of  negligence,  and  that  the  risk  remained  with  them :  Therefore  Repels  the 
defences:  Decerns  in  terms  of  the  conclusion  of  the  summons:  Finds  the 
defrs.  liable  in  expenses,  &c  J.  Guthrie  Smith.'' 

*^NoU, — On  the  15th  January,  1874,  the  defrs.  packed  a  picture  in  a  box 
labelled  thus — *  Valuable  paintmg,  with  care,  to  be  kept  dry,  for  Mr.  W.  C. 
Angus,  159  Queen  Street,  Glasgow;  From  Eerr  and  Sons,  &c..  Aberdeen;' 
and  sent  it  by  a  lad  in  their  employment  to  the  Caledonian  Railway  Station 
for  transmission  to  Glasgow.  The  picture  had  been  sent  by  the  ]>ureuer  to  the 
defrs.  about  a  mouth  before  for  the  purpose  of  being  sold  in  Aberdeen  for  not 
less  than  £30,  on  the  understanding  that  whatever  it  might  realize  above  that 
sum  should  be  divided  equally  between  them.  The  transaction  tbus  took  the 
form  of  a  joint  speculation,  and  it  is  stated  by  the  pursuer,  and  pn)ved  by  his 
letter  of  2nd  December,  1873,  that  one  of  the  conoitions  of  the  contract  was, 
that  if  the  picture  from  its  not  finding  a  purchaser  i^equired  to  be  returned,  the 
defrs.  were  to  pay  the  carriage. 

**  In  sendins  the  picture  to  Aberdeen  the  pursuer  declared  its  value  and  paid 
the  corresponaing  cnarge,  in  terms  of  the  statute  II  Geoi^e  IV.  and  1  William 
IV.,  c.  68,  which  provides  (sec.  1)  *  that  no  common  carrier  by  land  for  hire 
shall  be  liable  for  the  loss  of  or  injury  to  any  article  or  articles  or  property  of 
the  descriptions  following'  (amongst  other  things) : — *  Paintings  contained  in 
any  parcel  or  package  which  shall  have  been  delivered  either  to  be  carried  for 
hire  or  to  accompany  the  person  of  any  passenger  .  .  .  when  the  value  of  such 
article  or  articles  or  property  aforesaid  contained  in  such  parcel  or  package 
shaU  exceed  the  sum  of  £10,  unless  at  the  time  of  delivery  the  value  and 
nature  of  such  article  or  articles  or  property  shall  have  been  declared  by  the 
person  or  persons  sending  or  delivering  the  same,  and  such  increased  charge  as 
18  hereinalter  mentioned  or  an  engagement  topuy  the  same  be  accepted  by  the 
person  receiving  such  parcel  or  package.'  This  Act  has  been  construed  to 
mean  that  the  sender  of  the  goods  shall  take  the  first  step  by  giving,  by  an 
express  declaration  of  the  contents  of  the  box  or  package,  that  information 
which  he  alone  can  give  {BoxendaU  v.  Hart,  7  Ex.  Ch.  769),  and  that  when 
this  information  is  withheld  it  is  not  enough  to  subject  in  resptmsibility  that 
he  has  the  means  of  knowing  the  nature  of  the  goods  given  him  for  conveyance 
by  what  is  written  or  printed  on  the  address  card  (Utoen  v.  Bamett^  2  C.  and 
M.,  353),  or  even  by  his  being  able  to  see  what  is  inside  {WharU  v.  Lancakhin 
arid  Yorkshire  Railtoay  Co,^  L.  R.  9,  Exch.  64). 

'*Had  the  defrs.  complied  with  this  Act,  the  carriage  to  Glasgow  would  have 
been  S!ls.,  but  instead  of  doing  so  thev  sent  the  box  containing  the  picture  as 
an  'empty,'  for  the  sum  of  8d.  The  box  appears  to  have  duly  reachea  Glasgow, 
and  in  some  mysterious  manner  found  its  way,  without  the  picture,  to  another 
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picture  dealer,  who  for  some  inscrutable  reason  (the  pursuer's  address  being 
admittedly  quite  legible)  took  it  into  his  possession  when  tendered  by  the 
railway  carter.  Every  inquiry  has  been  made  for  the  missing  painting,  but 
since  it  left  Aberdeen  it  has  never  been  seen,  and  naturally  enough  the  pursuer 
complains  that  the  defrs.  should  not  have  parted  with  it  to  the  railway 
company  without  effectually  charging  them  witn  its  custody.  The  defrs.  reply 
that  it  was  not  their  fault  that  it  was  taken  as  an  'empty,'  for  it  was  sent  to 
the  railway  with  a  forwarding  note  in  which  it  was  distinctly  described  as  a 
box  that  was  not  an  'empty,'  and  that  the  carriage  was  to  be  paid  by  the  con- 
eimiee.  It  appears  that  it  was  taken  to  the  station  along  with  another  box, 
which  was  to  be  sent  away  at  the  same  time,  which  was  empty,  and  which, 
properljr  enough,  was  so  described  in  the  forwarding  note.  But  somehow  the 
railway  clerk,  having  taken  it  into  his  head  that  both  boxes  were  empty, 
altered  the  forwarding  note  of  the  picture,  and  made  out  a  receipt  for  the 
carriage  in  which  both  boxes  were  described  as  empty.  The  boy  apparently 
did  not  understand  the  proceeding  beyond  this — that  he  was  to  pay  for  both 
boxes  instead  of  one.  But  when  Be  reported  this  to  his  master,  and  handed 
him  the  receipt,  the  mistake  which  had  been  made  should  have  been  at  once 
seen  and  corrected ;  and  therefore  in  the  circumstances  attending  the  despatch 
of  the  picture,  apart  altogether  from  any  question  as  to  the  duty  of  insurance, 
the  defrs.  cannot  be  acquitted  of  negligence.  But  the  Sheriff  is  further  of 
opinion  that,  in  the  absence  of  all  evidence  to  show  a  contrary  usage  in  the 
trade,  the  defrs.  were  not  entitled  to  send  off  a  valuable  picture  uninsured 
without  first  advising  the  pursuer  that  such  was  their  intention,  and  obtaining 
his  consent  to  their  doing  so.  While  the  picture  was  in  their  keeping  they 
were  certainly  responsible  for  its  safe  custody.  An  agent  in  their  position  is 
bound  to  take  the  same  care  of  goods  committed  to  him  as  he  does  of  his  own 
— or  rather  as  a  man  of  ordinary  prudence  would  take  of  his  own.  If  the 
goods  are  lost,  spoiled,  or  stolen  in  the  hands  of  a  third  party,  he  is  bound  to 
show  that  reasonable  and  proper  cai-e  was  exercised  in  the  selection  of  the 
place  of  deposit,  and  in  making  arrangements  for  their  safe  keeping.  On  the 
same  principle,  a  seller  of  goods  to  be  sent  by  steamer — say  from  London  to 
Aberdeen — is  bound  to  give  the  purchaser  immediate  notice  of  the  shipment, 
so  as  to  enable  him  to  insure,  and  when  this  was  omitted  to  be  done,  it  was 
held  that  the  risk  remained  with  the  seller  (Fleet  v.  Morrison,  16  D.,  1122). 
The  same  also  would  apply  to  an  agent  employed  to  buy  and  forward  goods  on 
commission.  The  rule,  says  Professor  Bell,  'seems  to  be  that  he  can  have  no 
claim  unless  he  shall  have  so  fixed  them  on  the  wharfinger  or  on  the  ship- 
master as  to  furnish  a  remedy  to  the  buyer'  ^I  Bell's  Com.,  474).  The  Sheriff 
is  of  opinion  that  the  principle  here  stated  clearly  applies  to  such  a  case  as 
the  present,  in  which  the  defrs.  received  the  goods  on  the  express  condition 
that  they  would  be  at  the  expense  (in  the  event  which  happened)  of  sending 
them  home.  Their  obligation,  it  is  apprehended,  did  not  come  to  an  end  by 
their  merely  taking  the  box  to  the  railway  station  and  allowing  it  to  take  its 
chance.  The  picture  should  have  been  delivered  to  the  railway  company  as 
such,  and  accepted  by  them ;  in  short,  they  were  bound  to  see  that  the  com- 
pany were  effectually  charged  with  it  before  they  could  be  held  to  be  dis- 
charged. It  must  be  assumed  that  they  were  aware  of  the  effect  of  the  Act  of 
Parliament  regulating  the  conveyance  of  the  commodities  in  which  they  deal ; 
and  that  the  picture  could  not  be  insured  at  the  other  end  of  the  line.  Having 
thus  entirely  failed  to  provide  for  the  safe  conveyance  of  the  picture  the  risk 
remained  with  them;  They  may  now  operate  their  relief,  if  they  have  any,  in 
the  best  way  they  can ;  but  meantime  they  must  satisfy  the  pursuer's  claim, 
which,  in  all  the  circumstances,  appears  to  the  Sheriff  to  be  both  reasonable 
and  just.  J.  G.  S." 

Act, — G,  Grub. Alt. — L.  M^Kinnon^jun. 
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SHERIFF  COURT  OF  STIRLINGSHIRE. 
Sheriffs  Lee  and  Bell. 

HOLTERMANN  AND  OTHERS  AND  MANDATORIES  V.  ALEXANDER  THOMSON 

AND  NEPHEWS. — 14^  February  and  22nd  March  1876. 

Shipping — Demurrage — Custom  of  Port — Arrival  of  ship  and  commencement  of 
lay  days. — The  pursuers  in  this  action,  who  are  the  owners  of  the  8.8.  "  Agdanes" 
of  Drammen,  sued  the  defrs.,  as  receivers  of  a  cargo  of  battens  by  said  steamer 
to  South  Alloa,  for  £100,  being  ten  days  demurrage  at  £10  per  day,  in  respect 
the  steamer  arrived  on  Friday,  29th  October,  and  was  not  discharged  until 
Friday,  12th  November  last.  The  defence  was  that  South  AUoa  had  no 
harbour  or  dock,  but  consisted  only  of  wharfs  or  quays  fronting,  and  in  a  line 
with  the  river  Forth,  and  that,  according  to  the  custom  of  the  port,  vessels  had 
to  wait  their  turn  to  obtain  a  quay  berth  before  they  were  held  to  have  arrived, 
and  lay  days  commenced  to  run ;  that  at  the  place  where  the  ''  Agdanes"  lay 
moored  fourth  off  and  out  in  the  stream,  it  was  not  possible  to  discharge  on  the 
quay,  or  by  means  of  lighters,  and  that  the  lay  days  did  not  bes:in  to  run  until 
9th  November,  when  the  steamer  obtained  a  quay  berth.  Three  days  were 
held  by  the  parties  as  sufficient  lay  days  wherein  to  discharge  the  steamer. 

The  following  interlocutors  clearly  explain  the  circumstances  of  the  case : — 

"Falkirk,  I4th  February  1876.— The  Sheriff-substitute  having  considered 
the  proofs,  productions,  and  whole  process,  finds  in  point  of  fact  that  the 
pursuers'  steam  vessel  'Agdanes,'  having  laden  a  cargo  of  battens,  imder  the 
provisions  of  the  charter-party  and  bill  of  lading  numbers  2/,  3/2 
and  3/3  of  process,  arrived  at  the  Port  of  South  AUoa  on  Friday,  29th 
October  last,  at  two  o'clock  p.m.,  and  was,  by  direction  of  the  harbour  master, 
moored  in  the  harbour  at  a  place  opposite  the  quay,  called  the  lon^  jetty,  with 
one  anchor  in  the  stream,  and  with  ropes  4'ore'  and  'aft'  attacned  to  the 
said  jetty.  Finds  that  there  were  three  vessels  lying  interposed  between  the 
'Agdanes'  and  the  said  jetty.  Finds  that  the  pursuer  (Captain  Major) 
immediately  reported  his  vessel  at  the  Custom  House,  and  thereafter  between 
three  and  four  o'clock  p.m.  of  the  same  day,  called  at  the  office  of  the  defrs., 
receivers  of  the  cargo,  and  intimated  that  he  was  ready  to  discharge  the  cargo. 
Finds  that  this  intimation  was  repeated  next  day,  and  on  several  subsequent 
occasions,  and  particularly  on  Monday,  Ist  November,  with  3/  the  request  that 
deliverv  should  be  taken  in  lighters;  but  the  defrs.,  by  their  manager,  all 
along  declined  to  take  delivery  until  a  berth  could  be  procured  alongside  the 
quay.  Finds  that  such  a  berth  was  not  procured  until  Tuesday,  9th  November, 
when  the  discharge  of  the  cargo  was  commenced  about  one  p.m.  Finds  that 
the  discharge  went  on  continuously  during  the  following  days,  until  it  was 
completed  on  Friday,  12th  November,  about  noon.  Finds  that  the  defrs.  have 
failed  to  prove  that  there  is  such  a  recognized  and  uniform  custom  at  South 
Alloa  as  to  constitute  the  berths  alongside  the  quay,  the  only  proper  places  of 
discharge  for  cargoes  of  battens,  and  to  place  that  harbour  out-with  the 
ordinary  rules  of  law  in  regard  to  the  commencement  of  lay  days.  Finds  that 
three  days  were,  admittedly,  sufficient  for  discharging  the  'Agdanes.*  Finds 
in  law,  that  the  'Agdanes'  had  on  29th  October  reached  a  proper  place  of 
discharge,  and  that  the  lay  days  began  to  run  on  the  morning  oi  Saturday,  SOdi 
October,  and  expired  on  Tuesday,  2nd  November,  so  that  the  vessel  was  on 
demurrage  until  mid-day  on  Friday,  12th  November,  being  a  period  of  eight 
and  a  half  working  days  at  ^10  per  day ;  therefore  finds  that  there  is  due  to 
the  pursuers  the  sum  of  £Sb  sterling,  with  interest  as  libelled.  Finds  the 
pursuers  entitled  to  expenses  (subject  to  a  deduction  in  respect  of  the  defrs.' 
preliminary  plea)  allows  an  account  thereof  to  be  given  in,  and  remits  the  same 
when  lodged,  to  the  Auditor  of  Court  for  the  purpose  of  being  taxed,  and 
decerns.  Bobert  Bell." 

"Note, — Under  the  charter-party  and  relative  bill  of  laden  libelled,  the 
pursuers'  vessel   'Agdanes'  was  chartered  'to  load  a  cargo  of  battens,  and 
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therewith  to  proceed  to  the  port  of  South  Alloa,  or  as  near  thereto  as  she  may 
safely  get,  being  always  afloat,  and  to  deliver  the  same  to  the  affreighters  or 
their  assignees  on  being  paid  the  freight.    The  cargo  to  be  taken  from  alongside 
free  of  ri&  and  expense  to  the  ship,  and  to  be  received  at  the  port  of  discharge 
as  fast  as  the  steamer  can  deliver/     Demurrage  over  and  above  the  lay  days  at 
£10  per  day.    Under  this  charter-party  and  bill  of  lading,  as  reasonably  inter- 
preted, the  'Agdanes'  had  finishea  her  voyage,  and  had  reached  the  place  of 
discharge,  when,  by  direction  of  the  harbour  master,  she  was  attached  by  her 
moorings  to  the  long  jetty  at  South  Alloa,  although  from  the  exceptionally 
crowded  state  of  the  harbour,  she  was  obliged  to  lie  outside  three  vessels  which, 
having  precedence,  were  lying  between  the  'Agdanes'  and  the  quay.     The 
vessel's  master,  one  of  the  pursuers,  reported  the  vessel  at  the  Custom  House  as 
soon  as  she  arrived,  and  immediately,  thereafter  between  three  and  four  p.m.  of 
the  same  day,  intimated  to  the  defrs.  that  he  was  ready  to  discharge,  so  that 
according  to  the  general  rule  of  law  the  lay  days  began  to  run  from  the  morning 
of  the  following  day.     It  is  not  disputed  that,  according  to  the  terms  of  the 
charter-party,  as  explained  by  previous  experience  in  the  case  of  the  '  Agdanes,' 
there  were  only  three  working  lay  days,  so  that  assuming  that  they  commenced 
on  Uie  morning  of  Saturday,  3()th  October,  they  termmated  on  Tuesday  the 
2nd  November.    But  the  defrs.,  founding  upon  what  they  allege  to  be  a 
recognized  and  uniform  custom  at  South  Alloa,  maintain  that  the  'Agdanes' 
had  not  arrived  at  the  place  of  discharge  until  9th  November,  when  she  obtained 
a  berth   alongside  the  quay  where  she  was  eventually  discharged  within 
the  three  lay  days,  so  that  no  demurrage  was  incurred.    But  tne  Sheriff- 
substitute  thinks  that  the  defenders  have  not  succeeded  in  establishing  the 
existence  of  such  a  custom,  to  the  effect  of  taking  the  port  of  South  Alloa  out 
of  the  ordinary  rule  of  law,  Hhat  where  a  vessel  has  reached  the  ordinary  place 
of  discharge,  including  the  precinct  thereof,  the  lay  davs  begin  to  run  although 
she  has  been  prevented  from  coMng  to  her  berth  oy  the  crowds  state  of 
the  harbour.'    South  Alloa  is  a  comparatively  new  port,  having  been  formed 
within  the  last  twenty  years,  and  under  ordinary  circumstances  vessels  at  once 
find  accommodation  alongside  the  quays,  so  that  a  practice  inconsistent  with 
the  general  rule  elsewhere  could  not  well  have  been  established;    but,  it 
appears  •fr9m  the  proof  in  this  case,  as  well  as  from  the  proofs  lead  in  the 
recent  cases  of  the  'Enniskillen'  and  the  'Hilda'  (which  proofs  being  the  print 
numbers  14/1  to  14/6  of  process,  parties  agreed  to  hold,  as  repeated  in  this  case, 
in  so  far  as  applicable),  that  cargoes  of  battens  can  be,  and  reasonably  are, 
landed  at  South  Alloa  by  lighters  when  vessels  cannot  get  conveniently  along- 
side the  quay,  and  that  delivery  of  sucn  a  cargo  is  occasionally  taken  across  the 
deck  of  a  vessel  interposed  between  the  discharging  vessel  and  the  quay.     It  is 
true  that  it  is  not  contended  by  the  pursuers  that  the  'Agdanes'  could  have 
been  discharged  at  the  long  jetty  across  even  one  vessel  merely,  as  there  is  not 
room  at  that  quay — a  very  narrow  one — ^for  more  than  one  vessel  to  discharge 
at  a  time ;  but  the  pursuer  (Major)  had  repeatedly  made  a  demand  upon  the 
defrs.  to  discharge  his  vessel  in  general  terms,  and  also  by  a  request  that 
lighters  should  be  employed  ;  and  according  to  the  Sheriff-substitute's  view  of 
the  law,  the  responsibility  lay  with  the  deire.  of  proceeding  with  the  discharge 
either  by  lighters  or  across  another  vessel  if  a  suitable  place  for  doing  so  could 
be  founa ;  or,  failing  either  of  these  modes  being  adopted,  the  defrs.  would  be 
liable  in  demurrage  if  they  preferred  waiting  until  a  quay  berth  could  be  ]>ro- 
cured.     But  the  defrs.  stood  upon  their  supposed  right  to  take  delivery  only  in 
the  latter  way,  and  are  accordingly,  in  the  Sheriff-substitute's  opinion,  liable  in 
demurrage  to  the  amount  decerned  for.     The  general  principles  of  law  upon 
which   the    decisions  in  the  Court  of   Session  in  the  recent  cases  of  the 
'Enniskillen'   and  the 'Hilda*  were  based,  bear  expressly  upon  the  present 
case,  and  are  subversive  of  the  defrs.'  contention  tnat,  at  South  Alloa,  the 
usual  and  proper  place  of  discharge  is  not  reached  until  a  vessel  is  lying  along- 
side one  or  otner  of  the  quays.    Afi  explained  by  the  judges  in  these  cases,  such 
a  contention  would,  if  sustained,  place  an  undue  restriction  upon  the  meaning 
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of  the  term  'place  of  discharge/  and  would  operate  with  especial  hardship 
upon  the  interest  of  the  owners  of  a  steamer  whose  time  is  comparatively  of 
great  value,  and  where  (the  parties  having  this  in  view)  it  had  been 
stipulated  in  the  charter-partj  *  that  the  cargo  should  be  received  at  the  port 
of  discharge  as  fast  as  the  steamer  can  deliver.'  In  the  present  case,  it  might 
be  urged  further  on  equitable  grounds  against  the  contention  of  the  dens., 
that  foreign  shipowners  cannot  be  presumed  to  have  knowingly  acquiesced  in 
an  exceptional  custom  alleged  to  prevail  in  a  small  and  recently  formed  port  in 
this  country,  and  where  there  is  only  one  berth  alongside  the  quay  where 
the  condition  of  the  vessel,  being  always  afloat,  can  be  complied  with ;  and 
especially  when  the  merchant  receivers  of  the  cargo  have  the  larger  share  of 
the  importing  business,  and  practically  can  have  it  in  their  power,  arbitrarily 
it  may  be,  to  regulate  the  arrival  and  precedence  of  vessels.  The  cases  of  the 
'Ennwkillen,'  May  22,  1874,  and  of  the  'Hilda,*  June  20, 1874,  are  fully  re- 
ported in  the  Court  of  Session  cases,  and  contain  reference  to  the  principal 
authorities  bearing  on  the  point  so  that  it  would  be  superfluous  to  repeat  the 
quotations.  The  Sheriff-substitute  may  observe,  before  closing  this  note,  that 
he  understood  the  defrs.'  procurator  at  the  hearing  of  the  cause  to  refer  to  the 
cases  of  CaUies  and  Mandatory  v.  Donaldson  <t  Son,  and  Steinsen  and  Mandatory 
V.  Donaldson  (§  Co.,  decided  in  this  Court  some  years  ago  as  having  in  so  far 
confirmed  the  custom  founded  on  by  the  present  defrs.  But  a  reference  to 
these  cases  leads,  in  the  Sheriff-substitute's  opinion,  to  an  'opposite  conclusion, 
and  shows  that  the  general  principles  upon  which  the  present  case  has  been 
decided,  received  recognition  in  these  decisions  as  well  as  in  other  cases  decided 
in  reference  to  the  adjoining  harbour  of  Grangemouth,  Fraser  v.  BroumUe  in 
1872,  and  Bo'ness  in  the  case  of  the  *  Normand,'  12th  February  1873. 

"  The  Sheriff-substitute  has  only  further  to  adduce  in  reference  to  the  number 
of  demurrage  days  decerned  for,  that  he  thinks  that  working  days  being 
necessarily  the  rule  as  to  the  lay  days  in  this  case,  the  same  rule  must  be 
observed  as  to  the  days  on  demurrage.  R.  B." 

The  defenders'  and  pursuers^  agents  appealed  to  the  Sheriff  against  the  above 
interlocutor  of  the  Sherift-substitute. 

*^  Edinburgh,  22nd  March  1876. — The  Sheriff  having  considered  the  debate  and 
whole  process,  affirms  the  interlocutor  of  the  Sheriff-substitute  appealed  against, 
dismisses  the  appeals  and  decerns.  Finds  the  defrs.  liable  to  the  pursuers  in 
expenses  of  process  from  the  date  of  said  interlocutor,  appoints  an  account  of 
such  expenses  to  be  added  to  the  account  already  allowed  to  be  given  in,  and 
remits  to  the  Sheriff-substitute  with  power  to  decern  for  the  amount  as  taxed. 

"Robert  Lek." 

"  Note. — The  Sheriff  is  of  opinion  that  there  are  no  sufficient  grounds  for 
holding  that  the  steamer's  arrival  at  her  destination  did  not  take  place  until 
she  got  into  her  berth  alongside  the  quay. 

**  I.  He  thinks  it  quite  impossible  to  hold  that  the  terms  of  the  charter-party 
are  against  the  view  that  the  voyage  was  at  an  end  when  the  vessel  was 
brought  to  her  moorings  opposite  the  long  jetty.  For  the  charter-party,  as  in 
the  case  of  the  *  Enniskillen,'  required  only  that  she  should  proceea  to  the  Port 
of  South  Alloa,  or  as  near  thereto  as  she  may  safely  get  being  always  afloat, 
and  it  further  proceeded  that  the  cargo  should  be  taken  from  alongside  free  of 
risk  and  expense  to  the  ship,  and  should  '  be  received  at  the  port  of  discharge 
as  fast  as  the  steamer  can  deliver.'  The  importance  of  such  stipulations, 
especially  in  the  case  of  a  steamer,  is  very  manifest,  and  the  Sheriff  is  of 
opinion  that  the  effect  of  them  is  not  altered  because  of  the  cargo  being 
battens  'instead  of  sleepers.'  If  it  was  of  special  importance  to  the  defrs.  on 
account  of  the  nature  of  the  cargo  that  the  steamer  should  be  brought  actually 
to  the  quay  side  they  ought  to  have  stipulated  for  this.  The  charter-party  as 
it  stands  appears  to  support  the  contention  of  the  pursuers. 

"  II.  The  Sheriff  is  also  unable  to  hold  it  provea  that  South  Alloa  has,  as  a 
port,  a  recognized  usage  preventing  the  operation  of  the  general  understanding 
tliat  a  ve»«ol  may  be  hela  to  have  arrived  at  the  end  of  her  voyage,  although 
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she  has  not  got  into  a  berth.  The  existence  of  such  a  general  understanding  is 
quite  consistent  with  the  role  that  arrival  within  the  limits  of  the  port  is  not 
sufficient,  and  seems  to  have  been  fully  recognized  as  applicable  to  South  Alloa 
in  the  case  of  the  '  Enniskillen '  already  referred  to.  The  Sheriff  refers  par- 
ticularly to  the  opinions  of  the  Lord  President  and  Lord  Ormidale.  Lord 
Ormidale  states  expressly  his  opinion  upon  the  point  as  follows : — *  Supposing, 
however,  that  the  cargo  couW  not  have  been  discharged  until  the  "Ennis- 
killen"  was  got  alongside  of  the  (|uay,  and  that  this  could  not  have  been 
accomplished  sooner  than  it  was  owing  to  the  berths  at  the  quay  bein^  other- 
wise occupied,  still  the  lay  days  must,  in  the  Lord  Ordinary's  opinion,  be  held 
to  run.*  The  Lord  President,  while  speaking  more  generally,  uses  language 
which  it  seems  impossible  not  to  apply  to  the  case  in  question,  when  he  says, 
'  But  if  the  proper  place  of  discharge  is  a  particular  dock,  then  the  vessel  on 
entering  the  dock  has  completed  her  voyage,  though  she  may  be  unable  to  get 
alongside  of  the  quay,  and  tnat  even  though  from  the  nature  ojf  her  cargo  she  may 
be  unable  to  discharge  except  at  the  quay  side.'  It  is  impossible  for  the  defrs. 
to  maintain  that  this  applies  only  to  the  case  of  a  vessel  chartered  to  a  par- 
ticular dock,  and  if  the  dictum  could  be  limited  to  such  a  case  it  would  not 
seem  to  aid  the  defrs.'  case,  for  their  contention  has  been  that  South  Alloa  as  a 
port  of  destination  is  of  the  same  limited  character  as  a  particular  dock.  It 
certainly  is  not  of  such  dimensions  or  standing  as  to  have  a  recognized  usage  bind- 
ing upon  foreign  shipowners.  • 

*'  It  was  admitted  at  the  debate  that  although  the  number  of  lay  days  is  not 
stipulated  in  the  charter-party,  both  parties  were  agreed  that  three  lay  days 
should  be  allowed  as  the  proper  number  for  discharging.  This  being  so,  the 
Sheriff  sees  no  ground  for  disturbing  the  interlocutor  of  the  Sheriff-substitute  in 
so  far  as  adverse  to  the  defrs. 

''  It  was  maintained  on  behalf  of  the  pursuers  that  ten  days  instead  of  eight- 
and-a-half  ought  to  have  been  allowed  in  respect  that  the  demurrage  was  not 
limited  to  *  working  days.'  Upon  this  point,  however,  the  charter-party  is  not 
clear.  The  deletion  of  the  printed  stipulations  was  admitted  to  be  erroneous 
to  some  extent,  and  the  Sheriff  on  the  whole  considers  that  the  Sheriff-sub- 
stitute's view  is  the  safe  and  reasonable  one.     ^  R.  L." 

Act. — David  Cormackf  instructed  hy  Boyd,  Macdonald,  S  Lowson,  S.S.C, 

Alt, — James  Wilson, 


SHERIFF  COURT  OF  PERTHSHIRE.  f 

Sheriffs  Adam  and  Barclay. 


HAT  V,  RETURNINa  OFFICER  OF  ABERNETHT  SCHOOL  BOARD.  ' 

School  Board  Election — Ballot  Act — Competency  of  Avpeal  to  the  Sheriff  Prinr 
cipal. — ^A  candidate  who  had  one  vote  less  than  the  last  person  returned  as 
elected  for  the  School  Board  of  Abemethy  (Perthshire),  presented  a  complaint 
to  the  Sheriff  against  the  returning  officer  because  he  had  improperly  refused 
to  allow  a  voter  to  give  his  vote.  The  following  interlocutors  were  pro- 
nounced : — 

*^ Perth,  27th  March  1876,  10  o'clock  a.m. — Having  heard  parties*  procurators 
and  made  avizandum  with  the  proceedings  and  debate — Finds  that  John 
Davidson,  who  is  'tenant  or  occupier  of  a  dwelling  house  at  Aberaigie  village,' 
of  a  rent  sufficient  to  qualifv  him  to  give  a  vote  in  the  election  of  a  School 
Board  for  the  parish  of  Abemethy,  presented  himself  twice  at  the  polling 
bootii  on  the  22nd  March  current,  but  nis  vote  was  rejected  by  the  presiding 
or  returning  officer  because  that  the  only  name  appearing  on  the  roll  attached 
to  the  qualincations  in  Aberai^ie  village  was  one  James  Davidson :  Finds  in 
the  absence  of  any  other  of  the  surname  of  Davidson  appearing  in  the  valua- 
tion roll  as  a  tenant  or  occupier  in  Aberargie  village,  or  any  person  answering 
to  the  name  of  James  Davidson  or  John  Davidson  appearing  and  claiming  to 
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vote  on  the  said  day,  either  before  or  after  the  said  John  Davidson  had  ten- 
dered his  vote,  and  there  is  now  no  offer  to  prove  that  one  James  Davidson 
and  not  John  Davidson  is  the  person  entitled  to  vote,  or  that  the  person  so 
appearing  was  not  the  person  entitled  to  vote,  or  that  any  doubt  of  the  fact 
existed  when  the  vote  was  tendered :  Finds  that  the  rejection  of  the  vote  of 
John  Davidson  was  improper,  and  therefore  allows  the  voter  to  appear  in 
Court  this  day  at  noon,  and  solemnly  declare,  had  his  vote  been  received,  how 
he  at  that  time  would  have  voted.  Huqh  Babclat." 

*^Note, — It  is  consistent  with  all  sound  principles  that  the  statutes  of  fran- 
chise are  to  receive  most  liberal  interpretation.  If  it  were  otherwise,  a 
valuator  by  carelessness  (it  can  scarcely  oe  supposed  from  intention)  could 
disfranchise  a  great  proportion  of  bona  fide  electors  by  mere  mistakes  in  names 
and  designations,  and  it  would  be  dangerous  in  the  extreme  for  a  presiding  or 
returning  officer,  who  more  or  less  is  connected  with  the  parish,  and  possibly 
mav  not  oe  without  bias  of  party,  to  avail  himself  of  trifling  errors  in  the  roll, 
and  exclude  voters  without  any  remedy. 

"The  case  here  appears  to  the  Sheriff-substitute  very  simple.  The  man  John 
Davidson  gave  his  true  name  and  designation.  There  is  no  other  of  the  name 
of  Davidson  in  the  village  of  Aberargie.  No  one  appeared  claiming  the  name 
of  JaiMs  Davidson,  or  of  Davidson.  It  is  not  to  be  supposed  that  any  man,  in 
his  own  limited  neighbourhood,  under  the  penalty  of  punishment  for  personifi- 
cation, would  have  dared  to  offer  himself  as  a  voter  in  place  of  another.  The 
returning  officer  did  not  at  the  hearing  affirm  that  any  of  the  candidates  ob- 
jected to  the  vote,  though  he  believed  that  some  did  notice  the  discrepancy ; 
at  all  events  he  did  not  say  that  any  doubt  existed  that  the  person  claiming  to 
vote  was  the  John  Davidson  of  Aberargie.  In  fact  there  remains  not  the 
slightest  doubt  that  the  man  John  Davidson  was  entitled  to  vote,  and  tiiere- 
fore  should  have  been  allowed  that  privilege.  The  error  very  likely  was 
clerical  or  typographical,  from  the  next  name  on  the  roll  having  the  prefix  of 
James,  The  Sheriff-substitute,  with  all  deference,  does  not  think  the  officer 
was  entitled  to  ask  as  to  the  voter's  rent.  The  valuation  roll  was  the  sols 
authority  on  that  point,  and  all  the  villagers  on  the  roll  had  the  necessary 
qualification.  It  would  indeed  be  marvellous,  if,  in  so  voluminous  a  roll  as 
tnat  of  the  valuation  of  the  county  of  Perth,  with  its  tens  of  thousands,  no 
mistake  would  be  found.  On  looking  at  its  columns  it  will  be  seen  tiiat  many 
names  are  given  with  no  other  prefix  than  that  of  'Mrs.'  or  'Miss,'  and  in  such 
cases  there  is  nothing  to  fix  franchise  save  the  marital  or  non-marital  state  of 
the  voters  so  designated. 

"The  returning  officer  founded  greatly  on  recent  regulations  issued  by  the 
Scotch  Department  of  the  Privy  Council  for  the  conducting  of  a  School  Board 
election  at  present  in  progress.  He  argued  that  these  regulations  were  the 
sole  sum  of  his  authority ;  but^  with  all  deference,  these  relations  could  not 
set  aside  the  previous  statutes  in  any  way,  and  they  do  not  profess  to  do  so. 
He  argued,  in  answer  to  a  Question  by  tne  Sheriff-substitute,  that  he  could  not 
have  asked  a  voter,  as  to  wnose  identity  a  doubt  existed,  to  take  the  declara- 
tion of  identity.  On  looking  at  the  statutes  the  Sheriff-substitute  cannot  per- 
ceive that  this,  the  only  safeguard,  was,  or  could  be  abrogated  by  these  regula- 
tions. Neither  can  he  see  how  the  law  in  county  and  burgh  elections  cannot 
be  observed  in  School  Board  elections,  so  that  rejected  votes  may  be  set  aside 
to  abide  scrutiny. 

"The  statute  admits  all  having  interest  to  appeal,  but  the  Sheriff-substitute 
would  have  greatly  preferred  that  the  voter  himself  should  have  been  the  party 
complaining.  He  does  not  see  what  right  the  petitioner,  or  a  candidate,  has 
to  say  that,  had  the  vote  been  admitted,  he  vjould  have  been  duly  elected. 

"There  is  certainly  no  small  difficulty  in  farther  procedure.  It  would  be 
ridiculous,  for  the  omission  of  one  vote,  to  upset  the  whole  election,  seeing  it 
can  only  affect  one,  or,  at  the  utmost,  two  of  the  candidates.  The  Sheriff- 
substitute  adopts  the  procedure  which  was  found  satisfactorily  to  work  well  in 
the  case  of  Methven,  reported  in  the  Journal  of  Jurisprudence,  vol.  xvii.,  p.  440. 
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''  The  Sheriff-substitute  is  confirmed  in  his  opinion  that  he  has  no  power  to 
award  costs,  as  so  fully  expressed  by  him  in  the  case  of  Kinloch  v.  Rannoch,  in 
the  same  volume  of  the  Journal,  p.  502.  H.  B." 

The  voter  appeared  and  solemnly  affirmed  that  had  he  been  allowed  to  vote 
he  would  have  given  his  five  votes  in  favour  of  the  complainer,  whereon  the 
following  interlocutor  was  pronounced : — 

*^  Perm,  27th  March  1876. — In  respect  that  it  is  set  forth  in  the  petition,  and 
not  denied  by  the  returning  officer,  that  he,  the  returning  officer,  declared  that 
the  petitioner  had  one  hundred  and  thirty-nine  votes,  being  one  under  the 
number  which  the  lowest  who  was  declared  to  be  elected  a  member  of  the 
board  (Mr.  John  Somerville,  proprietor,  Carey)  had  ;  And  in  respect  that  John 
Davidson,  a  voter  entitled  to  vote,  but  who  was  irregularly  prevented  firom 
voting,  has  solemnly  declared  that  he  had  intended  to  give,  and  would  have 

given,  five  votes  to  the  petitioner,  Thomas  Hay ;  Finds  that  his  five  votes,  had 
e  been  admitted  to  vote,  would  have  inade  the  number  given  to  the  petitioner 
one  hundred  and  forty-four ;  and  therefore,  that  he,  the  petitioner,  and  not  John 
Somerville,  was  entitled  to  be  returned  as  a  member  of  the  School  Board  of 
Abemethy,  and  is  now  entitled  to  take  his  seat  thereat ;  and  ordains  notice  of 
this  deliverance  to  be  forthwith  made  by  the  clerk  of  Court  to  the  said  John 
Somerville,  to  the  Secretary  of  the  Educational  Board,  Edinburgh,  and  to  the 
Clerk  of  the  School  Board  of  Abemethy,  and  also  to  the  returning  officer. 

"  Hugh  Barclay.** 
The  returning  officer  appealed  to  the  Sheriff-Principal  who,  after  hearing 
parties'  procurators,  both  on  the  competency  of  the  appeal  and  on  the  merits, 
pronounced  the  following  interlocutor : — 

"  Edinburgh,  I2th  Apnl  1876.— The  Sheriff  having  heard  John  Kippen  for 
himself,  and  parties*  procurators  for  the  other  parties  on  the  foregoing  appeals, 
dismisses  the  same  as  incompetent;  Finds  no  expenses  due,  and  decerns. 

<<  James  Adam.*' 
**Note. — The  Sheriff  is  not  disposed  to  dispute  the  soundness  of  the  pro- 
position, that  there  is,  in  the  exerci^  of  the  common  law  jurisdiction  of  the 
Sheriff  Court  in  civil  matters,  an  appeal  to  the  Sheriff  from  the  Sheriff-sub- 
stitute, unless  such  appeal  shall  be  either  expressly  or  impliedly  excluded. 
The  Sheriff,  however,  is  of  opinion  that  it  is  not  the  meaning  of  the  Scottish 
Education  (Scotland)  Act  1872,  that  there  should  be  an  appeal  in  cases  like  the 
present.  The  words  of  the  Act  are : — Sect.  14, '  Any  (question  or  dispute  re- 
garding the  election  of  a  candidate  shall  be  summarily  determined  by  the 
Sheriff  of  the  county  on  the  petition  of  any  person  having  a  le^  title  and  in- 
terest to  raise  such  question,  and  the  determination  shall  be  fimal.*  Having 
regard  to  the  nature  of  such  Questions  or  disputes  the  Sheriff  does  not  think 
that  the  statute  contemplated  that  there  should  be  a  regular  process  in  the 
Sheriff  Court,  with,  it  might  be,  appeals  at  various  stages  and  consequent  delay. 
Nor  does  he  think  that  the  word  '  summarily  *  in  the  statute  merely  means  that 
mch  process  is  to  be  treated,  not  as  an  ordinary,  but  as  a  tummary  process,  still, 
however,  following  the  usual  procedure  in  such  cases  with,  it  is  presumed,  a 
closed  record  and  a  right  to  appeal  at  various  steles,  he  thinks  that  something 
much  more  summary  than  this  was  intended.  He  thinks  that  the  true  meaninc^ 
of  the  Act  is  that  if  a  dispute  or  question  regarding  an  election  shall  arise,  it  shau 
he  determined  as  quickly  as  may  be  either  by  the  Sheriff  or  Sheriff-substitute ; 
and  that  it  is  the  determination  of  such  Sheriff  or  Sheriff-substitute,  as  the 
case  may  be,  which  the  statute  declares  shall  be  final,  so  that  there  may  be  at 
once  an  end  of  the  matter.  J.  A." 

Aet.—MitchelL Alt.— Kippen, 
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SHERIFF  COURT  OF  CAITHNESS. 

Sheriff  Thomb. 

OMAN  V,  CORNER. — bth  April  1876. 

^mmary  Petition. — This  case  is  explained  fully  in  the  following  inter- 
locutor and  note  by  the  Sheriff : — 

"  Wicky  6th  April  1876. — The  Sheriff  having  heard  parties'  procurators  on 
the  two  first  pleas  stated  in  defence :  Sustains  the  first  plea,  and  finds  this 
summary  petition  unjustified  and  incompetent,  and  decerns  and  finds  the 
petitioner  liable  in  expenses  to  the  respondent  as  the  same  may  be  taxeil. 

"  George  H.  Thoms.'' 

"  Note, — The  Sheriff  would  not  have  thought  it  necessary  to  add  this  note, 
but  for  the  request  of  the  procurators  in  consequence  of  the  change  in  practice 
which  they  say  the  decision  involves.  The  Sheriff  regrets  that  such  petitions, 
which  arrocate  to  themselves  summary  privileges,  and  tbus  obtain  an  advan- 
tage over  the  litigants  in  ordinary  actions,  have  been  so  common.  Resort,  he 
has  observed,  has  been  had  to  the  form  of  a  petition,  because  during  the  vaca- 
tion of  the  Court — as  was  the  case  here — ^procedure  by  the  Sheriff,  or  Sheriff- 
substitute,  can  be  demanded  as  a  matter  of  right.  Such  exceptional  despatch 
was  intended  only  for  questions  relating  to  perishable  goods,  interdict,  &c 
Here,  as  subsidianr  to  the  prayer  for  delivery,  interdict  is  not  even  asked. 

"  Restriction  oi  the  privileges  conceded  to  summary  proceedings  is,  by  the 
Act  of  Sederunt  of  1839,  section  137,  made  expressly  to  '  cases  which  require 
extraordinary  despatch,  and  where  the  interest  of  tne  party  might  suffer  by 
abiding  the  ordinary'  procedure,  and,  in  consequence,  summary  petitions  '  shall 
not  abide  the  ordinary  course  of  the  Court  days,  it  being  always  competent  to 
pronounce  such  interim  order  as  the  exigencies  of  the  case  require.'  The 
Sheriff  Court  Act  of  1863,  as  was  very  truly  argued,  confirms  this  restriction, 
for  while  section  7th  enacts  that  *  all  applications  before  the  Sheriff  whicli  are 
at  present  commenced  by  petition,  shall  be  as  nearly  as  may  be  in  the  form  of 
a  Schedule  E,'  section  44  expressly  reserves  the  privilt^es  of  summary  cases 
intact,  and  declares  that  they  may  proceed  *  equally  during  vacation  as  during 
session.'  Schedule  A,  which  prescribes  the  form  of  summons  in  ordinary 
actions,  also  provides  a  conclusion,  directly  applicable  to  the  remedy  craved  in 
this  petition,  *to  make  delivery  to  the  pursuer,'  &c. 

"  The  article  sought  to  be  here  recovered  summarily  was  lent  so  long  ago  as 
February  1874,  to  be  returned,  it  is  presumed,  on  demand,  as  no  other  con- 
dition of  loan  is  alleged.  No  specified  demand  for  restoration  is  set  forth,  and 
at  the  end  of  nearly  two  years,  it  is  suddenly  discovered  that  a  remedy  reserved 
for  a  case  requiring  extraordinary  despatch  must  be  demanded,  no  pretext  for 
such  procedure  being  given  in  the  petition,  except  that  *  the  ptetitioner  now 
understands  that  the  respondent  and  his  workmen  allege  the  said  hammer  or 
maul  has  been  returned  to,  and  is  in  custody  of,  the  petitioner,  whereby  he 
feels  himself  much  aggrieved.' 

"  The  petitioner's  conduct,  after  the  petition  was  presented  on  20th  Decem- 
ber 1876  (and  service  was  ordered  by  the  S.-S.,  as  if  haste  was  an  object  on 
that  very  day),  is  of  a  piece  with  his  dilatory  conduct  before  its  presentation. 
Nine  days  elapse  before  service  is  made,  and  the  petitioner  does  not  enrol  this 
case  demanding  extraordinary  despatch  until  three  weeks  afterwards  on  18th 
January  1876,  the  first  ordinary  Court  day.  This  was  the  very  interval  at 
which  an  action  in  the  ordinary  form  could  have  been  proceeded  with. 

'*  The  Sheriff  has,  in  these  circumstances,  no  hesitation  in  dismissing  the 
petition  as  unjustified  and  inconipetent.  He  is  supported  in  doing  so  by  an 
unreported  decision  of  the  First  Division  of  the  Court  of  Session  in  a  case  of 
Grant  and  Sutherland  Walker  v.  Suiherland,  decided  on  17th  July  last,  where  a 
similar  petition,  with  the  addition  of  a  prayer  for  interdict,  was  dismissed  as 
not  entitled  to  be  presented  because  resort  snould  have  been  had  to  an  ordinary 
action." 

Act, — /.  M.  Sutherland, AlL^lV,  Paterson  Smith. 


THE 


JOURNAL  OF  JURISPRUDENCE. 


PEOFESSIONAL  HABILIMENTS. 

The  subject,  of  SheniT  Court  Beform  is  an  interesting  one,  and  it 
is  one  upon  which  every  one,  Sheriflf,  SherifT-substitute,  or  even, 
we  suppose.  Sheriff-officer,  is  entitled  to  have  a  pet  nostrum. 
But,  toujours  perdrix.  It  may  be  a  relief  to  the  general  reader 
to  know  that  he  may  open  his  morning  newspaper  or  his  monthly 
journal  without  the  risk  of  finding  this  perpetual  subject  staring 
him  in  the  face. 

Nor  are  we  called  upon  always  to  harp  on  the  absolute  necessity 
(in  order  to  save  the  commonwealth  from  ruin)  of  other  legal 
reforma  The  conviction  is  being  painfully  impressed  on  the  mind 
that  although  no  new  Act  of  Parliament  should  pass  for  another 
ten  years,  altering  and  upsetting  everything, — abolishing  all  forms 
of  process,  giving  unlimited  freedom  of  divorce,  and  power  to 
Justices  of  Peace  to  grant  it,  declaring  land  transferable  like  a 
baiTel  of  soap, — the  country  will  be  able  to  bear  it,  and  will  be  very 
much  the  same  as  to  comfort,  happiness,  and  bontent,  as  if  it  had 
got  these  undoubted  blessings. 

We  mean  to  treat  of  a  theme  of  more  personal  interest  to  many. 
We  are  to  discourse  about  the  history  and  changes  in  professional 
costume,  and  its  present  condition,  and  earnestly  to  plead  that 
whatever  changes  may  be  made  in  our  laws,  the  gowns  and 
wigs  handed  down  to  us  by  our  fathers  of  former  generations  may 
be  allowed  to  escape  the  general  crash  of  all  things.  Our  legal 
brethren  in  America  do  not  cover  themselves  with  a  gown  or  wig, 
it  is  true.  But  as  an  argument  for  distraction,  this  can  scarcely  be 
taken  as  conclusive,  and  in  some  of  the  best  ordered  States  the 
practice  is  recent,  of  a  lawyer  appearing  in  the  habiliments  of  ordi- 
nary life  when  conducting  a  legal  triaL^ 

1  In  some  of  the  Western  States,  where  ladies  have  recently  been  allowed  to 
praetifie,  the  qnestion  has  arisen  whether  they  should  be  allowed  to  keep  on  their 
Donneta.     No  decision  has  as  yet  been  given. 
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The  wig  and  gown  of  the  members  of  the  Bar  of  Scotland  at 
present  used,  are  not  prescribed  by  any  regulation  of  the  Court 
or  of  the  Crown,  or  even  of  the  Faculty  of  Advocates.  The 
costume  seems  to  have  come  gradually  into  use,  and  differs  from 
that  prescribed  by  law. 

So  early  as  1455  (long  before  the  institution  of  the  Court  of 
Session),  the  Scottish  .Parliament  enacted,  "  That  all  men  of  law 
that  are  forespeakers  for  the  cost  [hired  advocates],  have  habits 
of  green  of  the  fashion  of  a  tuny  kill,  and  the  sleeves  to  be  open  as 
a  tabart."— (1455,  c.  12,  2  ThmnsorCs  Acts,  p.  43.) 

The  matter  remained  without  any  farther  regulation  for  nearly 
200  years.  In  1609  it  appears  that  Judges  even  wore  no  pro- 
fessional costume ;  and  the  same  may  be  inferred  as  to  Advocates. 
By  the  Act  1609,  c.  8,  the  whole  matter  was  referred  to  King 
James  VI.  by  the  Scottish  Parliament  in  an  Act  of  Parliament 
which,  for  soft  sawder,  never  was  surpassed.  The  subject  too 
was  one  congenial  to  the  tastes  of  the  great  king: — "And  because 
a  comelie,  decent,  and  orderlie  habite  and  apparrell  in  the  Judges 
of  the  land,  is  not  onely  ane  ornament  to  themselves  (being  a 
•badge  and  marke  for  distinguishing  them  from  the  vulgar  sort), 
but  the  same  also  breeds  in  common  people  that  reverence  and 
regard  that  is  due  and  proper  for  men  in  these  places :  And  this 
being  a  custome  universallie  observed  almaist  through  all  Europe, 
the  want  whereof  is  greatUe  censured  by  strangers  resorting  in 
these  parts:  The  saids  estaites,  therefore,  upon  infinite  proves 
they  have  of  His  Majesties  maist  singulare  wisdome  in  all  his 
directions,  and  of  his  gratious  love  and  affection  to  this  his  native 
kingdome,  have,  in  all  humilitie,  referred  to  His  Highness  awne 
appoyntment  the  assigning  of  any  sik  severall  sort  of  habite  and 
vestment  as  shall  be  in  His  Majesties  judgment  maist  meet 
and  proper,  as  well  for  Lords  of  Session,  being  the  supreme 
judges  in  civill  actions,  as  for  all  other  inferior  judges  of  the  lyke 
causes.  As  also  for  the  criminall  and  ecclesiastical  judges,  and  for 
advocates,  lawyers,  and  aU  others  living  by  law  and  practice  thereof; 
that  sa  every  ane  of  these  people  may  be  knawn  and  dignosced 
in  their  place,  calling,  and  function,  and  may  be  accordinglie 
regarded  and  respected.  Attour,  His  Majestic  and  Estaites  fore- 
saids, considering  what  slander  and  contempt  hes  arisen  to  the 
ecclesiasticall  estate  of  this  kingdome  by  the  occasion  of  the  light 
and  undecent  apparell  used  by  some  of  that  profession,  and  cheeflie 
those  having  vote  in  Parliament:  It  is  therefore  statute,  that 
everie  preacher  of  God's  word  shall  hearafter  wear  black,  grave, 
and  comelie  apparell,  beseeming  men  of  their  estate  and  profession ; 
as  lykewyse  that  all  pryors,  abbots,  and  prelats,  having  vot  in 
Parliament,  and  especiallie  bishops,  shall  weare  grave  and  decent 
apparrell  agreeable  to  their  function,  and  as  appertaines  to  men 
of  their  rank,  dignitie,  and  place.  And  because  the  haiU  Estaites 
humblie  and  thankfullie  acknowledges  that  Grod  of  His  great  men^ 
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has  xnade  the  people  and  subjects  of  this  coontiie  sa  happie  as  to 
have  a  king  laigne  over  us,  wha  is  maist  godlie,  wyse,  and  religions, 
hating  all  erronions  and  vaine  superstition,  just  in  government, 
and  of  lang  experience  therein,  knawing  better  than  any  king 
living  what  apperteins  and  is  convenient  for  every  estate  in  their 
behaviour  and  duetie.  Therefore  it  is  agreed  and  consented  to  by 
the  said  Estaites,  that  what  order  soever  His  Majestic  in  his  great 
wisdome  shall  think  meet  to  prescrive  for  the  apparreU  of  kirk- 
men,  agreeable  to  their  estate  and  moyen,  the  same  being  sent  in 
writ  by  his  majestic  to  his  clerk  of  register,  shall  be  a  sufficient 
warrant  to  him  for  inserting  thereof  in  the  buikes  of  Parliament, 
to  have  the  strength  and  effect  of  ane  act  thereof." 

Following  up  this  statute,  the  King  sent  a  letter  to  the  Privy 
Council,  dated  16th  January  1610,  which  will  be  found  printed  in 
the  first  volume  of  the  "Miscellany  of  the  Maitland  Club,"  p.  149. 
A  proclamation  was  therefore  issued,  dated  30th  January  1610, 
which  acknowledges  the  King's  "singular  wisdome  in  all  his 
princelie  directionis,  and  his  gratious  love  to  this  his  antient  and 
native  kingdome,"  in  reference  to  the  apparel,  "alswele  for  the 
Lordis  of  Sessioun,  being  the  supreme  judgis  in  civile  actionis,  as 
for  all  utheris  inferiour  judgeis  in  the  lyke  causes,  as  also  for  the 
criminal  ecclesiastical  judgeis,  and  for  advocats,.  lawyris,  and  all 
utheris  leving  by  law  and  practize  thairof,  as  also  for  churche  men." 
His  Majesty,  it  was  stated,  had  sent  certain  directions,  but  reserved 
to  himself  to  add  thereto  on  more  due  consideration,  and  when 
he  had  more  leisura  The  directions  as  to  the  lawyers  were — 
"That  the  President  and  remanent  ordinarie  Lordis  of  Sessioun 
saU  weare  a  purp<mr  (purple)  cloath  gowne,  faced  all  about  with  red 
crimson  satyne,  with  a  hood  of  purple,  lyned  with  crimson  satyne 
also,  acccmdng  the  moael  and  forme  of  a  gowne  send  downe  be  His 
Majestie  to  be  a  pattern  for  all  gownes  of  ordinarie  sessionaris,  onlie 
the  Presidentis  gowne  sail  be  faced  with  red  crimson  velvet,  and  the 
hood  lynit  with  red  crimson  velvet." 

This  seems  to  be  the  gown  at  present  worn  by  the  Judges.  The 
pattern  gown  has  disappeared;  long  ago  moth-eaten  no  doubt 

With  regard  to  the  Bar,  Clerks  of  Session,  and  Writers  to  the 
Signet,  the  regulation  was — "That  the  advocatis,  clerkid  of  the 
sessioun  and  signet,  sail  haif  their  gownis  of  black,  lyned  with  some 
grave  kind  of  lyning  or  furring." 

Begulations  are  also  made  as  to  the  gowns  of  the  Justiciary 
Judges;  but  these  were  ultimately  settled  by  the  subsequent  Act 
1672,  c.  16,  which  contains  this  explicit  enactment — "For  the 
splendour  of  that  Court  all  the  Judges  sit  in  red  robes,  faced  with 
white;  that  of  the  Justice-General's  being  lined  with  ermine  for 
distinction  from  the  rest"  The  consequence  of  this  difference  in 
the  gowns  for  the  Courts  of  Session  and  Justiciary  is,  that  when 
their  lordships  have  to  pronounce  sentence  upon  a  thief,  or  hear  a 
suspension  appropriated  to  the  Justiciary,  and  are  at  the  time 
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sitting  in  the  Court  of  Session,  they  must  retire  for  their  justiciarj 
gowns,  and  much  to  the  edification  of  the  assembled  public,  the 
same  elderly  persons  reappear  so  entirely  transmogrified,  that  it 
requires  some  observation  to  recognize  the  same  performers  in  their 
new  part. 

The  gown  of  the  Advocate,  it  will  be  observed,  was  to  be  lined. 
An  idea  of  what  it  was  may  be  obtained  from  drawings  in  the  Lyon 
Office,  representing  the  order  of  the  funeral  of  the  Chancellor 
Kothes  in  1681.  Sepresentations  are  given  in  the  drawings  of  aU 
who  attended  in  their  robes.  The  gowns  of  the  Judges  appear  to 
have  been  the  same  then  as  now.  The  Lord  Advocate  is  in  the 
same  full  dress  gown  as  worn  by  him,  on  important  occasions,  at 
present.  The  Dean  of  Faculty  and  Solicitor-General  are  not  dis- 
tinguished as  wearing  any  different  gowns  from  the  ordinary  Bar; 
and  at  what  time  this  latter  officer  assumed  a  silk  gown  cannot  be 
ascertained.  The  gowns  of  the  Outer  Bar  are  represented  in  the 
drawings  as  having  ornaments  down  the  front,  very  much  like  the 
braiding  on  the  gown  of  the  Lord  Advocate.  The  whole  Bar  wore 
hands  and  fidl-hottomed  wigs.  The  bands  went  out  of  general  use 
in  the  course  of  the  succeeding  half-century;  and  in  the  Faculty 
minutes  on  19th  June  1766,  there  appears  a  notice  of  motion  to 
this  effect: — *'  That  for  the  more  decent  habite  and  apparel  of  the 
Advocates,  and  to  distinguish  them  from  others  who  wear  either  the 
same  apparel  or  very  little  different  from  it,  that  it  should  be  re- 
solved that  the  Advocates  shall  wear  bands  as  a  part  of  their 
formalities;  that  the  Dean  and  his  council  shall  wait  on  the  Lord 
President  and  lay  before  his  lordship  this  motion,  and  pray  hie 
lordship's  and  the  Court's  approbation.  The  Faculty  delayed  the 
consideration  of  this  affair  till  some  after  meeting."  Nothing 
farther  was  done  in  the  matter  by  the  Faculty,  and  the  delayed 
motion  has  yet  to  be  taken  up.  At  what  time  bands  were  entirely 
given  up  cannot  be  traced.  In  Crosbie's  picture,  which  hangs  in 
the  Parliament  House,  he  is  represented  as  wearing  bands,  but  the 
picture  is  said  to  have  been  paint.ed  when  he  was  in  London  on  an 
appeal  to  the  House  of  Lords.  At  present,  when  a  member  of  the 
Outer  Bar  pleads  before  the  House  of  Lords,  the  bands  are 
resumed. 

The  only  body  that  seem  to  have  worn,  at  the  funeral  of  the 
Chancellor,  the  plain  stuff  gown  now  worn  by  Advocates,  were  the 
professors  in  the  University;  and  it  is  probable  that  convenience 
and  considerations  of  economy  may  have  recommended  it  to  the 
Bar  in  later  times. 

It  will  thus  be  observed  that  the  professional  costume  of  the  Bar 
was  prescribed  by  the  Crown  in  virtue  of  statutort/  authority;  and 
any  difficulty  as  to  the  source  from  which  orders  should  be  taken 
on  the  matter  at  present  in  reference  to  inferior  Court  practitioners 
and  all  other  professional  persons,  would  have  been  at  once  obvi- 
ated, had  the  statute  of  James  still  continued  operative,  as  a 
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perpetual  reference  of  this  matter  to  the  sovereign  for  the  time.  It 
is  however  not  so.  All  doubt  as  to  the  temporary  character  of  the 
Act  1609  is  taken  away  by  the  Act  1638,  c.  3,  which  shows  that 
the  Parliament  of  1609  did  not  hand  over  the  regulation  of  the 
subject  to  every  reigning  sovereign.  It  required  the  special  Act 
1633,  c.  3,  before  Charles  I.  could  exercise  the  authority  which  had 
been  conferred  on  his  father,  so  far  at  least  as  kirknien  were  con- 
cerned; and  such  also  seems  the  construction  applicable  to  the 
clause  in  the  Act  1609,  c.  8,  referring  to  Judges  and  Advocates, 
which  is  as  personal  to  King  James  as  the  subsequent  clause 
referring  to  kirkmen.     * 

The  Act  1633,  c.  3,  enacts — "  Remembering  that  in  the  Act  of 
Parliament  made  in  the  year  1609,  anent  the  apparrell  of  judges, 
magistrates,  and  kirkmen,  it  was  agreed  that  what  order  soever  * 
His  Majesties  father  of  blessed  memorie  should  prescrive  for  the 
apparel  of  kirkmen,  and  send  in  writ  to  his  Clerk  of  Register, 
should  bee  a  sufficient  warrant  for  inserting  the  same  in  the  bookes 
of  Parliament,  to  have  the  strength  of  an  Act  thereof,  have  all 
consented  that  the  same  power  shall  remaine  with  the  person  of 
our  Sovereigne  Lord,  and  his  successors  that  now  is,  and  with  the 
same  clause  for  execution  thereof,  as'  in  the  said  Act  is  contained." 

The  statutory  authority  thus  personal  to  James  VI.  expired, 
so  far  as  regards  Advocates. 

The  Court  of  Session  never  interfered  in  any  authoritative  way 
with  the  costume  of  the  Bar.  The  only  notices  that  can  be  found  of 
their  attention  being  directed  to  the  matter  of  robing,  are  the 
following.  In  the  minutes  of  the  Faculty  of  Advocates  of  19th 
November  1675  there  is  this  entry: — "The  Deane  of  Facultie 
having  represented  the  modest  way  which  was  used  in  ye  Criminall 
Court  and  yat  ye  Lords  recommended  to  the  Advocats  to  appeir 
in  yair  gownes,  which  being  desyred,  all  Advocats  wer  desyred  to 
appear  in  yr  gowns." 

Again,  in  the  Acts  of  Sederunt  of  23rd  June  1750,  there  is  a 
statement  to  the  effect,  that  the  Writers  to  the  Signet  "desired  to 
wear  their  gowns  in  the  Session  House,  according  to  the  ancient 
custom,  if  the  Lords  would  approve  of  their  so  doing,  to  which  the 
Lords  made  no  obfeetio7i" 

The  Faculty  of  Advocates  again  seem  to  have  considered  the 
matter  either  below  or  above  their  notice ;  for  except  the  solitary 
motion  about  bands  (which  came  to  nothing),  there  does  not  occur 
in  their  minutes  (which  however  only  extend  as  far  back  as  1661) 
any  entry  relative  to  robing.  Each  member  appears  to  have  been 
allowed  to  follow  his  own  taste,  provided  only  his  gown  were 
black.  And  the  successive  changes  probably  were  only  acquiesced 
in  by  the  general  mass  of  members  after  an  interval  of  years  from 
their  introduction.  These  changes  were  numerous.  Bands  have 
disappeared ;  and  so  have  the  full-bottomed  wigs  and  the  powder ; 
and  the  professor's  gown  has  come  in  place  of  the  ornamented  gar- 


286  PBORSSIOVAL  HABIUMBlilTB. 

ment  lined  with  fur,  prescribed  by  King  James,  and  represented  in 
the  above-mentioned  drawing;  and  lastly,  the  Solicitor-General — 
apparently  by  no  warrant  but  from  himself — ^assumed  a  silk  gownu 

It  is  probable  that  the  reason  why  the  Crown  has  not  exercised 
the  same  direct  interference  with  the  Scotch,  as  it  has  done  with  the 
English  Bar,  is,  that  the  Court  of  Session  is  a  Court  created  by 
stattUe,  which  defines  its  constitution  and  powers.  In  this  respect 
it  differs  from  the  English  Courts.  The  Queen's  Bench  is  a  Court 
in  which  the  sovereign  was  formerly  accustomed  to  sit  in  person, 
on  which  account  it  was  moved  with  the  royal  household;  and 
the  Exchequer  and  Common  Pleas  also  derived  their  origin  from 
royal,  and  not  parliamentary  authority.  It  is  obvious  that  the 
authority  of  the  Crown  would  be  more  direct  and  influential  in  the 
arrangements  of  such  Courts  than  it  could  be  with  reference  to  a 
statutory  Couii  like  the  Court  of  Session. 

The  elaborate  proclamation  of  King  James  fixing  the  official 
robes  of  all  persons  in  authority,  judges,  provosts,  bulies,  doctors 
of  law  and  divinity,  ministers,  and  others,  was  duly  read  (like  the 
proclamation  of  the  Empress  of  India)  at  all  the  market  crosses  of 
every  burgh  in  Scotland,  and  has  never  been  altered  by  any  sub- 
sequent proclamation.  It  takes  no  notice  of  inferior  judges 
other  than  Commissaries,  nor  of  inferior  Court  Procurators.  The 
latter  class  of  professional  gentlemen  have  however  followed  out 
its  spirit,  by  wisely  appearing  in  Court  with  the  gown  of  the  Bar, 
thus  indicating  to  the  crowd  that  they  are  professional  men 
entitled  to  be  there. 

Connected  with  this  matter  of  professional  habiliments,  there  is 
a  curious  custom  both  at  the  Scotch  and  English  Bar,  of  certain 
counsel  pleading  within  the  bar,  while  others  have  to  do  so  from  the 
outside.  It  seems  to  be  considered  that  the  former  have  a  great 
privilege,  denied  to  the  latter,  but  the  value  of  which  we  have  never 
been  able  to  appreciate,  except  in  the  case  where  the  judge  has 
arrived  at  that  age  when  his  hearing  is  considerably  impaired.  It 
is  a  disadvantage  to  an  orator  to  be  obliged  to  address  his  audi- 
ence within  three  feet  of  their  faces ;  but  still,  this  privilege  in 
Scotland  rests  upon  statute  as  regards  one  of  the  persons  who 
enjoys  it,  and  in  regard  to  the  other  it  rests  on  custom. 

The  right  of  the  Lord  Advocate  to  plead  within  the  bar  has  the 
authority  of  statute.  By  the  Act  1537,  c.  57,  it  is  enacted,  "  that 
nane  Advocate  nor  Procurator  within  the  bar  stand  to  pley,  bot 
passe  outwith,  with  the  partie,  except  the  Kingis  Advocat"  And 
the  King,  on  20th  January  1538,  sent  a  letter  to  the  Court,  directing 
them  to  allow  the  Lord  Advocate  to  remain  during  the  advisings 
of  the  Bench,  which  then  took  place  in  private.^  The  Lord 
Advocate  also  acted  judicially,  and  had  a  vote  with  the  Judges  in 
the  decision  of  causes.'    In  those  causes  where  he  himself  was 

^  Recorded  in  the  Acts  of  Sederunt. 

'  See  Acts  of  Sederunt,  17th  Nov.  1610,  p.  69. 
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counsel,  his  vote  was  rejected.  "  Mr.  James  M'GiU  allegit  that 
the  Advocate  sulde  nocht  remain  and  vote  on  the  mater  forsaide, 
becaus  the  accione  is  perseuit  be  him,  and  at  his  instance  as 
Advocate,  and  therefor  sulde  nocht  vote.  The  Lords  be  sentence 
interlocutour  findis  that  the  Advocate  sulde  ryse,  and  pass  to  the 
bare,  and  nocht  vote  thereon."* 

With  regard  to  the  Solicitor-General,  there  is  the  following 
provision  in  an  Act  of  Sederunt,  28th  February  1662: — "The 
macers  are  authorized  to  remove  all  persons  of  whatsoever  quality 
who  shall  be  found  within  the  innermost  bar,  where  the  Ordinary, 
Lords,  and  Clerks  do  abide,  except  the  keeper  of  the  minute-book, 
the  King* 8  Solicitor,  and  one  servant  appointed  by  His  Majesty's 
Advocate.'' 

But  this  privilege  was  soon  taken  from  the  Solicitor,  and  the  old 
practice  returned  to,  of  allowing  only  the  Lord  Advocate  and  Clerks 
to  be  within  the  bar. 

On  16th  December  1686,  the  Court,  without  any  instructions 
from  the  Crown,  and  upon  their  own  authority,  issued  the  following 
declaration  in  regard  to  the  parties  who  had  right  to  come  within 
the  bar: — 

"  The  Lords  of  Councill  and  Session  considering,  That  by  the 
ancient  custome,  no  persones,  of  whatsoever  quality,  were  permitted 
to  come  within  the  barr  of  the  Inner  House  dureing  the  time  of 
debateing  causes,  except  his  Majesty's  Advocat,  the  Clerks  of 
Session,  the  Clerk  of  the  Bills  and  his  deput,  and  one  Macer:  They 
do  revive  that  custome,  and  ordain  the  same  to  be  duly  observed 
in  time  comeing,  dischargeing  hereby  the  Macers  to  permit  any 
persones,  except  those  above  exprest  to  come  within  the  said  barr, 
as  they  will  be  answerable  on  their  perill :  And  in  case  any  person 
be  desjnreous  to  speak  with  any  of  tlie  Lords  while  they  are  upon 
the  Bench,  that  he  call  for  a  Macer  at  the  door,  and  give  notice 
thereof  by  him:  It  is  always  hereby  declared,  that  the  Lord 
Thesanrer,  and  Thesaurer-Depute,  or  the  Commissioners  of  His 
Majestie's  Thesaurary,  not  being  of  the  Bench,  shall  be  allowed 
to  be  within  the  barr  when  the  King's  causes  are  called  and 
debated,  and  no  otherways." 

In  1713,  when  Forbes  published  his  collection  of  Decisions,  he 
describes  the  Lords  as  sitting  at  a  semicircular  bench: — "The  bar, 
like  a  diameter  line,  at  which  the  Advocates,  and  even  the  King's 
Solieitors,  stand  and  plead  uncovered,  is  opposite  to  the  Bench. 
Her  Majesty's  Advocate  sits  in  a  chair  within  this  bar  and  pleads 
always  with  his  hat  on"^  The  practice  of  the  Advocate  pleading 
with  his  hat  on  was  introduced  in  the  time  of  Sir  Thomas  Hope, 
who  was  Advocate  to  King  Charles  I.  "This  indulgence  he  owed 
to  his  having  two  sons  on  the  Bench — Sir  John,  his  eldest,  and  Sir 
Thomas,  LoiS  Kerse."  * 

^  Acts  of  Sedenmt,  4th  Feb.  1564,  p.  47. 

*  Preface  to  Forbes'  Collectioii  of  Deciaions.  '  Notes  to  Tait's  Index,  p.  500. 
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The  Crown,  however,  interfered  on  behalf  of  the  Solicitor- 
General  When  Charles  Areskine,  afterwards  Lord  Tinwald,  was 
appointed  sole  Solicitor  on  10th  June  1725  (it  being  the  practice 
both  then  and  afterwards  to  have  more  Solicitors  than  one),  he  pro- 
duced a  letter  to  the  Court  from  the  King  in  the  following  terms: — 

"  George  R — Eight  trusty  and  well-beloved,  we  greet  you  well: 
Whereas,  we  have  appointed  Mr.  Charles  Areskine,  Advocate,  to  be 
sole  Solicitor  for  that  part  of  Great  Britain  called  Scotland,  and  we 
being  pleased  to  show  him  a  farther  mark  of  our  royal  favour,  it  is 
our  will  and.  pleasure  that  a  seat  be  placed  for  him  within  the  bar 
of  your  Court,  where  and  from  whence  he  may  be  at  liberty  to 
plead  cases  in  your  presence;  and  we  do  hereby  direct  you  to  cause 
such  to  be  placed  accordingly.  Given  at  our  Court  at  St.  James, 
this  2nd  day  of  June  1725,  in  the  8th  year  of  our  reign.  By  His 
Majesty's  appointment,  sic  subscribitur,  Eoxburgh."^ 

The  entry  in  the  Book  of  Sederunt  bears  that  the  letter  was  read 
and  ordered  to  be  recorded,  that  the  Solicitor  took  the  oaths,  "  and 
that  the  Lords  appointed  a  seat  for  him  within  the  bar."^ 

When  Eobert  Dundas  was  appointed  Solicitor  in  1742,  he  pro- 
duced a  similar  letter,  and  the  entry  in  the  Books  of  Sederunt  is  in 
the  same  terms. 

But  when  Henry  Dundas  was  appointed  Solicitor  in  1766,  no 
letter  appears  granting  him  this  privilege,  and  the  minute  in  the 
Sederunt  Book  does  not  confer  it. 

From  Tait's  Eeports,  it  would  appear  that  the  privilege  thus 
granted  by  the  Crown  to  the  Solicitor  had  come  to  be  recognized, 
in  1775,  as  one  he  was  entitled  to  claim  irrespective  of  express 
grant.  Tait  states  that  "when  Mr.  Montgomery  presented  his 
commission  as  sole  Solicitor,  with  the  whole  privileges  of  his  office 
as  enjoyed  by  his  predecessors,  the  Lords  understood  one  of  them 
to  be  his  being  allowed  to  sit  and  plead  within  the  bar;  therefore 
he  was  admitted  to  do  so.  Formerly,  the  Solicitors  used  to  get 
a  special  letter  to  that  effect ;  but  now  when  there  is  only  one 
Solicitor,  it  is  held  to  be  a  privilege  of  his  office,  not  when  there 
is  two." — (5  Brovm,  sup,  p.  603.) 

Apparently  it  was  upon  some  idea  of  this  kind  that  the  two 
Solicitors  in  Bankton's  time  acted — "  The  Solicitor  takes  care  of 
the  king's  interest  as  assistant  to  the  Advocate.  Both  have  the 
privilege  of  pleading  within  the  bar ;  at  least  the  Solicitor  formerly 
enjoyed  it,  though  now  the  two  gentlemen  joined  in  the  commis- 
sion as  Solicitors  do  not  use  such  privilege." — {Bankt,  voL  ii 
p.  492.) 

In  modern  times  the  practice  is  for  the  President  of  the  Court 
to  direct  the  Solicitor  to  take  his  seat  within  the  bar. 

Thus  it  will  be  seen  that  the  Lord  Advocate  has  right  to  sit 
within  the  bar  in  virtue  of  a  statute ;  and  the  Solicitor's  admission 

1  MSS.  Records  of  Privy  Coancil.  '  MSS.  Books  of  Sedenmt 
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to  the  same  privilege  may  be  said  to  have  originated  with  the 
Crown,  since  the  Act  of  Sederunt  of  1662  was  repealed  in  1686. 

At  the  same  time,  the  Court  seem  to  have  asserted  the  right  to 
admit  such  parties  as  they  pleased  within  the  bar.  By  the  Act  of 
Sederunt  of  16th  December  1686  above  quoted,  they  permitted  the 
Lord  Treasurer,  or  the  Commissioners  of  the  Treasury,  to  be  within 
the  bar  when  Crown  causes  were  heard.  And  by  Act  of  Sederunt 
of  7th  July  1763,  "this  day  the  Lords  resolved  to  admit  all  the 
members  of  His  Majesty's  Most  Honourable  Privy  Council, 
whether  Peers  or  Commoners,  within  the  bar,  and  to  have  a  seat  in 
this  house"  (p.  541).  This  was  a  decided  alteration  of  the  old 
rule  and  practice.  Fountainhall  reports  a  case  where  the  practice 
was  thus  stated — **The  Marquis  of  Montrose  compearing  to  choose 
his  curators  in  presentia,  the  Lords,  by  the  fault  of  their  macers, 
suffering  the  Lady  Marchioness,  his  mother,  and  many  with  her,  to 
enter  within  the  inner  bar,  were  necessitated  to  desire  her  to  re- 
move; and  then  cause  signify  it  was  the  privilege  of  none  to  stand 
within  but  Dukes  and  Ihichesses — which  my  lady  obeyed." — {Mar- 
quis of  Montrose,  8th  Nov.  1695,  4  Brown  Sup,  277.) 

Thus  it  would  appear  that  both  the  Crown  and  the  Court  have 
exercised  the  right  of  authorizing  any  person  they  pleased  to  come 
within  the  bar.  With  this  qualification,  that  the  Lord  Advocate 
can  take  his  seat  there  in  virtue  of  a  statute  and  without  consent 
of  the  Court 

In  regard  to  two  Solicitor-Generals  being  in  office  at  the  same 
time,  it  is  very  odd  to  find  that  in  the  year  1830,  Brougham,  who 
disliked  Cockburn,  and  liked  John  Archibald  Murray,  pressed  very 
much  for  the  revival  of  the  offices  of  Joint-Solicitors  in  their 
persons,  seeing  that  he  could  not  get  Murray  put  over  Cockbum's 
head.  In  a  letter  by  Cockburn  to  T.  F:  Kennedy,  recently  pub- 
lished by  the  latter  gentleman,  he  says : — *'  Murray  had  a  letter  from 
Brougham  to-day,  which  announces  that  to-morrow  there  will  be 
a  formal  notice  of  Jeffrey  being  Advocate,  and  Murray  and  I  Joint- 
Solicitors.  ...  As  to  the  Joint-Solicitor-Generalship,  I  think,  1st, 
That  it  is  an  inexpedient  measure  for  the  public,  and  one  which 
tends  to  get  ridicule  for  the  party.  It  implies  a  division  of  one 
cherry  merely  to  please  two  Whigs ;  the  office  itself  implying  in- 
dividual honours,  duties,  and  responsibility.  What  would  we  have 
said  if  it  had  been  shared  between  Pat.  Eobertson  and  Duncan 
Macneill  ?  2nd,  That  coming,  as  it  seems  to  do,  from  Brougham, 
who  is  a  thousand  times  more  the  friend  of  Murray  than  of  mine,  it 
is  Murray's  office  in  truth  and  justice,  and  that  it  is  paltry  in  me  to 
come,  through  his  kindness,  between  him  and  his  fair  right. 
Though  I  have  not  positively  made  up  my  mind,  therefore,  my 
present  belief  is  that  I  must  decline  interfering ;  and  I  perhaps 
come  to  this  conclusion  with  less  scruple  that  the  half  of  the  profits, 
with  the  whole  of  the  deductions,  is  really  not  much  of  an  object."* 

*  Letters  on  affairs  of  Scotland  from  Henry  Cockburn  to  T.  F.  Kennedy,  p.  268. 
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ACT  OF  SEDERUNT  IN  EELATION  TO  ''THE  EMPLOYERS 

AND  WORKMEN  ACT,  1875/' 

The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers 
vested  in  them  by  **  The  Employers  and  Workmen  Act,  1875  "  (38 
and  39  Vict.  c.  90),  Enact  and  Declare : — 

1.  That  in  proceedings  under  the  Act  before  the  Small  Debt 
Court  of  the  SherifiT,  the  forms  set  forth  in  the  Schedule  hereto 
annexed,  or  forms  as  near  thereto  as  circumstances  permit,  shall  be 
used ;  and  all  citations,  and  executions  of  citation  of  parties  or 
witnesses,  shall  be  in  the  form,  or  as  nearly  as  may  be,  of  those  in 
Schedule  A  of  the  Act  1  Vict.  c.  41. 

2.  In  so  far  as  the  forms  in  the  Schedule  annexed  hereto  shall  be 
inapplicable  to  the  circumstances,  the  forms  contained  in  Schedule 
A  of  the  said  Act  1  Vict.  c.  41,  or  as  near  thereto  as  circumstances 
will  permit,  shall  be  used. 

3.  All  causes  under  the  said  "Employers  and  Workmen  Act, 
1875,"  and  the  proceedings  therein,  shall  be  entered  in  the  Book 
mentioned  in  §  17  of  the  said  Statute  1  Vict.  c.  41,  in  the  same  way 
as  in  other  cases  under  that  Act,  and  the  Decrees  or  Orders  and 
Warrants  shall  be  annexed  to  the  Complaint  or  Summons,  and 
signed  by  the  Clerk. 

4.  No  notice  shall  be  required  to  be  given  by  a  defender  of  any 
set-oflf  or  counter  claim  that  he  may  wish  to  advance  at  the  hearing 
against  the  claim  of  the  pursuer. 

5.  The  expenses  shall  be  at  the  same  rates  as  in  the  Small  Debt 
Court. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books 
of  Sederunt,  and  to  be  printed  and  published  in  common  form. 

JOHN  INGLIS,  LRD, 

Schedule. 

S2cmmons  or  Complaint. 

(Under  "  The  Employers  and  Workmen  Act,  1875/') 

A.  B.,  Sheriff  of  the  shire  of  ,  To 

,  Officers  of  Court,  jointly  and  severally :  Whereas  it 
is  humbly  complained  to  me  by  C.  D.  {design  him),  pursuer,  against 
E.  F.  {design  him),  [and  G.  H.,  where  cautioner  is  to  be  called 
{design  him)],  defender;  that  on  the  day  of 

18  the  pursuer  and  the  defender  entered  into  a  con- 

tract [or  indenture,  as  the  case  may  he\  whereby  [here  state  the  nature 
of  the  contract  or  indenture,  and  the  period  of  its  enduran/^l  > 
that  the  defender  has  neglected  and  refused  to  fulfil  the  same  by 
\here  state  the  breach  of  contract  complained  of] ;  therefore  it  ought 
to  be  decerned  and  ordained  \here  set  forth  the  particular  renudy 
desired] ;  [and  add]  or  that  the  pursuer  shall  have  such   other 
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remedy  competent  nnder  the  ssLid  statute  in  respect  of  the  defender's 
breach  of  contract  as  to  the  Court  may  seem  just,  with  expenses. 
Herefore  it  is  my  will,  that  on  sight  hereof  ye  lawfully  summon 
the  said  defender  to  compear  before  me  or  my  substitute  in 
the   Court  House  at  ,  upon  the  day 

of  ,  at  of  the  clock,  t6  answer  at  the  pursuer's 

instance  in  the  said  matter,  with  certification  in  case  of  failure  of 
being  held  as  confessed ;  and  that  ye  cite  witnesses  and  havers  for 
both  parties  to  compear  at  the  said  place  and  date  to  give  evidence 
in  the  said  matter  [here  insert  warrant  to  arrest,  if  desired,  in  ojctions 
with  a  pecuniary  conclusion].  Given  under  the  hand  of  the  Clerk  of 
Court  at  ,  the  day  of 

Signed  hy  Sheriff-Clerk. 

Decree  in  Absence. 

Place  and  Date. 
Decerns  in  absence  against  the  defender,  in  terms  of  the  special 
conclusion  of  the   Summons   above  written,  and  for    the    sum 
of  of  expenses;    and    decerns  and  ordains   instant 

execution  by  arrestment,  and  also  execution  to  pass  hereon 
by  poinding  and  sale  and  imprisonment,  if  the  same  be  competent, 
after  free  days. 

SiffTied  hy  Sheriff-Clerk. 

Order  when  CatUion  found. 

Place  and  Date. 
In  respect  the  defender  has  broken  the  contract  libelled,  and  that 
the  Court  would  have  awarded  to  the  pursuer  the  sum  of  £ 
of  damages,  and  that  the  defender  has  found  caution  in  terms  of 
"  The  Employers  and  Workmen  Act,  1875,"  and  that  the  pursuer 
consents,  the  Court  accepts  the  same  in  place  of  the  said  damages 
[or  the  part  thereof],  and  orders  that  the  defender  do 

perform  so  much  of  his  contract  as  yet  remains  unperformed,  and 
finds  him  liable  [in  the  remaining  sum  of  of  damages 

and]  in  the  sum  of  of  expenses,  and  decerns ;  and  decerns 

and  ordains  instant  execution  by  arrestment,  and  also  execution  to 
pass  hereon  by  poinding  and  sale  and  imprisonment,  if  the  same  be 
competent,  after  free  days. 

Signed  by  Sheriff-Clerk. 

Bond  or  Enactment  of  Caution  to  be  appended  to  the  Complaint 

and  Order. 

At  ,  the  day  of  ,  18  , 

in  fulfilment  of  the  preceding  order.  Compeared  G.  H.  (design  him), 
who  hereby  judicially  binds  himself,  •his  heirs,  executors,  and 
successors,  as  cautioners  for  the  defender  E.  F.,  that  the  said 
defender  will  perform  so  much  of  the  contract  between  the  said 
£,  F.  and  C.  D.  as  yet  remains  to  be  performed ;  that  is  to  say  {state 
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what  yd  remains  to  be  per/armed).  And  the  said  G.  H.  and  the  said 
K  F.  bind  and  oblige  themselves,  conjunctly  and  severally,  to  pay 
to  the  said  C.  D.  the  sum  of  £  in  case  the  said  defender 

fails  to  perform  what  he  has  hereby  undertaken  to  perform. 

Signed  by  the  Party,  Cautioner,  and  Sheriff-Clerk. 

Order  on  Apprentice. 

Place  and  Date. 
The  Sherifif  orders  that  the  defender  E.  F.  do  forthwith  perform 
the  duties  he  has  contracted  to  perform  under  his  indenture  to  the 
pursuer,  and  finds  him  liable  in  of  expenses,  and  decerns ; 

and  decerns  and  ordains  instant  execution  by  arrestment,  and  also 
execution  to  pass  hereon  by  poinding  and  sale  and  imprisonment,  if 
the  same  be  competent,  after  free  days. 

Signed  by  Sheriff-Clerk. 

Order  rescinding  Contract  of  Apprenticeship. 

Place  and  Date. 
The  Sheriff  adjudges  and  decerns  that  the  indenture   made 
between  the  pursuer  and  the  defender  E.  F.  be  rescinded,  and  that 
the  defender  (or  pursuer)  do  pay  to  the  sum  of 

£  ,  being  the  whole  (or  a  part)  of  the  premium  paid  on 

the  binding  of  the  defender  (or  pursuer)  as  apprentice  to  the 
pursuer  (or  defender) :  Finds  the  liable  in  of 

expenses,  and  decerns ;  and  decerns  and  ordains  instant  execution 
by  arrestment,  and  also  execution  to  pass  hereon  by  poinding  and 
sale  and  imprisonment,  if  the  same  be  competent,  after 
free  days. 

Signed  by  Sheriff-Clerk. 

Warrant  of  Commitment  of  Apprentice. 

Place  and  Date. 
The  Sheriff  having  resumed  consideration  of  this  case,  and  having 
considered  the  proof  adduced.  Finds  that  the  defender  has  failed  to 
comply  with  the  order  of  the  day  of  : 

Therefore  grants  warrant  to  commit  the  defender  to  the  prison 
of  for  days   (not  exceeding  fourteen),  and. 

grants  warrant  to  officers  of  Court  and  the  keeper  of  said  prison 
accordingly. 

Signed  by  Sheriff-Clerk. 

Order  accepting  Caution  for  performance  of  Duties. 

Place  and  Date. 
In  respect  E.  F.,  the  defender,  has  failed  to  perform  his  duties 
under  his  indenture,  and  that  the  Sheriff  would  have  committed 
him  to  prison  for  a  period  of  (not  exceeding  fourteen)  days,  and  in 
respect  that  G.  H.  is  willing  to  become  cautioner  to  the  amount 
of  £  for  the  said  C.  D.  for  the  due  performance  by  him  of 
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his  duties,  the  Sheriif  directs  such  caution  to  be  forthwith  given  in- 
stead of  the  said  imprisonment :  Finds  the  defender  liable  in 
of  expenses,  and  decerns ;  and  decerns  and  ordains  instant  execution 
by  arrestment,  and  also  execution  to  pass  hereon  by  poinding  and 
sale  and  imprisonment,  if  the  same  be  competent,  after 
free  days. 

Signed  hy  Sheriff-Clerk. 

Band  or  EnactmeifU  of  CatUion  for  an  Apprentice,  to  be  app&ndtd  to 

the  Complaint, 
At  ,the  day  of  18      ,  in  fulfil- 

ment of  the  preceding  interlocutor.  Compeared  G.  H.  (design  him), 
who  hereby  judicially  binds  himself,  his  heirs,  executors,  and 
successors,  as  cautioners  for  the  defender  K  F.  (design  him),  that 
the  said  K  F.  will  perform  the  whole  duties  that  yet  remain  to  be 
performed  by  him,  under  the  indenture  entered  into  between  him 
and  C.  D.,  of  date  the  day  of  '  that  is  to 

say  (state  wh^xt  yet  remains  to  he  performed) ;  and  the  said  6.  H. 
and  the  said  £.  F.  bind  and  oblige  themselves,  conjunctly  and 
severally,  to  pay  to  the  said  C.  D.  the  sum  of  £  ,  in  case  the 

said  defender  fails  to  perform  the  duties  yet  to  be  performed  by  him 
under  said  indenture. 

Signed  hy  the  Party,  Cautioner,  and  Sheriff-Clerh 


LAW  IN  AMEEICA,  1776—1876. 

A  REGENT  number  of  the  North  American  Review  consists  of  a 
series  of  centennial  articles  describing  the  progress  which  the 
United  States  have  made  since  the  foundation  of  the  Eepublic.  One 
of  these  is  a  thoughtful  and  philosophical  essay  on  the  develop- 
ment of  law  in  America. 

"  The  general  method  of  dealing  with  this  subject  might  be  two- 
fold. On  the  one  hand  we  might  consider  the  advances  which  law 
in  this  country  has  made  in  comparison  with  English  law,  travel- 
ling along  the  same  paths  and  in  the  same  general  directions. 
That  is  to  say,  taking  those  numerous  branches  of  jurisprudence  in 
which  the  American  has  adhered  (in  the  main)  to  the  principles 
derived  from  the  English  system,  we  might  institute  a  comparison 
between  the  advances  made  by  the  two.  In  considering  the  sub- 
ject in  this  light  we  would  look,  not  to  those  cases  in  which  the 
American  has  departed  from  the  English  law,  but  rather  to  those 
in  which  travelling  (so  to  speak)  side  by  side  the  one  has  out- 
stripped, or  fallen  behind,  the  other.  The  question,  in  such  a 
method  of  investigation,  would  always  be :  In  which  country  has 
the  development  been  most  healthful  and  proper  ?    For  example : 
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The  idea  of  modifying  the  common-law  rule  by  which  the  husband 
became  the  owner,  or  acquired  the  right  of  becoming  the  owner  of 
the  wife's  personal  property,  and  of  securing  the  enjoyment  and 
control  of  that  property  to  the  wife,  is  one  which  has  existed  for 
centuries  in  English  jurisprudence.  It  took  practical  shape  in  the 
creation,  by  courts  of  equity,  of  what  was  known  as  the  separate  use 
of  married  women.  But  in  America,  before  many  years  in  the  life 
of  the  liepublic  had  passed  by,  this  idea  not  only  appeared  in  the 
English  chancery  dress,  but  became,  also,  the  subject  of  statutory 
enactment,  and  hence  the  passage  of  the  numerous  'Married 
Women's  Acts'  in  nearly  all  the  States  of  the  Union.  The  funda- 
mental principle  already  existed,  and  was  being  applied  in  both 
countries;  but  while  the  two  systems  of  jurisprudence  were  advanc- 
ing along  the  same  highway  and  in  the  same  general  direction,  the 
American  was  placed  many  steps  in  advance  of  the  English  system 
by  the  aid  of  positive  legislation,  and  the  gap,  notwithstanding 
recent  enactments  in  England,  has  not  been  quite  closed  up. 
Nevertheless,  as  has  been  said,  the  general  direction  of  legal  pro- 
gress, upon  this  point,  has  been  the  same  on  both  sides  of  the 
Atlantic.  It  was  admitted,  in  both  countries,  to  be  desirable  that, 
in  some  way  and  to  some  extent,  the  property  of  a  married  woman 
ought  to  be  her  own,  and  the  only  question  was  as  to  the  best 
means  of  attaining  this  result.  In  England  the  indisposition  to 
statutory  reform  in  law  forced  the  courts  (or,  at  all  events,  one  set 
of  the  courts,  those,  namely,  of  equity  jurisdiction)  to  redress  the 
grievance,  as  such  it  undoubtedly  was.  With  us  the  tendency 
towards  reformation  by  legislation  led  to  the  adoption  of  the  other 
method  of  remedying  the  evil ;  and  we  shall  see,  further  on,  that 
this  method  of  attaining  the  desired  end  was  in  accordance  with  the 
American  tendency  to  a  fondness  for  legislation  which  has  de- 
veloped itself,  in  such  a  striking  manner,  during  the  last  fifty 
years.  It  cannot  be  asserted,  however,  that  except  in  the  method 
of  carrying  out  the  reform,  there  has  been,  in  this  instance,  any 
development  of  a  feature  distinctively  and  characteristically 
American." 

The  first  subject  is  the  method  of  advance  in  the  same  direction. 
The  second  and  more  interesting  is  the  departures  from  the 
English  law.  "There  are,"  says  the  author,  "three  great  causes 
which  control  and  guide  the  character  of  national  development, — 
first,  physical ;  second,  political,  historical,  or  social ;  and  third, 
intellectual"  "  The  development  of  the  American  law  in  respect 
to  its  departures  from  the  law  of  the  mother  country,  or  in  respect 
of  its  advances  upon  that  law,  must  be  sought  for,  first,  in  the 
physical  features  of  the  United  States ;  secondly,  in  its  political  or 
social  history ;  and  lastly,  in  the  intellectual  life  of  the  people." 
And  first,  of  the  physical  features  of  the  United  States. 

"  The  differences  between  the  physical  or  geographical  peculiar- 
ities of  England  and  of  this  country  are  numerous,  varied,  and 
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striking.  England  is  a  compact,  densely  populated  island,  the 
geographical  features  of  which  are  on  a  small  scale,  and  whose 
resources,  upon  which  its  vast  population  must  depend  for  support, 
are  of  such  a  character  and  of  so  limited  an  extent  as  to  require 
to  be  constantly  and  carefully  husbanded.  Its  greatest  river  is 
but  a  puny  stream  compared  with  the  vast  water-courses  of  the 
Western  continent ;  its  waste  and  vacant  lands  of  a  comparatively 
limited  area ;  its  forests  the  objects  of  jealous  care :  and  its  mines, 
though  great  and  rich,  yet  of  a  measurable  extent.  Population  is 
dense ;  labour  cheap  ;  wealth  unequally  distributed. 

"  Turning,  on  the  other  hand,  to  our  own  country,  we  find  a 
continent  of  almost  boundless  area,  irrigated  in  every  direction 
by  streams  of  enormous  magnitude  ;  with  a  mineral  wealth  which 
is  almost  illimitable,  and  a  population  in  all  quarters  (at  least 
at  the  date  of  the  separation  frpm  the  British  Crown)  extremely 
sparse.  Land  was  cheap  ;  roads  few ;  timber  so  abundant  as  to 
be  something  which  was  to  be  got  rid  of  as  an  impediment  to 
improvement,  rather  than  to  be  looked  upon  as  a  subject  for 
protection.  The  physical  dififerences  between  the  two  countries 
have  been,  and  are,  in  short,  enormous ;  and  the  conditions  of  life 
in  which  the  two  peoples  have  found  themselves  thrown  have 
been  in  many  instances,  as  wide  as  the  poles  asunder.  A  priori, 
therefore,  these  great  geographical  differences  should  ha\e  had  a  very 
considerable  effect  upon  the  development  of  the  legal  institutions 
of  the  two  countries ;  and  accordingly  we  find  that  almost  every 
one  of  these  great  differences  noted  above  have  been,  in  fact,  pro- 
ductive of  peculiarities  in  American  legal  principles. 

"One  of  the  most  important. of  these  differences  between 
American  and  English  law,  due  to  the  geograpliical  peculiar- 
ities of  our  continent,  and  one  which  may  therefore  be  selected 
as  a  convenient  illustration  of  this  branch  of  the  subject,  is 
that  which  is  based  upon  the  character  of  our  great  rivers,  and  the 
consequent  inapplicability  of  the  English  test  of  the  ebb  and  fiow 
of  the  tide  as  determining  what  streams  are  and  what  are  not,  in 
the  eye  of  the  law,  to  be  regarded  as  navigable  waters. 

"  This  distinction,  based  upon  a  physical  difference,  is  of  im- 
portance in  two  ways :  first,  in  determining  the  right  of  riparian 
owners ;  and,  secondly,  as  defining  the  extent  of  the  jurisdiction 
of  the  Federal  courts  in  admiralty  causes.  It  will  be  useful  to 
give  a  brief  notice  to  each  of  these  two  heads,  and  to  occupy 
some  Little  space  in  the  consideration  of  this  rather  dry  subject. 

"  It  is  well  known  that,  at  common  law,  a  navigable  river  was 
technically  defined  to  be  one  in  which  the  tide  ebbs  and  flows. 
This  definition  was  first  last  laid  down  in  the  case  of  the  Boyal 
Fishery  of  the  Eiver  Banne  (Davies's  Keports,  149),  and^is 
stated  to  be  the  law  in  the  work  'De  Jure  Maris  et  Bi^achiorum,' 
which  has  been  generally  recognized  as  the  authoritative  treatise 
upon  this  subject. 
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"  It  has,  indeed,  been  doubted  whether  even  in  England  the  ebb 
and  flow  of  the  tide  is  to  be  regarded  as  the  only  test  of 
the  navigability  of  rivers.  In  a  learned  work,  Mr.  Houck,  of 
the  St.  Louis  bar,  has  pointed  out  the  fact  that  the  generally 
received  opinion  upon  this  subject  is  possibly  erroneous,  and 
that  it  is  a  mistake  to  suppose  that  the  sole  test  of  naviga- 
bility in  England  was  the  flux  and  reflux  of  the  tida  Accord- 
ing to  this  writer,  the  true  test  in  England  would  be  public 
user ;  and  that  when  such  user  exists  the  stream  must  be  con- 
sidered navigable  in  law,  independently  of  the  question  of  tides. 
It  must  be  observed,  however,  that  the  most  recent  English 
treatises  in  which  the  subject  is  noticed  (Hunt  on  Boundaries, 
p.  16 ;  Hall  on  the  Sea-Shore,  edition  of  1875,  by  Loveland,  pp. 
4,  13),  the  ebb  and  flow  of  the  tide  is  still  considered  a  test  of 
navigability,  and  the  conclusions  of  Mr.  Houck  should  probably  be 
received  with  some  caution.  The  question  is  not  material  for 
the  purpose  of  the  present  examination,  for  it  is  undoubtedly 
true  as  an  historical  fact  that,  heretofore,  in  judicial  reasoning 
in  this  country,  and  in  the  views  of  text-writers,  it  has  been 
assumed  that  such  was  the  test  of  the  English  law,  and  it  is 
from  this  principle  (whether  correctly  or  incorrectly  ascribed  to 
English  jurisprudence)  that  certain  of  the  American  courts,  as  we 
are  about  to  mention,  have  taken  their  departure. 

"  It  resulted  from  the  English  rule  that  the  ownership  of  riparian 
proprietors  was  held  to  extend  to  the  middle  of  the  stream ;  and 
this  view  of  the  rights  of  riparian  owners,  under  the  geographical 
features  in  this  respect  which  existed  in  England,  worked  no  in- 
justice. 

"  But  in  the  United  States  most  of  the  great  rivers  are  actually 
navigable  far  above  tide  water;  and  to  apply  the  conclusion  of  the 
English  law  in  reference  to  the  rights  of  riparian  owners  would, 
under  such  a  condition  of  things,  be  productive  of  great  injustice. 
Hence  in  many  of  the  States  of  the  Union  the  English  test  has  been 
discarded,  and  the  navigability  in  law  of  rivers  has  been  held  to 
depend  upon  navigability  in  fad;  and  hence,  as  a  corollary  to  this 
proposition,  the  rule  has  been  laid  down  that  in  those  streams 
which  were  in  fad  navigable  the  rights  of  riparian  owners  were 
limited  by  the  shore,  and  did  not  extend  ad  rnedium  fUum  aqua^. 
It  is  interesting  to  notice,  on  the  one  hand,  the  common-sense 
departure  from  the  English  rule  in  some  States,  and,  on  the  other, 
the  difl&culty  with  which  inherited  law  (so  to  speak)  has  been 
shaken  ofl*. 

"  The  earliest  case  in  which  the  English  doctrine  upon  this  subject 
was  repudiated,  as  being  inapplicable  to  the  physical  features  of 
this  country,  was  Carson  v.  Blazer  (2  Binney,  475),  decided  by  the 
Supreme  Court,  of  Pennsylvania  in  1810.  In  this  case  the  plaintiff 
claimed  an  exclusive  right  of  fishing  in  the  Susquehanna  River, 
opposite  land  owned  by  him ;  and  the  contention  in  favour  of  the 
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enjoyment  of  this  right  was  expressly  based  upon  the  fact  that  the 
Susquehanna  was  ndt  a  tide-water  river,  and  that  consequently, 
according  to  the  rules  of  the  common  law,  the  ownership  of  riparian 
proprietors  extended  to  the  middle  of  the  stream,  and  that  there- 
fore fishing  by  another  party,  opposite  the  plaintiff's  land,  was  an 
infringement  of  this  right.  But  Chief-Justice  Tilghman  declined  to 
be  governed  by  this  argument,  and  took  the  broad  and  common- 
sense  view,  that  the  size  and  character  of  fresh- water  rivers  (such 
as  the  Susquehanna),  in  this  country,  rendered  the  English  rule 
totally  inapplicable;  in  other  words,  the  general  proposition  was 
recognized  that  the  rules  of  the  common  law  which  had  been,  in 
general,  adopted  must  necessarily,  in  certain  cases,  be  modified  by 
the  geographical  conformations  of  the  country." 

The  writer  has  used  the  law  of  navigable  waters  as  an  illus- 
tration of  the  effects  of  the  geographical  features,  because  it  is  a 
prominent  and  indeed  a  typicad  one. 

"  Other  examples,  however,  of  this  direct  influence  may  be  readily 
pointed  out.  Thus,  while,  in  England,  a  tenant  for  life  or  the 
holder  of  other  limited  estates  was  not  permitted  to  cut  down 
timber  (except  for  reasonable  estovers),  and  such  destruction  was 
considered  waste,  and  was  deemed  so  grave  an  offence  as  to  be 
punishable  with  forfeiture  of  the  place  wasted  for  the  benefit  of 
the  remainder-man  or  reversioner,  whose  inheritance  was  supposed 
to  be  thereby  damnified,  in  the  United  States,  the  dense  growth  of 
forests  in  a  new  country,  and  the  fact  that  the  clearing  away  of 
timber,  so  far  from  being  an  injury  to  land,  was  a  neccesity  for  its 
use  and  development,  rendered  the  application  of  such  a  rule 
absurd.  This  impossibility  of  applying  the  English  law  of  waste 
has  been  recognized  in  most  of  the  courts  of  this  country ;  and 
hence  it  hds  been  generally  held  that  the  cutting  down  of  timber, 
for  the  purpose  of  clearing  and  cultivation,  is  to  be  regarded  as  a 
proper  use  of  land  by  a  tenant  with  a  limited  estate,  and  as  not 
constituting  that  injury  to  the  inheritance  which  should  be  con- 
sidered, in  a  technical  sense,  waste. 

"  So  also  in  the  case  of  mines ;  while  in  England  the  opening  of 
new  mines  on  demised  lands  is  waste  at  common  law,  oivthis  side 
of  the  Atlantic  the  tendency  is  to  regard  such  a  vser  of  reality  as 
proper  and  lawful  on  the  part  of  one  having  only  a  limited  estate 
therein,  in  cases  where  the  value  of  the  property  depends  altogether, 
or  very  much,  upon  the  minerals  which  it  contains. 

"  We  pass,  now,  from  the  discussion  of  the  direct  and  obvious 
effects  which  the  geographical  characteristics  of  the  country  have 
had  upon  American  Law,  to  the  consideration  of  others  of  a  more 
indirect  and  derivative  character.  A  very  brief  notice  of  one  or 
two  of  these  indirect  effects  will  serve  as  illustrations  of  this  part 
of  the  subject. 

"  And,  in  the  first  place,  the  subjection  of  lands  to  the  payment  of 
debts,  in  which  American  has  so  much  taken  the  lead  of  English 
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legislation,  while  owing  in  a  very  great  degree  to  the  historical, 
social,  and  political  associations  and  institutions  of  the  country, 
must,  partly  at  least,  be  ascribed  to  the  abundance  of  land.    That 
in  some  portions  of  our  country  there  is  a  certain  sacredness  which 
attaches  to  land,  that  this  feeling  is  growing  (especially  in  the 
Atlantic  States)  with  the  growth  oi  population,  and  is  being  fostered 
even  amid  the  plentiful  abundance  of  land  in  the  West,  by  '  home- 
stead' and  'exemption'  laws,  may  be  conceded;  but  the  senti- 
ment which  exists  here  is  as  nothing  compared  with  the  reverence 
which  the  landowner  or  even  landholder  in  England  feels  for  acres 
which  have  been  his  and  his  ancestors  from  generation  to  genera- 
tion.    And  in  very  many  parts  of  the  United  States  no  such  feel- 
ing exists  at  all ;  for  in  the  West,  at  all  events,  the  facility  with 
which  land  is  obtained  detracts  very  much  from  the  pride  of  its 
acquisition,  lessens  the  importance  of  its  possession,  and  necessarily 
lakes  away,  in  a  proportionate  degree,  from  the  bitterness  of  its 
loss.    The  man  who  has  seen  his  predecessors  acquire  vast  tracts  by 
the  exercise  of  a  pre-emption  right  at  a  nominal  figure,  and  who 
has  himself  the  almost  boundless  West  before  him,  with  the  in- 
definite chance  of  squatter  privileges  beyond  the  limits  of  civilized 
settlements,  not  only  lacks  any  sentiment  of  attachment  to  the 
soil,  but  is  pressed  by  no  practical  necessity  whereby  such  a  senti- 
ment might  be  produced  and  fostered.    Hence  it  has  followed  that 
the  legislation  of  the  American  States  has  tended,  with  almost  uni- 
versal uniformity,  towards  the  subjection  of  land  to  the  payment  of 
debts,  and  that  the  results  which  have  only  been  reached  in  Eng- 
land during  a  comparatively  recent  period,  were  attained  in  this 
country  from  (it  might  almost  be  said)  the  earliest  times  in  our 
colonial  history.     Of  course,  this  tardiness  in  the  English  law,  and 
the  tenacity  with  which  it  clung  to  the  exemption  of  the  land  of  a 
decedent  from  the  payment  of  his  debts,  were  due,  in  a  very  great 
extent,  to  the  influence  of  ideas  derived  from  the  feudal  system, 
and  to  the  constitution  of  society  which  that  system  produced ;  and 
the  advances  made  by  American  law  are  to  be  ascribed  in  no  small 
degree  to  the  absence  of  such  social  influences  in  this  country. 
But  the  jdifference  is  not,  perhaps,  to  be  altogether  accounted  for 
by  considerations  of  such  a  character,  and  is  to  be  set  down,  in  a 
very  great  degree,  to  the  credit  of  the  abundance  of  real  estate,  the 
facility  with  which  it  can  be  acquired  and  disposed  of.  and  the  con- 
sequent little  value  which  is  attached  to  it  by  the  holders." 

Of  the  peculiarities  of  American  law,  which  are  due  to  the 
political  history  of  the  nation,  the  author  gives  two  illustrations : — 

"  When  the  political  structure,  then,  of  American  society  was 
altered  by  the  Revolution  and  by  the  subsequent  establishment  of 
the  Constitution  of  the  United  States,  the  effect  of  the  change  was 
to  produce  certain  modifications  of  the  rules  of  law  in  regard  to 
private  rights  which  the  change  in  the  fonn  of  government  rendered 
necessary,  or,  at  aU  events,  expedient.    Not  that  these  changes  in 
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the  law  of  private  rights  were  due  solely  to  the  Revolution  and  to 
the  establishment  of  the  present  form  of  government,  for  they  may, 
in  many  instances,  be  traced  to  ideas  which  flourished  in  the 
Colonies  during  the  ante-Kevolutionary  period ;  and  these  ideas 
were  themselves  the  outgrowth  of  changed  political  conditions 
which  had  existed  from  very  eariy  periods  in  colonial  history. 
Accordingly  we  find  that,  in  several  cases,  the  modifications  of  the 
common  law  which  grew  out  of  peculiarities  in  the  political  con- 
dition of  the  American  people  can  be  traced  to  causes  which  were 
in  existence  prior  to  the  separation  of  the  Colonies  from  the  British 
crown. 

"  Of  these  modifications  one  of  the  first,  the  most  natural,  and  the 
most  important  which  took  place,  was  that  which  abrogated  the 
third  canon  of  descent  in  the  English  law,  the  right  of  primo- 
geniture. The  whole  spirit  of  the  institutions  of  this  country  was 
so  much  opposed  to  the  doctrine,  it  was  so  contrary  to  that  prin- 
ciple of  equality  which  was  the  mainspring  of  American  civil 
government,  that  it  was  abrogated  from  very  early  times.  The  in- 
flitence  of  the  doctrine  did  not,  however,  immediately  disappear. 
The  law  of  primogeniture  prevailed  in  some  of  the  Colonies  until 
the  Revolution,  and  even  for  several  years  after  that  date  the  eldest 
son  was  in  many  of  the  States  distinguished  by  a  right  to  receive  a 
double  portion  *,.  and  this  right,  which  was  spoken  of  as  being 
'according  to  the  law  of  nature  and  the  dignity  of  birthright,'  was 
not  abolished  until  several  years  after  the  Revolution.  Thus,  such 
was  thfi  law  of  Pennsylvania  until  1794,  and  in  Connecticut  until 
1792.  Estates  tail  lingered  in  some  States  for  mnny  years  after- 
wards ;  and,  while  ordinary  fees  descended  to  all  children  equally, 
a  limitation  was  still  capable  of  being  made  by  which  real  estate 
would  descend  to  the  eldest  son,  in  obedience  to  the  statute  of 
Westminster  II ,  and  '  according  to  the  form  of  the  gift.'  The  in- 
fluence of  American  political  institutions,  however,  has  nearly  al- 
together done  away  with  these  lingering  relics  of  the  English 
feudal  system,  and  the  laws  of  nearly  all  the  States  of  the  Union 
have,  under  this  iufluence,  reached  a  state  of  uniformity  upon  this 
branch  of  the  law  of  descents. 

"  Another  of  the  English  canons  of  descent  was  also  abolished, 
namely,  that  which  required  title  by  descent  to  be  derived  from  a 
person  last  seized.  This  rule  was  of  purely  feudal  origin.  The 
whole  system  of  the  enjoyment  and  transmission  of  real  estate 
according  to  the  early  English  law  was,  as  is  well  known,  based 
upon  the  idea  that  it  was  a  gift  to  the  feudatory  by  the*lorcL  The 
gift  was  in  the  earliest  times  for  life  only ;  and  even  where  the 
gift  came  subsequently  to  be  made  to  one  and  his  Aetrs,  the  heir 
was  originally  considered  as  taking  rather  by  the  immediate  bounty 
of  the  donor,  by  which  he  had  been  included  in  the  gift,  than  by 
any  transmission  of  title  from  his  deceased  ancestor.  One  form  of 
this  prevailing  idea  continued  to  exist  in  copyhold  lands,  where 
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upon  every  fresh  descent  the  heir  did  not  acquire  the  absolute  right 
until  after  admittance  to  the  estate  by  the  lord  of  the  manor.  Now 
it  was  considered  as  the  lord's  privilege  to  know  who  was  going  to 
hold  the  fee,  as  it  was  his  right  to  see  that  no  one  intruded  therein 
who  was  not  a  person  fit  and  likely  to  perform  the  necessary  ser- 
vices of  tenure.  Investiture  by  the  lord  was  the  solemn  declara- 
tion that  the  party  receiving  it  had  been  selected  as  tenant.  The 
maxim  that  required  the  heir  to  trace  his  descent  to  the  person  last 
seized  was,  therefore,  simply  a  substitution  for  the  rite  of  investi- 
ture ;  for  where  this  could  be  shown,  the  ancestor  having  received 
the  actual  gift  from  the  lord,  and  assumed  the  position  of  tenant, 
the  heir  also  was  supposed  to  be  in  by  virtue  of  the  same  gift  and 
with  the  lord's  sanction. 

"  This  rule  was  obviously  entirely  out  of  place  in  the  conditions  of 
life  in  which  the  people  of  America  have  found  themselves.  Ac- 
cordingly it  may  be  said  to  have  been  universally  abandoned ;  in 
some  instances  (as  in  New  York)  the  change  having  been  made  by 
statute,  in  others  having  been  accomplished  by  virtue  of  the 
common  law  of  the  State." 

The  author  then  passes  on  to  consider  '*  the  most  important  and 
also  the  most  interesting  side  of  the  present  subject,  namely,  the 
eflfect  produced  upon  American  law  by  the  development  of  the 
intellectual  portion  of  the  American  character. 

**  In  examining  the  effect  produced  upon  the  laws  of  our  land  by 
its  geography  and  history,  we  have  found,  in  most  instances,  that 
the  character  of  this  effect  was  that  some  common-law  rule  or  prin- 
ciple, which  was,  or  was  thought  to  be,  inapplicable,  was  abrogated, 
and  a  new  and  in  many  cases  totally  different  principle  or  rule 
substituted  in  its  place.  On  the  other  hand,  in  considering  that 
portion  of  the  progress  of  American  law  which  is  due  to  our  intel- 
lectual life,  we  shall  find  that  this  progress  has  sometimes  displayed 
itself  in  the  invention  or  creation  of  new  ideas,  and  sometimes  in 
the  ingrafting  of  reforms  upon  old  ones.  This  general  branch  of 
the  subject,  therefore,  embraces  not  so  much  those  cases  in  which 
the  peculiarities  of  American  law  are  developed,  as  those  in  whiph 
American  jurisprudence  has  shown  the  twofold  spirit  of  originality 
and  of  reformation, 

"That  American  jurisprudence  has  possessed  and  displayed 
the  spirit  of  originality,  and  that  this  originality  is  due  rather  to 
internal  or  mental  causes  than  to  those  which  are  external  or  phy- 
sical, cannot  be  doubted.  American  philosophy  affected  American 
law.  The  studies  of  men  who  in  the  infancy  of  the  Eepublic 
guided  political  events,  the  bent  of  their  intellects,  the  philosophical 
doctrines  which^they  imbibed,  and  the  modes  of  thought  which  they 
brought  to  the  consideration  of  the  problems  of  government  which 
were  then  presented  to  them,  necessarily  made  themselves  felt  in 
guiding  the  direction  and  controlling  the  extent  of  the  advances  of 
American  jurisprudence,  and  necessarily  also  produced  what  may 
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be  justly  termed  an  American  intellect  which  had  qualities  and 
characteristics  peculiarly  its  own  and  not  borrowed  from  European 
mental  growth.  To  examine  the  subject  thoroughly  would  require 
a  profound  and  prolonged  study  of  the  movement  of  European 
philosophy  in  the  eighteenth  century,  and  of  the  effect  which  this 
movement  had  upon  the  American  Eevolution ;  but  even  a  cursory 
and  somewhat  superficial  glance  will  be  fruitful  of  suggestions  of 
no  common  interest,  and,  possibly,  of  lessons  of  no  slight  importance. 

•  .  .  *  9  '  *  * 

"  That  American  philosophy  had  a  vigour  which  was  essentially 
original,  and  characteristics  which,  while  influenced  by  the  general 
tendencies  of  European  thought,  were  not  borrowed  directly  from 
European  sources,  may  be  shown  by  reference  to  one  or  two  familiar 
examples.  Thus,  in  criminal  jurisprudence  the  American  mind 
has  always  been  far  in  advance  of  the  English  in  the  enlightened 
character  and  originality  of  its  views.  The  experiment  of  substitut- 
ing hard  labour  for  capital  punishment  was  tried  at  an  early  period 
in  Pennsylvania,  and  was  recommended  by  Jefferson  and  his 
co-re  visors  of  the  Virginia  code  in  1779 ;  and  the  seeds  of  reform  in 
criminal  law,  sown  at  an  early  date,  have  borne  most  luxuriant 
harvests. 

"  A  still  more  striking  illustration  of  the  originality  and  progres- 
siveness  of  American  philosophical  jurisprudence  is  found  in  the 
early  legislation  upon  the  subject  of  public  education.  In  Connec- 
ticut, as  early  as  1672,  it  was  enacted  that  every  township  which 
numbered  fifty  householders  should  forthwith  appoint  one  within 
the  town  '  to  teach  all  such  children  as  shall  resort  to  him  to  write 
and  read,  whose  wages  shall  be  paid  either  by  the  parents  or 
masters  of  such  children,  or  by  the  inhabitants  in  general,  by  way 
of  supply,  as  the  major  part  of  those  who  order  the  prudentials  of 
the  town  shall  appoint.'  Early  in  the  succeeding  century  additional 
legislation  took  place  in  the  same  State,  whereby  it  was  prescribed 
that  schools  should  be  kept  open  for  eleven  months  in  the  year, 
and  a  tax  for  their  support  was  directed  to  be  levied.  Well  might 
Zephaniah  Swift  say, '  Did  I  know  the  name  of  the  legislator  who 
first  conceived  and  suggested  the  idea,  I  should  pay  to  his  memory 

the  highest  tribute  of  reverence  and  regard I  feel  a  pride  to 

think  that  my  country  has  been  enriched  by  such  a  noble  discovery.' 
In  other  ages  and  in  other  nations,  by  great  writers  and  profound 
thinkers,  in  Rome,  in  England,  and  in  France,  by  Quintilian,  by 
Locke,  and  by  Rousseau,  had  educational  systems  been  thought 
over  in  the  recesses  of  philosophical  minds  and  brought  to  light 
for  the  benefit  of  mankind.  But  they  were  systems  for  the  rich 
and  patrician,  not  for  the  poor  and  plebeian ;  and  they  were  theories 
rather  than  systems.  The  American  mind,  practical  as  well  as 
lilieral,  brought  down  this  boon  from  the  region  of  speculation  and 
applied  it,  through  the  machinery  of  statute  law,  to  the  direct  and 
practical  amelioration  of  mankind. 
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"  These,  however,  are  but  passing  illustrations  of  the  originality  of 
American  thought  in  jurisprudence.  The  great  fact  in  the  progress 
of  American  jurisprudence  which  deserves  special  notice  and  reflec- 
tion is  its  tendency  towards  organic  statute  law  and  towards  the 
systematidng  of  law  ;  in  other  words,  towards  vrrUten  consiitutions 
and  codificaiion*' 


JEitbitiD. 


Report  upon  Uncertified  Deaths  in  Glasgow. 

The  prefixed  is  the  title  of  a  pamphlet  prepared  by  the    Medical 
Officer   of  Health,   under  an    order  of   a  Sub-committee  of  the 
Board  of  Health  of  Glasgow,  and  bearing  date  19th  April  1875. 
This  document  contains  a  great  variety  of  important  facts  of  a 
very  startling  nature,  well  worthy  of  the  notice  of  the  jurist  as  well 
as  the  social  economist.     It  sets  forth  tlie  provisions  of  the  Regis- 
tration Acts,  which  require  a  medical  certificate  of  **  the  cause  of 
death  "  to  be  produced,  under  penalties,  to  the  Registrar,  so  as 
to  appear  in  the  registers  of  deaths.      These  persons  who  have 
died,  and  been  registered  without  this  statutory  requisite,  are 
classed  as  uncertified,    "  having  received  no   medical  attendance 
during  their  last  illness,  or  attendance  of  such   a  casual   and 
insufficient  sort  as  not  to  enable  the  attendant  to  certify."     The 
Report  gives  the  results  in  Glasgow  of  three  years  (1872-74). 
The  number  of  deaths  during  that  period  was  46,556,  of  which 
10,187,  or  22*3  per  cent.,  were  not  certified.     But  the  melancholy 
fact  comes  out  that  "  the  proportion  of  uncertified  deaths  was  much 
greater  below  five  years  of  age  than  above  it.     The  average  of  the 
three  years  shows  31  per  cent,  uncertified  below  five  ye^irs,  and 
15  per  cent,  uncertified  at  five  years    and    upwards,**      A   still 
more  painful  fact  is  the  contrast  between  uncertified  deaths  of 
legitimate   and  illegitimate  children,  which,  says   the    reporter, 
"  casts   a  very  lurid  light  upon   the  whole  circumstances    sur- 
rounding this  matter  of  uncertified  deaths,  and   must  give  rise 
to  most  painful  surmises  in  the  absence  of   still  more  definite 
information."     The  percentage  of  deaths  uncertified   under  five 
years  of  age  is  to  the  whole  uncertified  deaths  23*51  of  legiti- 
mate children,  whilst  of  illegitimate  the  percentage  arises  to  the 
alamiing  amount  of  4103.     The  reporter  adds,  **  The  broad  mean- 
ing of  these  facts  seems  to  be  that  the  more  dependent  and  help- 
less of  itself  the  life  is,  the  less  attention  it  receives  from  those 
upon  whom  it  depends.     When  we  refine  still  further,  and  distin- 
guish between  the  unwished-for  life  >vhich  is  to  those  who  begot 
it  while  it  exists  a  badge  of  disgrace,  and  the  life  which  springs  up 
in  the  home  where  it  is  expected  and  in  some  degree  cherished,  we 
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can  understand  in  what  a  hopeless  struggle  for  existence  the  ille- 
gitimate child  is  entered  at  its  birth.  But  we  also  comprehend  how 
much  the  circumstances  of  our  poor  demand  attention,  when  even 
their  legitimate  offspring  are  allowed  to  die  amid  such  evidence  of 
neglect  as  this  return  discloses."  The  Report  proceeds  to  contrast  the 
number  of  nncertiiied  deaths  in  Glasgow  with  that  of  those  by  other 
towns.  Here  the  metropolis  of  the  west  stands  in  a  very  unfavour- 
able position,  which  demands  instant  attention  from  the  active  and 
intelligent  rulers  of  the  second  city  of  the  empire.  "  In  1874,  in 
Glasgow,  22  per  cent,  of  the  total  deaths  were  uncertified,  while  in 
Edinburgh  there  were  only  6  per  cent.  In  Glasgow  31  per  cent,  of 
the  total  deaths  under  five  years  were  uncertified,  but  in  Edinburgh 
only  8  per  cent.  In  Glasgow  15  per  cent,  of  the  total  deaths  above 
five  years  were  uncertified^  but  in  Edinburgh  only  6  per  cent." 
The  reporter  proceeds  to  give  returns  from  several  English  towns 
equally  unfavourable  to  Glasgow.  In  Liverpool  only  4J  per  cent. 
2Lre  uncertified.  In  Whitechapel,  London,  only  1  per  cent,  was  in  that 
state.  The  Registrars-General  of  Scotland  and  England  have  both 
taken  official  notice  of  this  important  subject.  The  former  official, 
in  the  monthly  reports  in  1855,  brought  the  subject  prominently 
under  notice.  He  stated  '*  tliat  in  four  of  tlue  largest  towns  in 
Scotland  from  a  fourth  to  above  a  third  of  the  population  is  unpro- 
vided with  medical  aid  during  their  last  illness  and  death.  This  is 
truly  a  lamentable  state  of  matters.  Even  in  overcrowded  London, 
excluding  the  cases  coming  under  the  notice  of  the  Coroner,  only 
about  4  per  cent,  have  not  medical  aid  during  their  last  illness  and 
death,  so  that  nearly  all  persons  who  die  there,  fall  under  the 
observation  of  a  medical  or  legal  functionary.  Every  one  can  see 
the  importance  of  this,  both  in  a  sanitary  and  medico-legal  point  of 
view.  If  infectious  or  epidemic  disease  is  allowed  to  spread 
unchecked  among  the  poor,  it  will  soon  extend  its  ravages  to  the 
wealthier  classes,  and  it  cannot  be  doubted  that  the  presence  of  a 
medical  practitioner  must  have  a  powerful  effect  in  repressing 
unlawful  tampering  with  human  'life."  Since  1855  no  further 
notice  has  been  taken  of  this  vital  subject  in  the  reports  of  the 
Registrar-General  for  Scotland.  But  the  same  officer  in  England, 
with  much  less  occasion,  has  steadily  kept  the  subject  before  the 
public  in  his  annual  reports.  His  last  reference  to  the  subject 
is  so  late  as  his  report  of  date  10th  January  187R,  where  he  states : 
"  Unless  the  Legislature  enact  that  inquests  shall  be  held  in  all 
cases  where  no  certificate  of  a  registered  medical  practitioner  is 
forthcoming,  due  certification  of  causes  of  death  in  all  cases  cannot 
be  obtained."  The  Report  under  review  proceeds  to  state  the 
probable  causes  of  the  excessive  number  of  uncertified  deaths  in 
Glasgow  when  contrasted  with  other  large  towns.  We  are  glad  to 
observe  that  the  attention  of  the  Registrar-General  for  Scotland 
has  at  length  been  drawn  to  the  subject,  and  the  action  since  taken 
by  the  local  authority  in  Glasgow,  and  shown  in  this  Report,  evinces 
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that  the  goaidians  of  the  public  health  in  the'  west  have  been 
thoroughly  aroused.  The  Seport  proceeds  to  point  out  the  differ- 
ences which  exist  between  the  Begistration  Acts  for  England  and 
Scotland,  and  their  probable  effect  on  the  subject  of  uncertified 
deaths.  The  Report  proceeds  to  contrast  the  action  of  the  Ck)roners' 
inquests  in  England  and  that  of  the  Procurator-Fiscal  in  Scotland. 
The  reporter  gives  the  preference  to  the  Coroner,  because  *'  it  both 
adds  considerably  to  the  certification  of  deaths  which  otherwise 
would  be  uncertified,  and  acts  as  a  recognized  deterrent  from  neglect 
to  procure  attendance  during  life,  while  the  system  of  Fiscals'  pre- 
cognitions is  useless  for  either  end.  It  is  right  to  point  out  that 
the  Fiscal  institutes  his  enquiry  solely  for  the  detection  of  crime. 
The  Coroner  certifies  to  the  fiegistrar  in  England  the  causes  of  death 
in  a  class  of  cases,  amounting  to  five  or  six  times  the  number 
certified  by  the  Fiscal  to  the  Eegistrar  in  Scotland,  after  the  lapse 
of  months."  The  reporter  proceeds  to  state  that  there  is  an  impor- 
tant provision  in  the  English  Statute,  which  has  unfortunately  no 
place  in  that  for  Scotland.  "  It  is  made  a  criminal  act  in  England  to 
bury,  or  procure  to  be  buried,  the  body  of  any  deceased  child  as  if 
it  were  still-bom,  and  no  burial  of  a  still-born  child  is  permitted 
without  ample  specified  evidence  of  the  fact  of  still-birth."  Those 
who  have  concern  with  criminal  procedure  must  know  that  in  the 
frequent  cases  of  infants  found  dead,  the  usual  plea  of  the  mother 
is  that  the  child  was  still-born,  and  that  notwithstanding  undoubted 
medical  evidence  that  the  child  was  born  alive,  and  obvious  marks  of 
the  life  being  cut  short  by  external  violence,  no  conviction  of  the 
capital  charge  can  be  obtained.  Child-murder  is  of  so  occult  a 
nature,  that  the  authorities  are  of  necessity  obliged  to  receive  the 
mitigated  plea  of  concealment  of  pregnancy,  followed  by  imprison- 
ment of  a  few  months.  There  can  be  no  doubt  but  that  infanticide 
is  now  of  fearful  prevalence,  and  any  remedy  which  can  be 
adopted  to  check  such  must  be  hailed  with  readiness.  The  Report 
proceeds  to  give  " suggestions  of  remedies*'  The  Royal  Sanitary 
Commission  of  1869  reported  ''  that  there  should  be  no  uncerti- 
fied deaths,  that  is,  no  cases  in  which  deaths  and  their  supposed 
causes  are  reported  to  the  Registrants  by  any  other  than  the  medical 
attendant  of  the  deceased  person,  or  some  qualified  medical  man. 
In  every  such  case  there  is  not  only  a  fact  lost  to  the  statistics, 
on  which  a  part  of  the  study  of  the  public  health  is  based,  but  a 
great  opportunity  permitted  for  fraud  and  crime."  The  reporter  trusts 
that  the  recent  Friendly  Societies  Act  (1875)  will  operate  beneficially 
in  diminishing  the  number  of  uncertified  deaths,  by  its  enactment 
that  "  no  society  shall  pay  any  sum  of  money  upon  the  death  of  a 
member  unless  on  production  of  a  certificate  of  registration.  But 
in  reference  to  children  under  ten  years  of  age,  it  is  enacted  (Sec. 
28)  that  no  such  certificate  shall  be  granted  unless  the  cause  of 
death  has  been  personally  entered  in  tlie  register  of  death,"  The 
necessity  of   this  statutory  provision   has  already  been    shown 
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by  several  unregistered  friendly  societies  pleading  that  it 
applies  only  to  registered  societies,  as  if  such  as  are  under  strict 
supervision  need  greater  scrutiny  than  those  which  are  under  no 
guardianship  whatever.  The  general  conclusions  from  the  Report, 
contrasting  the  statistics  of  Glasgow  with  other  towns,  as  expressed 
by  the  reporter,  is  that  that  city  "  requires  more  charitable  provi- 
sion of  local  dispensaries  and  home  institutions.  There  can  be  no 
doubt  that  the  languishing  condition  of  charity  for  the  relief  of 
sickness  and  physical  want  in  Glasgow  is  to  be  attributed,  to  the 
second-hand  mode  of  dispensing  it.  The  heart  of  the  public  is  not 
really  touched,  and  never  vrUl  be  until  the  citizens  go  dovm  into  the 
wynds  and  doses  in  person'^  H.  B. 


^he  iHonth. 


The  Judicature  Act  and  the  Jurisdiction  of  the  English  Courts. — 
We  have  often  drawn  attention  to  the  necessity  of  looking  over 
bills  introduced  into  Parliament,  for  this  reason,  that  bills  are 
often  introduced  and  are  passed  into  Acts  which  were  never 
intended  to  apply  to  Scotland,  but  which,  if  a  Judge  is  called  upon 
to  construe  them,  he  must  hold  do  apply.  It  is  nobody's 
particular  duty  to  attend  to  this  matter,  and  consequently  it  is 
either  not  attended  to  at  all,  ^r  is  attended  to  by  accident.^  In  a 
recent  matter,  in  which  not  so  much  Scotch  and  Irish  lawyers  as 
Scotch  and  Irish  commercial  men  are  greatly  interested,  the  evil 
has  gone  further.  People  might  by  chance  discover  that  a  bill 
intended  to  apply  to  England  did,  on  a  natural  construction  of  its 
terms,  apply  to  other  parts  of  the  United  Kingdom.  But  he  must 
be  of  a  very  detective  cast  of  mind  who  would  look  up  the  schedule 
of  rules  appended  to  an  Act  regulating  the  proceedings  of  the 
English  Courts  for  the  purpose  of  discovering  whether,  contrary 
to  Treaty  of  Union,  it  contained  anything  making  Scotch  people 
subject  to  the  jurisdiction  of  the  English  Courts.  , 

By  the  11th  Order  contained  in  the  first  schedule  annexed  to 
the  Supreme  Court  of  Judicature  Act  (1875),  dealing  with  pro- 
cedure in  the  English  Courts,  it  is  enacted,  inter  alia,  that — 

"  1.  Service  out  of  the  Jurisdiction  of  a  Writ  of  Summons,  or 
Notice  of  a  Writ  of  Summons,  may  be  allowed  by  the  Court,  or  a 
Judge,  whenever  the  whole  or  part  of  the  subject-matter  of  the 
action  is  land,  or  stock,  or  other  property  situate  within  the  juris- 
diction, or  any  act,  deed,  will,  or  thing  affecting  such  land,  stock, 
or  property,  and  whenever  the  contract,  which  is  sought  to  be 
enforced  or  rescinded,  dissolved,  annulled,  or  otherwise  affected 
in  any  such  action,  or  for  the  l3reach  whereof  damages  or  other 
relief  are  or  is  demanded  in  such  action,  was  made  or  entered  into 
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within  the  jurisdiction,  and  whenever  there  has  been  a  breach 
within  the  jurisdiction  of  any  contract,  wherever  made,  and  when- 
ever any  act  or  thing  sought  to  be  restrained  or  removed,  or  for 
which  damages  are  sought  to  be  recovered,  was  or  is  tu  be  done, 
or  is  situate  within  the  jurisdiction.  2.  In  Probate  actions  sen'ice 
of  a  Writ  of  Summons,  or  notice  of  a  Writ  of  Summons,  may,  by 
leave  of  the  Court  or  Judge,  be  allowed  out  of  the  jurisdiction." 

Now  if  this  rule  does  not  render  Scotchmen  and  Irishmen 
subject  tor  the  jurisdiction  of  the  English  Courts  in  almost  every 
description  of  action,  we  think  there  must  be  great  doubt  about 
the  meaning  of  plain  words  whose  meaning  was  never  doubted 
before.  And  as  we  shall  presently  see  that  is  the  interpretation 
which  the  English  Judges  have  put  upon  the  rule. 

A  deputation  of  representative  men  from  Scotland  and  Ireland 
recently  waited  (as  all  interested  in  the  matter  have  already  learned 
from  the  newspapers)  upon  the  Lord  Chancellor.  Keferring  to  a 
case  where  two  gentlemen  in  Cork  were  sued  by  a  merchant  in 
Manchester  on  a  bill  of  exchange,  for  £30,  and  had  to  defend  them- 
selves in  England,  his  Lordship  said :  "  I  am  bound  to  say  that  I 
have  a  very  strong  opinion  that  it  is  a  case  which  was  never 
intended  to  take  place.  I  cannot  help  thinking  there  has  been  in 
that  case  something  like  an  abuse  of  the  jurisdiction.  I  should  be 
very  glad  to  bear  all  th.e  cases  of  that  kind  which  are  complained 
of.  Passing  by  that,  I  think  there  is  a  little  misconception  about 
how  this  question  has  arisen.  It  has  always  been  the  practice  in 
the  Court  of  Chancery  in  this  country,  so  long  as  I  recollect,  to 
serve  out  of  the  jurisdiction,  and  to  proceed  to  dispose  of  the  case 
inside  the  jurisdiction  founded  on  that  service  outside.  It  began 
first  in  a  limited  way  ;  but  for  many  years  before  this  Act  was 
passed  the  Court  of  Chancery  was  in  the  habit,  in  all  cases  where 
it  thought  fit  and  desirable,  to  serve  pei-sons  residing  in  Ireland 
or  any  place  in  the  world,  but  it  always  acted  with  the  greatest 
care.  It  did  not  lay  down  any  precise  rules  as  to  the  case,  but  the 
peculiar  reason  in  each  case  had  always  to  be  explained  to  the 
Judge  why  a  person  out  of  the  jurisdiction  should  be  served.  This 
constantly  happened  in  the  Court  of  Chancery.  The  case  was  not 
between  A  and  6,  but  perhaps  between  one  plaintiff  and  a  dozen 
or  two  defendants,  and  it  seldom  happened  that  all  these  defendants 
lived  in  England.  In  nine  cases  out  of  ten,  one  or  more  of  them 
lived  in  Scotland  or  Ireland,  or  some  other  place  out  of  England, 
and  the  hands  of  the  Court  of  Chancery  would  have  been  tied  if  it 
had  not  been  able  to  give  them  notice  of  what  was  going  on.  It 
could  not  have  gone  on.  The  whole  principle  of  the  Judicature 
Act  is  to  give  what  is  called  complete  relief — that  is  to  say,  if 
John  Smith  goes  to  law  with  Peter  Brown,  and  it  turns  out  that 
the  thing  they  are  going  to  law  about  stretches  out  beyond  the  case 
between  themselves,  and  mixes  itself  up  with  something  in  which 
somebody  else  has  an  interest,  that  is  to  settle  the  whole  thing 
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once  for  all,  some  of  these  persons  implicated  may  turn  out  to  be 
living  in  Ireland  or  Scotland,  and  it  would  be  a  very  hard  thing 
if  the  Court  could  not  proceed  to  do  complete  justice  by  reason 
of  some  person  being  out  of  the  jurisdiction,  and  therefore  it  was 
thought  desirable  there  should  be  power  to  serve  them.  But  the 
order  certainly  never  contemplated  that  permission  to  serve  should 
be  given  without  the  careful  consideration  of  the  Judge." 

It  may  be  that  the  rule  was  never  intended  to  be  worked  in  the 
way  in  which  it  has  been  worked.  But  this  appears  to  us  to  be 
very  poor  consolation  for  any  unfortunate  man  who  has  been  sum- 
moned up  to  some  Englisli  Court  for  a  sum  less  than  would  pay  for 
his  railway  fares. 

Here  are  §ome  of  the  <;ases  of  citation  of  domiciled  Scotchmen  to 
the  English  Courts  under  the  above  Order  XL,  extracted  from  an 
authoritative  and  reliable  memorandum  submitted  to  the  Lord 
Chancellor: — 

**  Debt  of  £4,  lis.  6d.,  with  £1,  4s.  2d.  costs,  sued  for  in  the 
Westminster  County  Court  of  Middlesex. 

"Exchequer  Division  of  High  Couit  of  Judicature. — A  tradesman 
in  Edinburgh  sued  for  an  alleged  debt  of  £32,  4s.  7d.  for  goods,  with 
£3,  10s.  for  costs.  He  had  ordered  goods,  but  not  being  tinieously 
supplied  had  to  procure  them  elsewhere,  and  declined  when  goods 
some  time  after  sent  to  take  delivery.  Action  brought,  and  rather 
than  litigate  in  London  remitted  amount,  less  13s.  for  boxes  re- 
turned. Plaintiff  demanded  the  13s.  amd  £4, 16s.  costs,  and  to  see 
Edinburgh  solicitor  at  once  to  prevent  further  costs. 

"Common  Pleas. — Solicitor  in  London  against  gentlemen  in 
Edinburgh  for  £35  business  account. 

"Person  threatened  with  action  at  instance  of  a  public-house 
keeper,  London,  for  £28,  and  asked  to  accept  service,  which  he 
declined. 

"  Common  Pleas. — Petty  action  for  alleged  infringement  of  copy- 
right against  respectable  publisher  in  Edinburgh.  Under  Copyright 
Act  of  1842,  must  have  been  either  publication  or  sale  in  England 
in  knowledge  of  infringement,  but  there  was  neither.  Defendant 
neither  carried  on  business  nor  resided  in  England.  Paid  £25  with 
£20  costs  of  suit,  besides  £8, 19s.  4d.  to  his  own  solicitor  employed 
in  London  to  be  done  with  matter. 

"Exchequer. — Suit  for  £22  due  under  promissory  note  with 
£11,  16s.  6d.  costs,  and  £1,  16s.  lOd.  costs  of  registration. 

"  Summons  against  a  tradesman  in  Leith  to  Sunderland  District 
Registry,  Queen's  Bench  Division,  for  £11,  5s.  lOd.  balance  of 
account  Appearance  at  Sunderland  or  London.  Costs  in  absence 
£6,  8s  2d. 

"Suit  against  another  person  in  Leith,  to  appear  in  Glamorgan- 
shire. 

"Firm  in  Glasgow  sued  for  £103,  with  £4,  15s.  costs.  Goods 
ordered  in  Glasgow  through  traveller  calling  there.     On  delivery 
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found  to  be  altogether  unsuitable ;  fact  communicated,  and  plaintiff 
arranged  with  defendants  not  only  not  to  charge  price,  but  to  take 
back  goods.  Notwithstanding  arrangement,  action  brought  in 
London. 

"Exchequer  suit  for  £23,  13s.  4d.  board  (after  crediting  £11, 
13s.  4d.  first  dividend  paid  to  account)  and  costs.  Defendant  resi- 
dent in  Scotland,  but  embarrassed.  Surrendered  his  whole  estate 
to  creditors.  Interim  dividend  of  6s.  8d.  per  £  declared  and  paid 
to  all,  including  plaintiff,  and  small  additional  dividend  expected. 

All  other  creditors  satisfied.     Action  directed  against ' , 

Edinburgh,  in  the  county  of  Lanark/   * 

"  Action  brought  in  London  for  a  small  balance  due  on  a  bill  for 
about  £52,  and  costs  £6,  15s.  with  costs  of  recording  judgment,  will 
bring  costs  up  to  between  £8  and  £9. 

"  They  may  all  be  said  to  be  cases  of  hardship. 

"  For  example:  some  are  for  sums  under  £12,  for  which  action 
could  have  been  brought  in  the  Scotch  Small  Debt  Courts,  and 
decree  (judgment)  got  for  3s.  Id. 

"  Others  in  the  Scotch  Debts  Becovery  Courts,  and  judgment  got 
for  not  more  than  15s. 

"  In  others,  proceedings  on  bills,  the  plaintiff  could  have  simply 
recorded  a  protest  in  Scotland  at  a  cost  not  exceeding  30s.  This 
would  have  been  equivalent  to  judgment. 

''  In  all  these  cases  the  judgment  in  England  would  have  been 
ineffectual  in  Scotland  without  the  further  proceeding  of  recording 
under  the  Judgments  Extension  Act  at  a  cost  nearly  as  great  in 
many  cases  as  would  have  been  incurred  had  action  been  at  once 
raised  in  Scotland,  and  in  some  cases  at  greater  cost." 

In  conclusion,  we  should  say  that  we  do  not  wish  to  have  our 
jurisdiction  transferred  to  England  at  all,  and  we  do  not  wish  to 
have  it  transferred  by  inadvertence ;  and  secondly,  we  do  not  wish 
to  pay  so  dear  for  the  luxury. 

Sheriff  Court  Bill, — At  a  recent  meeting  of  the  Commissioners* of 
Supply  of  Midlothian  this  Bill  was  under  consideration.  The  Lord 
Justice-General  made  some  remarks  upon  the  subject,  which,  &om  hia 
position  as  Head  of  the  Supreme  Court,  ought  to  be  preserved  in  a  more 
permanent  form  than  a  newspaper  report: — 

"The  Lord  Justice-Greneral  said  it  was  not  very  often  that  he  took  any 
active  part  in  the  business  of  the  county,  but  as  the  Sheriff  Courts  (Scot- 
land) Bill  was  a  measure  of  law  reform  in  respect  to  which  he  might  be 
supposed  to  have  exceptional  means  of  knowledge,  and  as  he  regarded  it 
also'  as  a  measure  of  very  great  importance,  he  hoped  they  would  allow 
him  to  make  a  few  observations  on  it  One  object  of  the  Bill  was  to 
extend  the  jurisdiction  of  the  Sheriff  Court  to  certain  classes  of  actions 
which  were  not  at  present  competent  before  it,  and  to  that  part  of  the 
Bill  he  did  take  serious  exception.  The  Sheriff  Courts  of  Scotland  ap- 
peared to  him  to  be  among  the  most  valuable  of  our  national  institutions, 
and  he  had  the  highest  respect  for  them,  and  the  greatest  admiration  for 
the  way  in  which  justice  was  administered  by  the  learned  gentlemen  who 
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filled  tbe  offices  of  >Sherifif  ancPsSherifTs-sabstitute  in  Jtbe  various  coun- 
ties; but  tbe  Sberiff  Courts,  like  all  otber  buman  institutions,  were  not 
perfect,  and  the  great  defect  at  present  in  tbe  working  of  tbe  Sberiff 
Courts  was  tbe  immense  amount  of  delay  wbicb  took  place  in  tbe  pro- 
secution of  suits.  He  bad  occasion  to  see  constantly  in  connection  witb 
cases  coming  up  on  appeal  from  tbe  Sberiff  Courts  tbat  suits  lasted  tbere 
sometimes  from  tbree  to  four  years — cases  wbicb  ougbt,  if  tbe  system 
were  properly  worked,  to  be  concluded  in  a  very  few  montbs.  Tbat 
some  reform,  therefore,  was  necessary  witb  a  view  to  remove  tbis  evil  be 
supposed  nobody  would  pretend  to  doubt.  He  boped  tbe  part  of  tbe 
Bill  wbicb  related  to  tbe  amendment  of  tbe  practice  and  form  of  process 
in  tbese  Courts  migbt  be  so  amended  as  to  become  a  very  useful  measure 
in  tbat  respect,  and  be  tbougbt  tbe  tendency  of  tbe  clause  was  certainly 
to  prevent  in  future  tbat  immense  amount  of  delay  wbicb  bad  bitberto 
taken  place.  Tbat  delay  was  not,  be  was  bound  to  say,  tbe  fault  entirely, 
or  even  to  a  great  extent,  of  tbe  Sheriffs  or  their  substitutes.  Tbe*  truth 
was  tbat  in  idl  large  counties  tbe  cause  of  tbe  delay  was  tbat  tbe  Sheriff 
and  Sheriff's-substitute  bad  a  great  deal  too  much  work  to  do.  They 
bad  not  only  a  great  mass  of  civil  causes  to  determine  in  tbe  course  of 
the  year,  but  they  were  engaged  constantly  in  tbe  preparation  of  criminal 
prosecutions  for  tbe  higher  Courts,  and  they  bad  also  laid  upon  them  by 
recent  legislation,  extending  back  for  a  period,  he  migbt  say,  of  twenty 
years  or  more,  a  great  variety  of  miscellaneous  duties  which  occupied  a 
large  portion  of  their  time.  Tbere  was  no  proposal,  so  far  as  he  under- 
stood, and  be  should  think  there  was  very  little  expectation  of  the 
number  of  Sheriff 's-substitute  being  increased  in  any  of  the^counties,  and 
yet,  under  a  Bill  which  professed  to  remedy  this  great  evil  of  the 
immense  delay  wbicb  occurred  in  tbese  Courts,  it  was  proposed  by  the 
clause  to  wbicb  be  had  referred  to  confer  upon  them  a  very  largely  ex- 
tended jurisdiction.  It  appeared  to  him  that,  instead  of  remedying  the 
great  evil  which  at  present  existed,  it  would  most  materially  aggravate  it. 
That  was  one  of  the  objections  which  be  took  to  the  fourth  section  of 
this  Bill — extending  tbe  jurisdiction  of  tbe  Court  to  a  class  of  actions 
wbicb,  as  he  bad  said,  were  at  present  incompetent  in  the  Sberiff  (Jourt. 
He  was  bound  to  say,  further,  tbat  be  thought  litigations  respecting  titles 
to  landed  estates  were  not  very  suitable  to  be  tried  in  a  local  jurisdiction. 
The  Sberiff  Courts  bad  conferred  immense  benefit  on  tbe  country  by 
bringing  justice  home  to  tbe  door  of  every  man,  and,  so  far  as  they  were 
concerned  tbere  witb  actions  for  debt  and  the  like,  be  did  not  think  tbere 
was  almost  any  tribunal  which  fitted  better;  but  it  by  no  means  followed 
that  tbe  same  class  of  Judges  which  suited  for  the  administration  of  suits 
of  tbat  kind  were  competent  to  entertain  all  kinds  of  suits,  however  com- 
plex and  however  difficult  they  might  be.  He  bad  no  disrespect  to  any 
Sheriff  or  Sheriff-substitute  in  Scotland  when  be  said,  with  regard  to 
questions  of  real  property,  he  did  not  think  they  were  competent  or  suit- 
able judges  for  tbe  determination  of  such  questions.  It  required  a  long 
study,  and,  be  migbt  say,  a  lifetime  of  practice,  to  understand  tbe  law  as 
to  property.  Although  some  people  imagined  that  recent  legislation  bad 
very  much  simplified  tbe  law  on  tbis  subject — by  simplifying  and 
shortening  title-deeds — be  could  say  witb  perfect  sincerity  that  tbe  law 
at  the  present  day  was  just  ds  difficult  to  administer  as  it  was  in  the 
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earliest  days  of  his  experience.  It  therefore  appeared  to  him  that  it  "was 
not  at  all  desirable  that  the  jurisdiction  of  the  Sheriff  Courts  should  be 
extended  to  questions  of  that  description.  But  it  was  said  that  this  ex- 
tension of  the  jurisdiction  was  intended  to  meet  a  great  grievance,  and  a 
grievance  especially  affecting  the  poorer  classes  of  the  community.  He 
thought  that  was,  in  some  degree,  a  mistake.  Tlie  grievance  appeared  to 
him  to  be  this,  that  when  a  question  of  possession  of  a  heritable  subject 
was  brought  before  the  Sheriff,  if  it  turned  out  that  title  came  in  ques- 
tion, then  the  Sheriff  was  no  longer  competent  to  entertain  even  the  pos- 
sessory question.  He  saw  that  in  the  Commissioners'  petition  against 
the  Bill  last  year  they  had  made  a  suggestion — a  very  practical  suggestion 
— for  the  removal  of  that  grievance.  If,  in  the  course  of  a  discussion  of 
the  possessory  question  in  respect  of  land  and  other  heritage,  the  title 
was  brought  in  question,  then  let  the  Sheriff,  for  the  purpose  of  deter- 
mining the  question  of  possession,  decide  upon  the  title  also.  There 
could  be  no  objection  to  that,  but  it  was  a  very  different  matter  indeed  to 
entrust  to  him  the  final  determination  of  the  question  of  title  to  land,  so 
as  to  affect  the  ownership  of  the  subject  in  all  time  coming.  The  limita- 
tion of  the  jurisdiction  in  respect  of  heritable  questions  and  subjects  of 
not  more  than  £2000  value  had  been  suggested  as  being  practically 
giving  the  Sheriff  only  the  power  of  deciding  questions  of  minor  import- 
ance, because  in  subjects  of  that  value  merely  there  was  not  even  so  great 
an  interest  involved  as  he  very  often  had  bet'qre  him  in  questions  regard- 
ing moveables.  But  he  need  hardly  say  that  there  was  some  heritable 
subjects,  or  parts  of  heritable  subjects,  of  a  nominal  value  much  less  than 
£2000  that  were  yet  of  a  far  greater  value,  in  reality,  to  their  owner  than 
was  represented  by  the  nominal  value.  Supposing  the  question  regarded 
some  small  portion  of  an  estate,  the  possession  of  which  by  the  owner 
of  the  estate  was  absolutely  necessary  to  the  maintenance  of  the  estate,  it 
would  be  impossible  to  exempt  that  from  the  jurisdiction  of  the  Sheriff 
Courts  as  the  Bill  now  stood  ;  and  yet  the  owner  of  the  estate  would  be 
inclined  to  fight  out  that  question,  he  should  think,  with  just  as  much 
pertinacity — deservedly  and  justly  so — as  he  would  the  title  of  his  whole 
estate,  so  that  the  mere  limitation  of  the  jurisdiction  to  a  certain  nominal 
value  did  not  in  the  least  degree  remove  his  objection  to  this  clause. 
There  was  another  clause  in  the  Bill  which,  to  him,  also  appeared  very 
objectionable,  and  that  was  the  seventh  clause,  which  provided  that  when 
in  any  action  competent  in  the  Sheriff  Court  a  deed  or  writing  was 
founded  on  by  either  party,  objections  thereto  might  be  stated  and  main- 
tained by  way  of  exception  without  the  necessity  of  bringing  reduciion 
thereof.  This  was  a  somewhat  technical  matter  on  the  face  of  it,  but  he 
might  explain  it  in  a  sentence  thus : — Suppose  that  a  defender  produced 
a  deed  which  constituted  him  the  trustee  for  a  deceased's  estate,  in 
answer  to  an  action  brought  by  a  creditor  or  legatee,  and  the  pursuer  in 
the  action  took  exception  to  the  deed  as  not  being  a  good  deed,  that 
objection  might  be  rested  on  a  variety  of  grounds.  It  might  be  rested  on 
the  ground  of  insanity,  of  facility  or  circumvention,  or  fraud,  or  force  and 
fear,  or,  the  most  delicate  of  objections,  essential  error,  and  these  im- 
portant questions  it  was  proposed  might  be  tried  by  a  side  issue  in  any 
action — it  might  be  for  a  sum  of  £20  or  £25 — and  the  whole  machinery 
which  was  necessary  for  the  trial  of  such  an  action  in  ordinary  circum- 
stances in  the  Supreme  Court  was  to  be  dispensed  with — the  whole  safe- 
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guards  which  surrounded  the  trial  of  such  questions  were  entirely  lost 
sight  of,  and  the  Sheriff  was  bound  off-hand  to  settle  them — whether 
sane  or  insane,  whether  subjected  to  undue  influence  in  making  the  deed, 
or  whether  labouring  under  essential  error  in  making  it.  That,  he 
thought,  was  a  most  .objectionable  proviso.  He  could  conceive  that  there 
were  some  objections  to  a  deed  which  might  very  well  be  allowed  to  be 
settled  in  that  way — mere  technical  objections,  such  as  that  the  execution 
was  bad — and  if  that  was  what  was  intended  by  the  seventh  section  it 
would  not  be  open  to  the  same  kind  of  objection.  But  as  the  clause 
stood  it  would  obviously  embrace  the  important  class  of  objections  to 
which  he  had  referred,  and  it  certainly  could  not  safely  be  passed  in  such 
a  form.  He  said  nothing  as  to  the  other  clauses  of  the  Bill.  It  would 
require  a  very  careful  consideration,  and  he  thought,  to  a  certain  extent, 
very  careful  amendment  before  it  would  be  in  a  satisfactory  state.  But 
what  he  had  called  attention  to  were  the  main  features  of  the  Bill,  and 
to  these  he  must  say  he  entertained  the  greatest  possible  objection.  He 
hoped,  therefore,  that  the  committee  to  whom  this  Bill  was  to  be 
remitted  would  be  kind  enough  to  take  these  matters  into  consideration 
in  dealing  with  it,  whether  by  petition  or  otherwise. 

Felony  by  Carrier's  Servant, — By  inadvertence  we  omitted  to  state 
that  the  article  on  this  subject  in  last  month's  number  of  the  Journal 
was  extracted  from  the  ISolicUors^  Journal. 
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Indemnitt.— ^mpZM(2  Contract — Delivery  of  Goods  to  Person  not  being  the 
(honer  thereof  at  his  request. — The  declaration  was  upon  a  promise  to  indemnify. 
Plaintiffs  were  in  possession  of  certain  waggons,  which  were  claimed  by  a  coal 
company.  They  were  also  claimed  by  defendant,  and  plaintiffs  therefore  re- 
quested an  indemnity  from  him.  This  defendant  did  not  expressly  give,  but 
at  a  subsequent  time  requested  that  the  waggons  should  be  given  up  to  him. 
Plaintiffs  tnereupon  sent  the  waggons  to  defendant.  The  coal  company  after- 
wards sued  plaintiffs,  and  obtained  compensation  from  them  on  the  ground,  as 
the  fact  was,  that  the  wagons  belonged  to  the  company.  At  the  trial  the  jury 
found  a  verdict  for  plaintiffs  : — Held,  that  the  present  action  was  maintainable, 
for  upon  the  above  facts  the  jury  were  entitled  to  find  that  defendant  had  by 
imphcation  promised  to  indemnify  plaintiffs  against  the  consequences  of  de- 
livering the  waggons  to  him. — Dugaale  v.  Lovering,  C.P.  197. 

MARI19E  Insurance. — Re-insurance — Material  Fact — Interest, — An  under- 
writer having  subscribed  a  marine  policy  of  insurance  on  certain  goods,  after- 
wards insured  his  risk  by  effecting  with  other  underwriters  a  policy  on  the 
goods  without  stating  that  the  latter  transaction  was  a  re-insurance.  In  an 
action  by  him  upon  the  second  policy  a  common  practice  to  state  the  fact  of  a 
re-insurance  in  me  slin  or  policy  was  admitted,  but  the  jury  found  the  fact  im- 
material and  negativea  concealment : — Held,  that  the  plaintiff  was  not  bound 
by  law  to  disclose  the  fact  of  re-insurance  unless  inquiry  were  made  of  hitn 
with  respect  to  it,  and  was,  therefore,  upon  the  findings  of  the  jury,  entitled  to 
the  verdict — Mackenzie  v.  Whitworth^  Exch.  81. 

Winding  up.— Com^jantf  unable  to  pay  its  debts,— -The  dishonour  of  a  bill  of 
exchange,  accepted  by  a  limited  company  in  part  payment  of  goods  sold  and 
delivezed  to  the  company,  held,  on  a  winding-up  petition  by  tne  creditors  to 
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be  proof  to  the  satisfaction  of  the  Court,  under  sec.  80,  sub-sec.  4  of  the  Com- 

Sanies  Act,  1862,  of  the  company  being  unable  to  pay  its  debts,  although  no 
emand  of  payment  had  been  made  under  sub-sec.  1. — In  re  The  Globe  New 
Patent  Iron  and  Steel  Co, 

Carriers  by  Railway. — Passenger  travelling  with  free  pass  on  different  lines 
in  connection — Condition  for  travelling  at  his  oioii  risk. — A  cattle  drover  booked 
stock  at  a  station  on  the  North  British  line  to  a  station  on  the  North>Eastem 
line,  taking  from  the  North  British  Company  a  free  pass  to  travel  by  the  same 
train  with  the  stock  at  his  own  risk,  and  exonerating  the  company  from  all  re- 
sponsibility for  injury  or  loss  to  himself  how^soever  occasioned  on  the  journey 
for  which  it  was  issued  or  used.  By  the  negligence  of  the  North-Eastern  Com- 
pany a  train  of  that  company  ran  into  the  train  in  which  pit  was  on  the  North- 
Eastem  line,  and  injured  him  : — Held,  that  the  North-Eastem  Company  were 
free  from  liability  to  pit.  by  reason  of  the  above  contract,  and  that  pit.  could 
not  recover  against  them. — Hall  v.  The  North-Eastem  Rail,  Co.,  44  L.  J, 
B«p.,  Q.  B.  164. 

Charter-Party. — Bill  of  lading — Difference  between  quantity  signed  for  and 
qtuintity  shipped. — Declaration,  that  it  was  agreed  between  pits,  and  defts.  that 
pit's  ship  should  take  a  cargo  of  coals  from  C.  to  B., ''  the  master  of  the  ship  to 
sign  bills  of  lading  for  weight  of  cargo  put  on  board,  as  presented  to  him  by 
defts.,  without  prejudice  to  the  tenor  of  the  charter-party  ;''  that  573  tons  of 
coal  were  shipped  ;  that  the  defts.  caused  the  master  to  sign  bills  of  lading  for 
605  tons,  whereby  pits,  were  forced  to  pay  the  consignees  at  B.  £31  for  the 
value  of  the  difference  between  605  tons  and  573  tons,  and  £13  for  dues  : — 
Held,  on  demurrer,  that  the  declaration  was  bad. — Brown  v.  The  Powell  Duffryn 
Steam  Coal  Co.  {Lira.),  44  L.  J.  Rep.  C.P.  289. 

Gamino. — Money  paid  for  bets  of  another — Betting  at  club  among  members, — 
To  an  action  for  money  paid  for  the  use  of  deft.,  there  was  a  plea  that  the 
money  was  paid  after  16  &  17  Vict  c.  119  (the  Betting  Houses  Act),  and  was 
knowingly  paid  by  pit.  to,  and  received  by  the  owner,  occupier  or  koeper  of  a 
certain  house,  office,  room  or  place  opened,  kept  and  used  for  the  purpose  of 
betting  with  persons  resorting  thereto.  At  the  trial  the  evidence  was  that 
pit,  a  betting  agent,  was  a  member  of  a  club  consisting  of  about  1400  persons, 
m  which  there  was  a  room  wherein  the  members  betted  with  one  another,  and 
that  pit.,  at  the  request  of  deft.,  who  was  not  a  member  of  the  club,  made  bets 
there  with  members  on  certain  horse-races,  which  bets,  having  been  afterwaixls 
lost,  plaintiff  paid  : — Held,  that  the  plea  was  not  proved  by  the  above 
evidence,  and  tnat  the  transaction  not  being  illegal,  pit  was  entitled  to  recover 
the  money  he  had  so  paid. — Oldham  v.  Ramsden,  44  L.  J.  Rep.,  C.P.  309. 

Landlord  and  Tenant. — Lease  of  alehouse— GoodwiU. — A  lease  for  years  of 
an  idehouse  granted  to  pit  provided  that,  *'  at  the  expiration  or  other  sooner 
determination  of  the  saia  term  hereby  created,  all  such  sum  and  sums  of  money 
as  shall  or  can  be  procured  for  the  goodwill  of  the  business  of  a  licensed 
victualler,  in  respect  of  the  said  premises,  from  an  incoming  tenant,  shall  be 
received  by  and  belong  to  "  pit  The  term  having  expired,  deft,  w^ho  was 
owner  of  the  reversion  and  executrix  of  the  lessor,  let  the  house  upon  lease  to  a 
fresh  tenant,  by  whom  she  was  paid  ;£1300  as  premium  :  she  received  nothing 
for  goodwill  from  the  new  lessee,  and  she  was  willing  that  pit  should  get  from 
him  compensation  for  the  goodwill.  Pit.  sued  deft  to  recover  jCl300  : — Held^ 
that  an  action  was  maintainable  imder  the  proviso,  but  that  the  sum  of  £1300 
was  not  to  be  taken  as  the  amount  payable  oy  virtue  thereof  to  pit ;  that  the 
value  of  the  goodwill  of  the  alehouse  was  to  be  fixed  by  ascertaining  what  sum 
would  be  paid  by  an  incoming  to  an  outgoing  tenant  in  respect  thereot — 
Llewellyn  v.  Rutherford,  44  L.  J.  Rep.,  C.P.  281. 

Municipal  Election. — Ballot  Act — Avoiding  the  election — Want  of  secrecy — 
Marking  the  ballot  paper. — Although  a  parliamentary  or  municipal  election  will 
be  void  by  the  common  law  of  Parliament,  if  it  be  so  conducted  that  either 
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there  be  no  real  electing  by  the  constituency  at  all,  or  it  be  not  really  conducted 
under  the  subfiistinc  election  law,  which  is  now  an  election  by  ballot,  yet  if 
there  be  no  reasonable  ground  to  believe  that  a  majority  of  the  electors  may 
have  been  prevented  from  voting  in  favour  of  the  candidate  they  preferred,  and 
if  the  election  be  substantially  an  election  by  ballot,  the  election  will  not  be 
void  by  the  common  law  of  Parliament,  notwithstanding  there  may  have  been 
mistake  or  misconduct  in  the  use  of  the  machinery  of  the  Ballot  Act.  The 
13th  section  of  the  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  is  only  declaratory 
of  what  would  have  been  the  law  applicable  to  elections  under  that  Act  if  that 
section  had  not  existed,  and  therefore  to  render  an  election  invalid  for  non- 
observance  of  the  rules  or  foiins  of  the  Ballot  Act,  the  non-observance  must  be 
8o  i(reat  as  to  amount  to  a  conducting  of  the  election  contrary  to  the  principle 
of  an  election  by  ballot,  and  be  such  that  it  either  did  or  might  have  affected 
the  result  of  the  election.  The  enactment  in  the  2nd  section  of  the  Ballot  Act 
1872,  as  to  the  ballot  paper  being  secretly  marked  by  the  voter,  is  an  absolute 
enactment,  and  must  therefore  be  obeyed  strictlv,  but  the  manner  in  which  the 
voter  is  to  mark  such  paper  is  enacted  only  in  the  directory  part  of  the  statute, 
and  therefore  it  is  sufficient  if  it  be  obeyed  substantially. — fvoodwardy,  Sarsons, 
44  L.  J.  Rep.,  C.  P.  293. 

Secubitt  for  Costs. — Foreigner  residing  abroad — Rescinding  order, — When 
an  order  has  been  properly  made  for  a  pit  to  give  security  for  costs,  on  the 
ground  that  he  is  a  foreigner  living  abroad,  he  is  not  entitled  to  have  Uie  order 
rescinded,  when  he  afterwards  comes  to  reside  within  the  jurisdiction  of  the 
Court — Westenberg  v.  Mortimore,  44  L.  J.  Rep.,  C.  P.  289. 

Trespass. — To  the  person — UnwUling  impact  wihtnU  negligence — BunoADo/g 
KoTsu, — Pit  was  walking  along  a  public  street,  when  deft,  seated  on  the  box  of 
his  carriase  which  was  drawn  by  two  horses  and  driven  by  a  man  then  under 
his  control,  came  down  a  cross  street  The  horses,  frightened  by  the  barking 
of  a  dog,  ran  away.  The  driver  was  unable  to  hold  them  in,  but  told  deft  to 
leave  them  to  him.  Deft  accordingly  sat  passive,  while  the  driver,  trying  to 
turn  the  horses  so  as  to  prevent  them  from  running  into  a  shop  window 
opposite,  pulled  them  aside  towards  the  spot  where  the  pit  then  happened  to 
be,  but  on  nearing  her,  endeavoured  vainly  to  draw  them  away  from  her. 
They  ran  against  her,  and  she  being  hurt,  sued  deft,  for  negligence  and  trespass. 
•The  jury  lound  deft,  free  from  negligence,  and  that  the  occurrence  was  mere 
accident : — Heldj  that  he  was  not  liable  in  trespass. — Holmes  v.  Maiher^  44  L.  J. 
Rep.,  C.  P.  176. 


^he  iSjcotttBh  |Cab)  iKa:ga£int  anb  Shtrif  Court  %eprUr. 


SHERIFF  COURT  OF  RENFREWSHIRE. 

Sheriff  Frassr. 

A.  V  B.— -19^^  A'pril  1876. 

Water  Rights — Tipper  and  Lower  RtjjHman  Proprietors, — The  following  inter- 
locutor and  note  of  the  Sheriff  sufficiently  explain  the  circumstances  of  tiie 
case  and  the  grounds  of  decision  : — 

''  EdMwrghy  IQth  April  1876. — The  Sheriff  sustains  the  appeal  for  the  re- 
spondent, recalls  the  interlocutor  appealed  against :  Finds  in  fact  that  a  stream 
or  rivulet  coming  from  a  spring  or  aam,  at  a  place  called  Craigrodden,  the  pro- 
perty of  Sir  Robert  J.  N.  Napier,  crosses  the  public  road  behind  Mount 
rleasant,  belonging  to  the  respondent,  and  flows  down  through  the  farm  of 
Meadside,  belonging  to  the  respondent,  onwards  towards  the  village  of  Kilbar- 
chan  to  the  place  marked  on  the  plan  No.  9  of  process  by  the  letter  D  ;  that  at 
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said  spot  a  barrel  is  placed  into  which  the  water  runs,  and  from  the  banel  a 
pipe  leads  it  onwards  to  the  place  called  on  the  plan  'new  well,'  and  from 
thence  the  surplus  water  led  down  by  the  pipes  passes  on  to  the  mill  pond, 
situated  on  land  belon^g  to  the  respondent ;  that  when  the  barrel  is  nlled 
and  the  water  not  earned  off  by  the  pipe  to  the  new  well,  the  surplus  passee 
away  in  the  line  D.E.  to  the  mill  pond;  that  the  quantity  which  passes 
through  the  pipe  to  the  well  is  nine  gallons  per  minute,  while  there  passes  on 
in  oidinary  weather,  of  water  not  needed  for  the  well  to  the  mill  pond 
in  the  line  D.E.,  one  hundred  gallons  per  minute ;  finds  that  this  stream  of 
water  formerly  flowed  in  an  open  run  through  the  farm  of  Meadside,  but  was 
several  years  aeo  covered  over  on  the  line  marked  C.BJL,  by  the  farmer  of 
Meadside  and  nas  run  so  covered  over  ever  since  ;  finds  that  prior  to  1865  this 
run  of  water  flowed  into  a  hole  at  the  side  of  the  old  road  leading  from  Elilbar- 
chan  to  Bridge  of  Weir,  and  which  hole  is  called  *  Meg's  Well,'  and  is  specified 
on  the  plan  as  '  Old  Well,'  and  that  from  time  immemorial  the  inhabitants  of 
Kilbarcnau  were  in  use  to  draw  water  from  said  '  Me^'s  Well ;'  finds  also  that 
the  said  well  was  used  by  horses  and  bestial  passing  along  the  side  of  the 
road ;  finds  that  Captain  Stirling,  the  respondent's  predecessor  in  the  property 
now  belonging  to  the  respondent,  proposed  in  the  year  1865  to  incorporate  the 
old  road  at '  Meg's  Well'  with  his  own  property,  and  to  substitute  a  new  road 
in  its  place,  and  by  this  proposed  alteration  the  old  well  would  have  been 
rendered  unavailing  for  tne  teuars  and  inhabitants  of  Kilbarchan  ;  finds  that 
these  proposed  alterations  bv  Captain  Stirling  having  been  objected  to,  and 
legal  proceedings  threatened  against  him  in  order  to  stop  them,  Captain  Stir- 
ling agreed  to  carry  the  run  of  water  onwards  and  nearer  to  Kilbarchan,  so 
that  the  Kilbarchan  inhabitants  might  still  retain  the  use  thereof,  while  he 
should  be  allowed  to  appropriate  the  old  road  on  the  side  of  which  the  well 
was  situated  ;  finds  that  this  arrangement  was  carried  out  by  Captain  Stirling 
bringing  down  the  water  from  Me^'s  Well  by  a  pipe  to  the  place  marked 
on  the  plan  ^  new  well,'  from  wmch  it  has  continued  to  issue  by  a  spout 
since  the  year  1865,  and  has  been  enjoved  by  the  inhabitants  of  Kilbarchan 
and  more  largely  used  than  the  water  of  the  old  well  had  been,  in  consequence 
of  not  being  so  much  fouled  as  the  water  was  in  that  well ;  finds  that 
the  said  water  obtained  hj  the  inhabitants  from  the  new  well  is  of  excellent 
quality,  and  the  privilege  is  to  them  of  great  value,  and  that  while  during 
winter  and  spring  more  water  issues  from  the  spout  than  what  is  necessary 
for  the  inhabitants — there  is  frequently  great  scarcity  in  summer  ;  finds  that 
the  respondent  has  built  upon  his  property  a  property  called  Brookfield 
Cottage  to  the  north-west  of  tne  said  new  well,  and  that  tne  stream  of  water 
passes  by  said  cottage  before  it  can  reach  the  new  well;  finds  that  the 
respondent  b^an  to  cut  a  drain  ioining  the  stream  and  the  cottage  whereby 
he  intended  to  take  water  from  tne  stream  for  the  purpose  of  supplying  the 
inhabitants  of  Brookfield  Cottage,  and  this  by  placing  a  barrel  or  tank  in  the 
run  of  water  with  a  one-inch  pipe  therefrom  leading  to  Brookfield  Cottage, 
and  to  raise  the  water  in  the  cottage  as  it  might  be  required  by  means  of  a 
two-inch  pipe ;  finds,  in  law,  that  the  responcfent,  as  owner  of  the  superior 
tenement,  is  entitled  to  take  for  primary  uses  a  supply  of  water  from  the 
stream  passing  said  cottage,  and  that  the  proposal  of  so  taking  it  by  a  one-inch 
pipe  and  pumping  it  as  above  stated  is  reasonable  and  widiin  the  means  of  his 
legal  rights  :  Therefore,  recalls  the  interim  interdict,  dismisses  the  petition  and 
decerns,  reserving  to  the  petitioner  to  apply  for  interdict  in  the  event  of  the 
respondent  taking  water  to  a  greater  extent  than  he  could  obtain  by  a  one-inch 
pipe  and  a  two-inch  pump,  or  in  the  event  of  his  taking  it  off  for  any  ol^er 
purpose  than  the  primary  uses  of  drinking,  cooking,  and  washing,  and  reserves 
also  to  the  respondent  his  answers  to  any  such  app&cation  ;  finds  neither  party 
entitled  to  expenses. 

Patbiok  Frabbr. 
"  Note, — In  regard  to  a  matter  on  which  it  is  supposed  it  would  have  been 
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eaaj  to  have  been  precise  and  difltinct,  viz.,  the  source  of  the  itream,  there  is  a 
contradiction  in  the  evidence.  Matthew  Houston,  who  has  lived  all  his  life  in 
Eilbarchan,  and  who  is  a^ed  81,  savs,  ^  that  the  water  supplying  '^  Meg's  Well " 
rises  about  100  yards  to  the  east  of  Mount  Pleasant  in  respondent's  property  ;' 
and  Matthew  Sinclair,  the  fanner  of  Meadside,  states  also  that  it  rises  on  the 
respondent's  property  on  his  farm.  On  the  other  hand  the  petr.  himself  says, 
'that  it  takes  its  rise  in  a  dam  on  the  lands  of  Pennel  or  Craigrodden,'  and 
with  him  agrees  William  f^irden,  a  grocer  in  Kilbarchan.  The  latter  view 
has  been  adopted  in  the  preceding  interlocutor,  and  is  the  most  favourable  for 
the  pctr.'s  case. 

"  The  point  of  law  therefore  to  be  determined  is  whether  the  respondent  or 
his  tenant  can  take  o£f  water  for  primary  uses  from  a  rivulet  which  rises  beyond 
his  grounds  but  runs  through  them.  This  is  a  point  upon  which  it  is  thought 
there  can  be  no  doubts.  Although  the  feuars  of  Kilbarchan  may  have  used 
the  water  from  time  immemorial,  the  right  of  a  superior  heritor  to  partake  of  a 
stream  that  runs  through  his  grounds  still  subsists,  and  is  not  cut  off  by  the 
negative  prescription  in  consequence  of  non-use.  When  he  builds  a  house 
upon  the  oanks  of  the  streamlet  he  may  take  the  water  as  it  passes,  idthough 
he  may  use  it  all  up,  to  the  inconvenience  and  detriment  of  the  inhabitants 
below  him.  Their  houses  were  first  built,  and  they  have  enjoyed  for  many 
years  the  benefit  of  the  stream,  but  this  advantage  must  be  resigned  when  a 
proprietor  further  up  chooses  to  build  also  upon  the  banks  and  takes  the  prior 
use  which  his  superior  position  gives  him  of  the  water.  It  is  of  no  conse- 
quence in  this  matter  that  he  takes  the  water  off  by  a  pipe,  if  he  carries  away 
no  more  thereby  than  what  he  needs.  This  is  simply  a  mechanical  convenience, 
saving  the  labour  of  a  servant  taking  it  b^  a  pitcher  from  the  stream  itself. 

"  In  the  case  of  Preston's  Trustees  against  Preston,  13th  January  1860,  22 
D.  366,  the  right  of  the  superior  heritor  to  the  primary  use  of  the  water  was 
distinctly  recognized,  and  the  inferior  heritor  was  found  only  entitled  to  the 
surplus.  In  Hood  v.  WUliameon,  8th  February  1861,  23  D.  496,  the  Lord 
Ormnary  (Kinloch^  stated  the  point  thus  : — In  the  view  of  the  Lord  Ordinary 
tiie  upper  heritor  nas  a  preference  over  the  lower,  arising  from  the  nature  of 
his  position,  but  a  preference  which  is  limited  to  the  use  of  the  water  for 
primary  purposes,  and  in  taking  this  supply  he  may  lawfully  employ  the  in- 
strumentality of  a  conduit  or  pipe  to  fill  his  cistern  or  watering  place.  The 
lawfulness  of  this  mode  of  supply  the  Lord  Ordinary  considers  to  be  settled. 
Ogilvie  v.  Kincaid,  25th  November  1791,  Hume  508 ;  Ritchie  v.  Johnston,  15th 
February  1822,  Fac  CoH  The  doctrine  was  recognized  in  Melville  v.  Bennistony 
21st  May  1842,  4  D,  1231,  where,  however,  it  did  not  require  to  be  practically 
applied.  It  is  not  a  doctrine  depending  upon  any  peculiar  principles  of  the 
law  of  Scotland.  It  was  thus  laid  down  in  a  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Council  Every  riparian  proprietor  has  a  right  to  what 
may  be  called  the  ordinary  use  of  water  flowing  past  his  land,  for  instance 
the  reasonable  use  of  the  water  for  his  domestic  purposes,  and  for  his  cattle, 
and  this  without  regard  to  the  effect  which  such  use  may  have  in  case  of 
deficiency  from  proprietors  lower  down  the  stream  (Miner  v.  Oihnowr,  12 
Moore,  Privy  Council  Cases,  156).  In  America,  where  questions  as  to  rights 
of  water  have  been  very  much  cuscussed,  the  rule  upon  this  subject  has  been 
stated  in  the  same  terms.  Thus  the  Court  of  Alabama,  in  a  decision  quoted 
by  Washburn  in  his  'Treatise  on  the  American  law  of  Easements,'  said,  'Each 
proprietor  has  the  right  to  use  the  water  which  flows  from,  or  through  his 
Luias  for  all  ordinary  purposes,  and  for  the  gratification  of  natural  wants,  even 
though  in  such  use  he  consumes  the  entire  stream,  this  right  extends  to  the 
use  of  the  water,  ad  Uwandum  et  potcmdwrn,  both  by  himself  and  all  living 
things  in  his  legitimate  employment. 

**The  amount  of  water  which  Brookfield  Cottage  will  require  is,  according 
to  the  evidence  of  Robert  Sharp,  the  Master  of  Works  at  Paisley,  about  40  or 
60  gallons  a  day,  which  is  not  a  very  creat  quantity  to  be  deducted  from  the 
stream.    If  a  larger  quantity  were  taJKen,  one  would  infer  that  it  was  taken 
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for  other  than  the  primaiy  uses  of  life,  which  would  be  lUegaL  The  KiHwr- 
chan  feuars  would  uave  had  a  better  case  against  the  farmer  at  Meadaide  than 
they  have  now  acainst  the  respondent  for  supplying  Brookfield  Cottage.  The 
fknner  took  oflf  tne  water  not  merely  for  the  use  of  his  household  but  for  the 
use  of  his  farm  generally,  including  bestial  and  agricultural  operations.  As  to 
whether  this  was  a  legu  proceeding  on  his  part  it  is  not  necessary  now  to 
inquire,  because  it  was  assented  to. 

''  Of  course  it  furnishes  no  argument  against  the  petr.  that  there  is  another 
well  in  Kilbarchan  of  excellent  ouality  and  well  supplied,  and  it  is  thought 
that  if  a  little  expenditure  was  maae  in  making  that  well  more  efficient,  and  in 
utilizing  by  storing  the  surplus  water  after  supplying  Brookfield  Cottage,  the 
inhabitants  of  Kilbarchan  would  suffer  no  inconvenience  from  allowing  the 
tenants  of  the  cottage  to  get  their  daily  supply  of  forty  or  fifty  gallons.  To  get 
aplace  for  storage,  however,  the  respt  must  give,  and  ought  to  give,  facilities. 
He  is  the  owner  of  the  ground  all  around,  and  it  is  not  for  him,  who  is  now  in- 
sisting upon  his  full  leg^  rights,  to  refuse  his  aid  to  lessen  the  inconvenience 
which  he  creates. 

''  The  onlv  ground  of  doubt  in  the  case  arises  in  consequence  of  the  arrange- 
ment with  Captain  Stirling,  in  1865,  as  set  forth  in  the  minutes  of  the  '  Front 
Committee  *  of  Kilbarchan  of  30th  October  1866.  The  matter  was  said  to  be 
settled  as  follows  : — *  The  deputation  gave  in  their  report  of  the  interview 
with  the  Captain,  when  they  stated  that  the  Captain  had  agreed  to  the  recom- 
mendation of  the  Committee,  and  that  he  would  bring  them  the  water  to  the 
head  of  the  street  and  give  them  a  constant  flow  of  water.  After  hearing  the 
rej^rt  it  was  moved  and  agreed  to  that  Mr.  Matthew  Wilson  and  Mr.  Wuliam 
Purdon  be  appointed  to  see  that  the  water  is  brought  down  to  the  head  of  the 
street  to  the  satisfaction  of  the  above  parties.'  This  looks  like  an  obligation  by 
the  re8pt.'s  predecessor  to  give  a  constant  supply  of  water,  implying  that  he 
would  never  exercise  any  legal  right  as  superior  heritor  to  defeat  it  But  thia 
is  the  statement  of  only  one  of  the  parties.  It  appears  from  the  evidence  of 
William  Purdon,  that  Captain  Stirlmg  declined  to  come  under  any  obligation 
further  than  this,  that  the  inhabitants  would  have  the  privily  of  the  water 
during  Ms  lifetime,  and  that  he  would  bring  it  down  to  the  head  of  tiie  street, 
which  he  did.  Out  of  these  facts  it  is  impossible  to  rear  up  an  obligation  bind- 
ing upon  the  respt,  the  singular  successor  of  Captain  Stirling,  nor  would  it 
upon  Mr.  Stirling  himself,  not  to  take  any  water  for  primary  uses. 

"  Nor  is  it  possible  to  bring  this  case  under  the  category  of  water  gangs,  as 
described  by  Stair  2,  7,  12  :  'A  water  gans  is  a  servitude  of  conveying  water 
through  the  servient  ground  for  the  use  of  the  dominant,  and  if  the  water  be 
proper  and  belong  to  the  servient  ground,  the  servitude  is  the  greater  but  hath 
no  different  name.  Such  are  the  aqueducts  to  mills  and  other  uses,  for  without 
such  a  servitude  water  may  not  be  altered  or  diverted  from  its  course.'  In  this 
case  there  is  no  servient  and  no  dominant  tenement,  and  therefore  no  ground 
for  holding  that  there  is  here  a  servitude  of  water  gang. 

"  No  expenses  have  been  found  due  to  the  respt,  because  when  the  deputa- 
tion waited  upon  him  to  inquire  as  to  his  intentions,  he  declined  to  meet  them 
or  ^ve  them  any  information  as  to  what  he  proposed  to  do  with  the  water ;  an 
action  was  therefore  rendered  necessary,  and  it  was  only  in  the  course  of  that 
action  that  his  plan  was  disclosed.  P.  F." 


STIRLING  SMALL-DEBT  COURT. 
Sheriflp  Buntinb. 

liABT  CALACHAN  V.  THE  INSPECTOR  OF  POOB,  STIBLIKO.— 21<i  April  1876. 

Education  (Scotland)  Act,  35  &  36  Vict.  cap.  62,  iecHon  eO^LiabiUty  of  Paro-^ 
chUU  Board  to  pay  School  Fea  of  children  of  indigent  parente^-^This  was  an 
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action  in  the  Small-Debt  Court  of  Stirling,  in  which  the  parsuer  Miss  Maiy 
CaUachan,  teacher  of  Saint  Mary's  Roman  Catholic  School,  Stirling,  for 
and  on  behalf  of  the  managers  of  the  said  school,  and  as  duly  authorizea  and 
empowered  by  them  (such  school  being  in  receipt  of  the  parliamentary  grant), 
witn  consent  and  concurrence  of  Mrs.  Maiy  Girvan  of  Mulvany,  residing  at  No. 
78  Baker  Street,  Stirling,  sued  the  defender,  John  Paterson,  Inspector  of  Poor 
for  the  Palish  of  Stirling,  for  and  on  behalf  of  the  said  Parochial  Board,  for 
payment  of  the  sum  of  9&  9d.,  the  ordinary  school  fees  for  Patrick  Mulvany, 
aged  nine  years,  son  of,  and  residing  with  the  said  Mrs.  Mary  Qirvan  or  Mul- 
▼any ;  the  said  Mrs.  Mary  Girvan  or  Mulvany  having  been  deserted  by  her 
husband,  and  by  reason  of  her  pover^  being  unable  to  pay  said  school  fees 
^the  said  child  having  been  placed  at  the  said  school  by  his  parent)  and  whic^ 
in  terms  of  the  Act  36  and  36  Vict.  cap.  62,  section  69  (The  Education  (Scot- 
land) Act),  it  is  the  duty  of  the  said  Parochial  Board  to  pay  from  16th  April 
1876  to  4th  March  1876,  for  thirty-two  weeks  at  2^  per  week,  and  for  nine 
weeks  at  3d.  per  week,  and  for  one  book  for  his  class,  but  which  fees  the  said 
Parochial  Board  refuse  to  pay. 

The  Sheriff-substitute  (J.  R.  Buntine),  after  hearing  parties'  procurators 
on  the  claim,  gave  his  decision  as  follows  : — 

"  The  action  proceeds  upon  this  argument :  that  the  pursuer  is  unable,  by 
reason  of  her  poverty,  she  naving  been  deserted  by  her  husband,  to  pay  the 
school  fees  of  her  child,  and  that  therefore  her  case  comes  under  tne  69th 
section  of  the  Education  Act,  which  sets*  forth  that  in  the  event  of  parents 
being  unable  to  pay  the  school  fees  of  their  children,  it  shall  be  the  duty  of 
the  Parochial  Board  to  pay  these  fees  out  of  the  public  funds.  In  these  cir- 
cnmstanoes,  the  first  defence  stated  is  that  the  instance  of  the  summons  is  bad, 
in  respect  that  the  managers  of  the  Roman  Catholic  School  do  not  themselves 
sue.  it  appears  to  me  that  that  defence  is  not  well-founded,  because  the 
school  being  in  receipt  of  the  parliamentary  grant,  and  the  managers  giving 
power  to  the  schoobnistress  to  collect  the  fees,  the  instance  of  the  summons  is 
perfectly  good,  being  in  the  teacher's  name,  with  the  consent  and  concurrence 
of  the  parent  of  the  child.  The  next  defence  stated  is  that  there  ha9  been  no 
employment  of  the  pursuer  on  the  part  of  the  defr.  I  think  that  defence  also 
is  not  well-founded,  because,  undoubtedly,  under  the  69th  section  of  the  Edu- 
cation Act,  if  the  Parochial  Board  is  satisfied  of  the  inability  of  any  parent  to 
pay  the  school  fees,  then  he  is  entitled  to  send  the  child  to  school  without  any 
express  employment  of  the  teacher  by  the  Parochial  Board,  which,  I  have  no 
doubt,  would  be  liable  for  the  fees  in  an  action  like  the  present  But  the  third 
defence  seems  to  me  to  be  conclusive  against  the  competency  of  this  summons, 
and  that  defence  is  founded  upon  the  terms  of  the  69th  section  of  the  Educa- 
tion Act,  which  says  : — '  It  shall  be  the  duty  of  every  parent  to  provide  ele- 
mentary education  in  reading,  writing,  and  arithmetic  for  his  children 
between  five  and  thirteen  years  of  age,  and  if  unable  from  poverty  to  pay 
therefor,  to  apply  to  the  Parochial  Board  of  the  parish  or  burgh  in  which  he 
resides,  and  it  shall  be  the  duty  of  the  said  board  to  pay  out  of  the  poor  fund 
the  ordinary  and  reasonable  fees  for  the  elementary  education  of  every  such 
child,  or  such  part  of  such  fees  as  the  parent  shall  be  unable  to  pay,  in  the 
event  of  such  board  being  satisfied  of  the  mability  of  the  parent  to  pay  such 
fees,  and  the  provisions  of  this  clause  shall  apply  to  the  education  of  blind 
children,  but  no  such  payment  shall  be  made  or  refused  on  condition  of  the 
child  attending  any  scnool  in  receipt  of  the  parliamentary  grant  other  than 
such  as  may  be  directed  by  the  parent.*  Now,  in  this  case,  I  understand  that 
the  parent  applied  to  the  Parochial  Board  on  the  ground  that  she  was  unable 
to  pay  the  sdiool  fees,  and  that  the  Parochial  Board,  after  having  considered 
the  question  of  her  ability  or  inability  to  pay  these  fees,  came  to  the 
conclusion  that  she  was  able  to  pay,  and  accordingly  refused  to  relieve  her 
of  that  payment  The  question  raised  under  the  60th  section  of  the  Educa- 
tion Act  is  therefore — Is  that  decision  of  the  Parochial  Board  final,  or  is  it  not  ? 
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• 

It  BeeniB  to  me,  from  a  carefiil  consideration  of  this  danse,  that  whatever 
may  have  been  the  intention  of  the  Legislature,  a  sound  construction  of  the 
section  can  only  lead  to  one  conclusion,  and  that  is,  that  the  decision  of  the 
Parochial  Board  is  final,  and  not  subject  to  review  bv  this  or  any  other  Court. 
Under  this  clause,  the  Parochial  Bourd  are  for  the  first  time  bound  to  pay  for 
the  education  of  pauper  children,  but  only  in  one  event.  There  is  no  goieral 
statement  of  law  that  for  the  future  the  Parochial  Board  shall  be  bound  to  pay 
in  a  general  way  the  school  fees  of  pauper  children.  It  is  onlv  in  the  event  of 
such  Board  being  satisfied  of  the  inabibty  of  the  parent  that  they  are  bound  to 
pay  at  all ;  and,  therefore,  this  action,  which  proceeds  upon  the  conclusion 
that  the  parent  being  unable  to  pay  the  school  fees,  the  Parochial  Board  are 
therefore  bound  to  pay  them,  cannot  succeed,  because  the  Parochial  Board  are 
only  bound  to  pay  if  they  are  tatisfied  of  the  parent's  inability,  and  they  now 
B^  they  are  not  so  satisfied.  The  action  must  consequently  faiL  In  re^ud  to 
"hir.  Logic's  aigument  that  this  Court  can  interfere  at  common  law  with  3ie  de- 
cision of  the  Parochial  Board  on  this  or  any  other  question,  I  have  no  doubt 
that  if  they^  were  to  refuse  in  any  particular  case  to  consider  the  question  of  the 
ability  or  inability  of  a  parent  to  pay  school  fees,  then  at  common  law  they 
could  be  compelled  to  consider  and  decide  that  question,  but  it  is  impossible  to 
say,  on  reading  the  69th  Section,  that  this  Court  can  compel  the  Parochial 
Board  to  be  satisfied  of  this.  It  is  impossible  that  anv  decision  of  the  Sheriff 
could  make  them  be  satisfied  if  they  were  not  so  before.  It  is  quite  plain, 
then,  that  whatever  may  have  been  the  intention  of  the  Legislature,  there  is  no 
appeal  from  the  decision  of  the  Parochial  Board  under  the  Education  Act. 
Under  the  Poor-Law  Act  of  1845,  which  is  a  statute  of  a  somewhat  analogous 
nature  to  the  Education  Act — ^the  one  providing  that  no  person  shall  be  desti- 
tute of  food,  and  the  other  that  no  child  in  this  country  shall  be  without  ele- 
mentary education — the  Parochial  Board  are  applied  to  by  paupers,  and  they 
are  the  judges  whether  a  person  applying  is  entitled  to  relief  or  not,  but  there 
is  a  clause  in  that  Act  whereby  the  Parochial  Board  can  be  compelled  to  con- 
sider and  decide  the  case  of  every  applicant,  either  by  refusing  relief  or  granting 
it,  and  in  the  event  of  their  refusal  there  is  an  appeal  allow^  to  the  Sheriff,  to 
compel  them  to  give  relief  if  the  Sheriff  shall  think  the  case  requires  it.  Then, 
again,  as  to  the  adequacy  of  relief,  the  Parochial  Board  are  the  judges  of  what 
is  adequate  relief  and  what  is  not,  but  an  appeal  is  given  to  the  Board  of 
Supervision  against  theirjudgment.  Now,  in  Doth  these  cases  the  statute  pro- 
vides machinery  for  the  Parochial  Board  to  be  put  right  if  thejr  are  wront^,  out 
here  there  is  no  machinery  provided  by  the  statute,  so  that  it  is  impossible  for 
the  Sheriff  to  exercise  any  jurisdiction  over  such  cases  as  the  present.  It  cer- 
tainly occurs  to  one  that  the  spirit  of  the  Act  bein^  that  every  child  shidl 
receive  elementary  education,  if  the  child  of  a  pauper  is  not  in  receipt  of  that 
education,  the  Parochial  Board  should  be  compelled  to  keep  it  at  school,  and  it 
seems  to  me  that  by  the  working  of  this  69th  clause,  the  intention  of  die  Act 
may  be  frustrated.  Take  the  present  case,  where  an  application  for  payment  of 
the  school  fees  is  made  to  the  Parochial  Board,  ana  after  consideratioiL  the 
Parochial  Board  come  to  the  conclusion  that  they  are  not  satisfied  of  the 
inability  of  the  parent  to  pay  these  fees.  What  follows  is  that  the  parent  most 
likely  takes  the  child  from  school,  and  under  the  70th  clause  of  the  Education 
Act,  the  compulsory  officer,  finding  the  child  absent  from  school,  reports  the 
case  to  the  School  Board,  who  summon  the  parent  before  them,  and  it  is  a 
possible  case  that  the  parent  comes  and  states  as  the  reason  for  his  child  not 
Deing  at  school,  that  he  is  unable  to  pay  the  fees.  It  might  be  that  the  School 
Boara  would  come  to  a  conclusion  opposite  from  that  of  the  Parochial  Board, 
and  in  these  circumstances,  the  School  Board  of  opinion  that  the  parent  was 
unable  to  pay  the  school  fees,  they  would  not  be  entitled  to  grant  the  certificate 
to  the  Procurator-Fiscal,  which  it  is  necessary  to  transmit  to  him  before  the 
parent  can  be  prosecuted  for  neglecting  to  educate  his  child  imder  the  Educa- 
tion Act.  I  should  be  inclined  to  sav  that  the  School  Board  would  be  entitled 
to  refuse  such  certificate;  but  say  tnat  they  grant  it,  and  that  the  parent  is 
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then  bronglit  tip  before  the  Sheriff  for  n^lectmg  to  educate  his  child.  Again, 
the  defence  is  stated  that  the  parent  is  unable  to  pay  the  school  fees,  and  to  my 
mind  that  would  be  a  good  defence  in  such  a  prosecution,  if  the  Sheriff,  upon 
inquiiy,  was  satisfied  of  its  truth.  The  parent  is  therefore  dismissed  from  the 
bar,  and  the  child  is  left  uneducated.  In  that  way,  assuming  for  a  moment, 
what  I  do  not  suppose  is  a  likely  thing,  that  the  Parochial  Ik^ard  were  wrong 
in  refusing  payment  of  the  school  fees,  the  intention  of  the  Education  Act 
micht  be  mtstrated,  and,  therefore,  I  think  it  is  a  littie  unfortunate  that  this 
69tn  clause  should  be  expressed  in  the  way  it  is.  But  all  I  have  got  to  do  is 
to  proceed  upon  the  clause  as  it  stands,  and  haying  read  it  carefully,  and 
listened  to  the  ai^uments  of  Mr.  Logic  for  the  pursuer,  it  seems  to  me  that  the 
Parochial  Board  l\^ving  declared  that  they  are  not  satisfied  of  the  inability  of 
the  parents,  there  is  no  appeal  from  their  aecidon,  and  the  present  action  must 
therefore  be  dismissed.'' 

In  reply  to  a  remark,  the  Sheriff-substitute  said  that  by  the  use  of  the  words 
'^pauper  children,"  he  did  not  mean  the  children  of  paupers  in  the  legal  sense 
01  the  term,  but  children  whose  parents  pauperizea  tiiemselyes  to  such  an 
extent  as  to  apply  for  the  payment  of  scnool  fees  by  the  Parochial  Board. 
''Pauper  children*'  was  not  the  proper  expression  to  use,  but  he  had  employed 
it  latner  in  a  popular  than  technical  way. 

SHERIFF  COURT  OF  PERTHSHIRE.        '"  '        ^ 
Sheriffs  Adam  and  Barolat. 
FOBTBYIOT  SCHOOL  BOARD  BLEOTiON.— 29^^  AprU  and  lOth  May  1876. 

Education  Ad  (Scotland)  1872 — School  Board  Election — Competency  of  Appeal 
m  Sheriff  Cowrt.  ^The  election  of  a  School  Board  for  the  parish  of  Forteyiot  was 
disputed  by  the  two  unsuccessful  candidates,  who  presented  a  petition  to  the 
Sheriff.  The  petitioners  were  Messrs  William  Morrison,  farmer,  Oaimie,  and 
Qeoige  Miller,  farmer,  Upper  Caimie,  and  the  grounds  of  complaint  were  that 
at  the  hour  for  closing  the  poll  on  the  day  of  the  election  the  retuming-officer, 
Mr.  John  Blair  Stephenson,  illegally  and  unwarrantably  shut  up  the  polling- 
booth,  remaining  in  himself,  but  shutting  out  and  preventing  tne  entrance  of 
the  petitioners  and  others  who  were  in  waiting  to  attend  the  counting  of  the 
▼otee,  as  they  desired  and  were  legally  entitled  to  do  ;  that  the  retuming-officer 
by  himself  also  illegally  and  unwarrantably  broke  the  seal  of  the  ballot-box, 
examined  the  ballot-papers,  and  made  up  a  pretended  return  or  statement  of 
the  result  of  the  election,  without  affording  me  petitioners  any  opportunity  of 
seeing  the  yotiitt  papers,  or  of  attending  the  counting ;  that  J.  H.  Irying  Mackie 
and  Alexander  Lamb,  two  of  the  declared  successful  candidates,  had  13  yotes 
each,  beinff  the  lowest  number  polled  by  any  of  the  fiye  candidates,  and  George 
Miller  ana  William  Morrison,  the  petitioners,  had  10  and  8  yotes  respectiyely ; 
that  Mr.  Andrew  Grant  of  Inyermay,  of  which  estate  J.  H.  Iryine  Mlackie,  one 
of  the  candidates,  is  land-steward,  was  allowed  by  the  retuming-officer  to  enter 
the  schoolroom  where  the  counting  of  the  yotes  took  place  alter  the  poll  was 
closed  and  belbre  the  declaration  of  the  poll ;  that  the  petitioners  had  no 
means  of  knowing  what  the  retuming-officer  and  Mr.  Grant  were  doine  when 
both  together  by  tnemselyes  ;  that  Mr.  Grant  was  not  a  candidate,  and  had  no 
right  to  be  admitted,  although  no  doubt  interested  in  the  success  of  Mackie, 
his  land-steward.  In  these  circumstances  the  petitioners  submitted  that  in 
accordance  with  the  provisions  and  obvious  spirit  of  the  statute  and  relative 
regulations  the  retuming-officer  should  have  invited  instead  of  excluded  the 
attendance  of  the  petitioners  and  other  candidates  at  the  opening  of  the  seals 
of  the  ballot-box,  inspection  of  ballot-papers,  and  counting  of  the  votes  ;  and 
failing  their  attendance,  he  ought  to  have  obtained  the  assistance  and  presence 
of  at  least  two  competent  witnesses  in  the  official  execution  of  his  duties.     His 
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Tefiual  to  do  80  led  to  the  nnayoidable  smpidon  of  incgularity,  and  depriyed 
the  declanition  of  the  character  of  being  reliable ;  and  the  said  pretended  elec- 
tion was,  in  conaequence  of  the  illegal  actings  of  the  letnming-ofiicer,  inept, 
invalid,  nnll,  and  void.  The  petitioners  averred  that  had  thev  been  allowed 
to  be  present  at  the  examination  of  the  ballot-papers,  and  tnereby  had  an 
opportnnity  of  attending  to  their  interests,  which  tney  were  legally  entitled  to, 
both  or  one  or  other  of  them  would  have  been  returned  as  members  of  the 
School  Board. 

Mr.  Mitchell,  for  the  retuming-officer,  lodged  minute  as  follows : — **  That 
after  the  votes  had  been  counted  Uie  retuming-officer  went  to  the  door  of  the 
poUins  station,  and  asked  Mr.  Grant  to  come  in.  That  gentleman  did  so,  and 
was  a&ed  his  opinion  about  one  ballot-paper,  which  he  gave.  He  did  not  count, 
nor  assist  in  counting  the  votes,  nor  was  he  present  when  inj  counti^  took 
place,  and  was  not  altogether  above  a  minute  in  the  polling  station.  He  had 
not  taken,  so  far  as  the  retuming-officer  was  aware,  any  declaration  of  secrecy." 

Sheriff  Barclay  issued  the  following  interlocutor : — 

^  Perth,  2Qth  April  1876. — Having  heard  parties'  procurators  and  made 
avizandum  with  the  proceedings,  repels  the  preliminary  pleas,  but  on  the  merits 
finds  that  the  grounds  of  complaint  by  the  petitioners  are  not  confined  to  any 
special  votes,  but  to  the  irregularity  of  the  election,  and  if  sustained  would 
necessarily  result  in  setting  aside  the  return,  and  render  necessary  a  new  elec- 
tion :  Find,  on  a  sound  construction  of  the  Scotch  Education  Act,  1872  (sections 
14  and  15V  the  Sheriff  has  not  power  to  deal  with  such  a  case :  Therefore 
dismisses  tne  petition,  reserving  any  other  remedy  competent  to  the  peti- 
tioners or  others,  and  decerns.  Huqh  Barclay. 

^'  NoU. — The  S.-S.,  after  anxious  consideration,  is  of  opinion  that  his  jurisdic- 
tion in  this  peculiar  and  statutory  department  is  not  to  be  found  at  common 
law,  but  as  strictly  limited  by  the  statute.  He  perceives  how  he  can  deal  (and 
has  occasionally  dealt)  with  cases  of  individual  votes.  If  the  retuming-officer 
admits  a  bad  vote  or  rejects  a  good  one  the  Sheriff  can  rectify,  and  has  <«ctified, 
this,  and  so  may  displace  one  or  more  persons  returned  and  place^thers  in  their 
room.  Or  where  this  cannot  be  done,  then  he  may  find  and  declare  one  or 
more  persons  disqualified  ;  that  the  Board,  if  a  quorum  remain,  can  supply  the 
void ;  or,  if  there  be  not  a  quorum  remaining,  the  Education  Department  of  the 
Privy  Council  can  perform  the  duty  so  as  to  complete  the  Board.    Here  the 

Setrs.  do  not  and  cannot  say  that  by  any  manipulation  of  votes  the  S.-S.  could 
eprive  one  or  two  of  the  returned  members,  and  place  either  of  the  petrs.  or 
anjf  third  person  in  the  vacant  seats.  They  challenge  the  whole  election  as 
void,  so  that  a  new  election  would  be  rendered  necessary.  The  S.-S.  has 
searched  in  vain  in  the  statute  for  powers  given  him  to  reduce  an  election  and 
appoint  a  new  one,  and  name  a  retuming-officer  to  conduct  such.  It  may  be 
that  the  Court  of  Session  under  their  nobile  officium  might  meet  such  a  case,  as 
they  have  done  in  similar  cases  of  municipal  elections,  or  under  the  13th  section 
of  me  Act  some  such  power  may  have  been  intended  to  be  given  to  the  Scotch 
Education  Department  Taking  this  view  of  the  matter,  the  S.-S.  is  saved 
from  entering  into  the  details  of  the  case.  The  retuming-officer,  who  also  acted 
as  presiding  officer,  appears  neither  in  the  conducting  of  the  poll  nor  in  count- 
ing the  votes  to  have  had  any  person  present  Not  one  of  the  candidates  (the 
petrs.  included)  had  taken  the  declaration  of  secrecy,  andtiierefore  could  not  be 
admitted  either  to  the  polling-booth  or  to  the  place  where  the  counting  of  the 
votes  occuired,  which  is  not  necessarily  in  the  same  place,  and,  where  tnere  are 
several  booths,  of  necessitv  cannot  be.  But  the  retuming-officer,  as  well  as  the 
presiding  officer,  is  entitled  to  take  aid,  not  only  in  the  poll,  but  in  counting 
the  votes.  A  fee  is  accordinglv  allowed  for  such  aid.  It  would  be  well  that 
such  assistance  should  always  be  taken,  especially  in  such  a  case  as  the  present, 
where  neither  candidates  nor  representatives  attended.  The  elective  body 
is  here  very  small,  and  one  person  was  capable  to  undertake  the  work 
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mechanically ;  but  this  is  a  small  matter  when  weighed  with  the  essential  of 
accuracy.  The  retuming-officer  is  understood  to  be  elected  because  of  his 
integrity  as  well  as  ability.  But  after  being  a  parishioner,  and  probably  a  rate- 
payer and  voter,  he  cannot  where  there  is  a  contest  be  supposed  to  be  entirely 
above  all  suspicion.  Therefore  the  responsibility  is  very  great,  and  it  would  be 
well,  even  for  his  own  sake,  that  he  should  have  at  least  some  one  to  check  his 
numeration.  He  certainly  may  be  somewhat  immaculate,  but  certainlv  not 
infjEdlible.  With  the  utmost  honour  and  the  best  intentions  and  the  closest 
attention  he  may  make  a  mistake  in  rejecting  or  admitting  votes,  or  make  a 
mistake  in  the  numeration.  In  fact,  a  retummg-officer  left  thus  alone  would 
pre-eminentiy  be  entitled  to  be  so  called,  since  the  election  would  then  be 
vested  in  his  sole  hands,  and  he  would  be  more  properly  called  the  patron  of 
the  Board  than  the  mere  organ  of  the  ratepayers  to  declare  the  election.  The 
only  blot  admittedly  on  the  part  of  the  retuming-ofl&cer  is  that  he  allowed  a 
parishioner  and  voter  to  enter  the  place  where  he  was  in  the  act  of  counting  or 
had  been  counting  the  votes,  and,  oefore  the  declaration  of  the  result,  without 
taking  the  declaration  of  secrecy.  This  gentleman  was  admittedly  considted 
as  to  the  admission  of  a  voting  paper.  This  was  a  very  serious  dereliction  of 
duty  ;  but  having  no  means  of  knowing  how  the  vote  on  which  the  retuming- 
officer  had  doubts — until  removed  by  the  gentleman  he  consulted — ^was  given, 
it  is  impossible  to  ascertain  what  effect  it  would  have  had  on  the  election,  or 
whether  it  might  have  been  given  rather  to  their  prejudice  than  in  their  favour, 
and  so  the  case,  as  put,  still  comes  to  be  the  general  question  of  a  valid  or  void 
election.  H.  B." 

The  petrs.  appealed  to  the  Sheriff,  who  pronounced  the  following  inter- 
locutor :— 

"  Edinhuroh,  \6ih  May  1876. — ^The  Sheriff  having  heard  parties  on  the  fore- 
going appeu,  dismisses  the  appeal  as  incompetent,  and  decerns. 

"  James  Adah. 

''  Note, — The  Sheriff  h^  recently  decided  in  the  case  of  the  School  Board  of 
Abemethy  that  an  appeal  from  the  S.-S.  to  the  Sheriff  under  the  14th  section 
of  the  Education  (Scotland)  Act  is  incompetent.  The  appellant  did  not  dis- 
pute the  soundness  of  that  judgment,  but  he  attempted  to  distinguish  between 
that  case  and  this  in  respect  that  the  S.-S.  had  in  the  Abemethy  case  considered 
and  decided  on  the  merits  of  the  question  or  dispute  at  issue  between  the 
parties,  whereas  in  this  case  the  S.-S.  has  not  decided  on  the  merits  of  the  dis- 
pute or  (question  at  issue,  but  has  found  that  he  cannot  deal  with  the  case,  and 
nas  dismissed  the  petition.  There  is,  no  doubt,  a  distinction  between  the  cases, 
and  the  Sheriff  may  doubt  the  soundness  of  the  judgment,  but,  as  the  case 
comes  before  him  by  an  appeal  which  he  thinks  incompetent,  he  cannot  him- 
self decide  the  case  on  the  merits.  Nor  does  he  see  that  he  has  any  power  to 
recall  the  interlocutor  of  the  S.-S.  to  the  effect  of  remitting  the  case  to  him  with 
instructions  to  consider  and  decide  on  the  merits  of  the  question  or  dispute  at 
lasae  between  the  parties.  J.  A." 

AcL-^  Jameton, Alt. — MitdieU, 


Sheriffs  Adah  and  Barclay. 

A.  V.  B.'—I2th  February  and  I6th  April  1876. 

Sxeite — (itatute  23  and  24  Viet,f  cap,  114) — SpirUs  sent  mtHout  permit — TitU 
to  iue  for  Penalty, — ^A  dealer  receiving  spirits  without  a  permit  sued  the 
sender  for  a  penally  on  the  ground  that  oy  statute  the  penalty  was  exigible 
fin  addition  to  forfeiture  of  the  spirits)  by  the  buyer,  and  aid  not  accrue  to^the 
Excise.    The  following  interlocutors  were  pronounced  : — 

"Perth,  I2th  February  1876. — Having  heard  parties'  procuraton  on*~the 

plea  of  want  of  titie  to  sue,  sustains  the  same  :  Finds  the  pursuer 

no  title  to  sue  for  the  Stoma  claimed  in  the  summons,  dismisses  the  action  : 
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FindB  the  pmsaer  liable  in  expenses,  remits  to  the  auditor  to  tax  the  aoeonnt 
thereof,  and  decerns.  Hugh  Babclat. 

"Note. — The  pursuer  rests  his  title  entirely  on  the  187th  section  of  the 
statute  23  &  24  Vict  c  114  (1860).  The  clause  is  in  the  following  tenns  :— 
'  If  a  true  and  lawful  permit  or  certificate  shall  not  be  sent  ¥rith  any  spirits 
to  the  buyer  thereof,  such  spirits  shall,  if  the  same  be  not  seized  in  the  transit, 
for  want  of  such  permit  or  certificate,  be  forfeited  to  the  buyer  thereof,  and 
the  seller  shall  be  rendered  incapable  of  recovering  the  same,  or  the  price  or 
value  thereof  in  anv  Court  of  law  or  equity  ;  and  the  seller  in  such  case  shall, 
over  and  besides  the  loss  of  the  said  spirits,  forfeit  double  the  value  of^  or 
price  agreed  to  be  paid  for,  the  same,  including  the  duty  thereon.' 

*'  By  the  181st  section  of  the  same  statute,  spirits  sent  out  from  a  distillery 
without  a  permit,  whilst  in  transit  are  liable  to  be  seized  and  forfeited  to  the 
Crown,  together  with  the  carriages  conveying  the  same  ;  and  the  distiller  in 
addition  is  made  liable  in  20s.  for  every  gallon  sent  out,  whether  the  same 
was  or  was  not  seized,  but  a  distiller  cannot  at  any  time  send  by  permit 
less  than  nine  gallons. 

"  The  following  section  renders  a  person  carrying  or  receiving  spirits,  with- 
out a  permit  (it  matters  not  whether  duty  be  paid)  is  made,  liable  to  a  penalty 
of  £200.  Section  184  applies  to  dealers  and  not  distillers,  and  prohibits  all 
spirits  exceeding  one  galum  to  be  sent  out  without  a  permit,  and  the  spirits 
either  whilst  removing  or  removed  are  subject  to  forfeiture,  and  any  peison  in 
possession  is  made  liaole  either  in  a  penalty  of  £100  or  treble  the  value  of  the 
spirits.  After  some  intervening  sections,  there  comes  the  clause  above 
quoted  and  founded  on  as  entitling  the  pursuer  to  sue  this  penal  action. 

"  The  facts  are  that  the  pursuer  received  a  certain  quantity  of  spirits  for 
which  duty  had  not  been  paid,  without  a  permit  from  a  distillery  at  Pitlochry. 
The  defender  denies  that  he  was  the  distiller,  but  that  does  not  require  to  be 
now  noticed,  involving  as  it  does  a  matter  of  fact  requiring  proof — whoever  was 
the  distiller,  he  was  liable  under  the  181st  section  of  the  statute  to  a  penalty, 
and  the  spirits  were  subject  to  forfeiture  whilst  in  transit.  Under  the  182nd 
section  the  pursuer,  as  receiving  the  spirits  without  the  official  permit,  was 
also  liable  to  a  penalty.  But  it  is  not  clear  that  after  the  spirits  had  reached 
their  destination  they  could  be  forfeited  to  the  Crown.  The  187th  section 
seems  rather  to  infer  that  thev  could  not,  but  only  whilst  in  transit  It  is 
possible  that  in  manv  cases  tne  spirits  after  being  received  are  consumed  or 
mingled  with  the  dealer's  previous  stock,  and  thus  become  impossible  of 
identification,  separation,  or  forfeiture. 

"  The  object  of  the  section  founded  on  clearly  is  intended  for  the  purpose 
that,  if  the  spirits  so  received  should  not  have  been  paid,  the  seller  cannot  sue 
for  the  price.  Perhaps  under  common  law  neither  party  could  sue  for  the 
price  or  repetition  of  the  price  of  spirits  which  may  have  been  smuggled  or 
nad  not  paid  duty.  But  duty  may  haye  been  paid,  and  the  offence  then  was 
only  a  contravention  of  the  law,  by  reason  of  no  permit  being  granted  for 
removal.  Hence  the  necessity  of  tms  clause  applicable  alike  to  dealers  and 
distillers.  Smugglers  are  dealt  with  under  other  Acts  and  sections  of  the 
same  Act  The  defr.  produced  evidence  that  the  Revenue  Commissioners  have 
resolved  not  to  prosecute  the  distiller,  whoever  he  may  be.  It  was  admitted 
that  the  pursuer  had  compromised  the  case  with  the  Commissioners  of  Inland 
Revenue  for  receiving  the  spirits  without  a  permit  It  was  not  said  whether 
the  duty  on  the  spirits  had  or  had  not  been  paid,  or  whether  the  pursuer  had 
paid  the  price  to  the  distiller. 

"  The  ingenious  plea  of  the  pursuer's  solicitor  was  that,  as  it  is  certainly  clear 
under  the  187th  section  of  the  Act  1860,  the  spirits  not  being  seized  by  the 
Crown  in  transit,  are  declared  forfeited  to  the  pursuer,  that  is,  if  not  paid  no 
action  for  parent  of  the  price  can  be  brought.  The  pursuer's  solicitor  argued 
that  such  being  the  case,  it  of  necessity  follows  that  the  pursuer  can  also  sue 
for  double  the  value  or  price  agreed  to  be  paid  for  the  spirits,  including  the 
duty  hereon,  whether  tne  price  was  or  was  not  paid.    There  is  no  question 
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bat  that  the  langnage  of  the  clause,  as  appears  the  undonbted  privily  of  all 
British  statute,  and  especially  those  relating  to  revenue,  is  vague,  if  not  unin- 
telligible. Common  sense,  however,  must  be  permitted  to  interpret  the 
language,  and  not  lead  to  perfect  absurdity  and  positive  injustice.  Baron  Park 
observ^  that  in  interpreting  statutes  '  the  ordinary  rule  is  that  where  such 
construction  should  lead  to  an  obvious  repugnancy  or  absurdity,  the  literal 
meaning  must  be  modified.'  To  the  like  effect  Baron  Piatt  observed,  '  Acts 
of  Parliament  must  be  read  and  construed  with  a  candid  mind,  and  with  an 
intention  to  understand  them.' 

^  There  was  here  a  mutual  offence  by  two  parties,  the  one  in  sending  out 
and  the  other  in  receiving,  contrary  to  the  statute,  spirits  without  permit. 
Both  are  made  liable  to  severe  penalties,  and  the  spirits  themselves  might  have 
been  seized  and  forfeited  to  the  Crown  on  their  transit^  even  though  the  duty 
had  been  paid,  and  the  buyers  had  paid  the  price.  After  having  reached 
their  destination  it  is  not  so  clear  that  they  could  be  seized  to  the  Crown. 
But  be  that  as  it  may,  the  distiller  is  liable  to  the  Crown  in  208.  for  everv 
gallon  sent  out  without  a  permit,  even  though  the  duty  may  have  been  paid, 
and  even  though  the  spirits  had  been  seized  on  the  way.  The  Legislature 
further  provides  that  the  receiver  of  the  spirits  is  entitled  to  hold  them  with- 
out payment  of  the  price,  but  as  argued  for  the  pursuer  in  addition  he  is 
entitled  to  sue  the  seUer  for  double  the  price  or  vidue  of  the  spirits,  including 
the  duty  thereon,  though  that  duty  may  have  been  paid  to  the  Crown,  and  no 
money  paid  to  the  seller.  It  is  said  such  was  intended  to  be  a  bribe  to 
buyers  to  get  spirits  without  a  permit,  and  then  to  inform  on  the  seller  so  as 
not  only  to  get  tne  spirits  for  nothing,  but  to  get  the  value  and  duty  twice 
over.  This  would  be  bribery  in  the  very  worst  form  of  corruption,  a  disgrace 
to  any  legislative  body  to  suppose  them  guilty  of  encouraging.  Besides,  the 
198th  section  of  the  same  Act  ^ves  ample  scope  for  informers,  not  only  exempt- 
ing them  from  penalty,  but  giving  them  a  reward  in  addition.  The  pursuer 
did  not  pretena  that  he  was  the  informer,  but  admitted  that  he  had  to  com- 
promise the  offence  with  the  Crown  for  his  participation. 

''The  Sheriff-substitute  may  remark  that  the  section  founded  on  existed 
long  before  the  statute  of  1860.  It  will  be  found  in  section  40  of  the  statute 
26  Geo.  III.  The  wording  of  the  section  in  the  old  statute  shows  more 
clearly  than  in  the  recent  statute  the  distinction  between  the  forfeiture  of 
the  spirits  to  the  buyer  and  the  consequent  penalties,  which  like  all  other 
penalties  belong  to  the  Crown,  and  can  only  oe  sued  and  recovered  by  the  officers 
of  Revenue.  If  so  rich  a  harvest  was  afforded  for  the  last  century  to  informers, 
certainly  it  would  long  before  this  time  have  been  greedily  laid  hold  on,  and 
some  decided  case  might  have  been  shown  to  support  so  startling  a  doctrine. 
The  S.-S.  would  regret  that  he  should  be  the  first  ma^trate  to  inflict  so  gross 
injustice  on  one  party  in  f&vour  of  another  equally  guilty.  Both  parties  were 
chai]^ed  with  an  offence — the  sender  and  the  receiver.  The  pursuer  as  the  receiver 
adnuttedly  satisfied  the  chari^e.  The  Commissioners  of  the  Inland  Revenue 
consent  to  the  sender  being  absolved.  But  the  receiver  nullifies  their  power  to 
do  80,  and  now  seeks  to  innict  a  very  severe  penalty  on  the  sender  for  nis  o¥m 
gain.  Such  a  conclusion  appears  revolting  to  all  sense  of  justice  and  fail 
deding.  H.  B." 

On  an  appeal  the  Sheriff  affirmed  the  above  judgment,  adding  the  following 
note  to  his  mterlocutor : 

**  The  clause  in  the  Act  founded  on  prescribes  the  forfeitures  which  shall  be 
incurred  for  sending  spirits  without  a  permit  or  certificate,  and  two  forfeitures 
are  specified  which  are  in  that  event  to  be  incurred.  The  first  is  a  forfeiture 
to  the  buyer  of  the  spirits  sent,  and  it  is  declared  that  the  seller  shall  have  no 
action  against  him  for  the  value  or  price.  The  second  is  a  forfeiture  of  double 
the  value  or  price  of  the  spirits,  mcluding  the  duty  thereon.  It  \b  for  the 
recovery  of  tms  last  forfeiture  that  the  action  is  brought  by  the  pursuer,  who 
is  the  buyer  of  the  spirits.    With  reference  to  the  forfeiture  of  the  spirits  sent 
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without  a  permit,  the  buyer  who  receives  them  is  liable  under  the  174th  section 
of  the  Act,  besides  other  penalties,  to  have  such  spirits,  or  an  equal  quantity  of  a 
like  kind  out  of  his  store,  forfeited.  The  reason  therefore  is  obvious,  why,  in 
a  question  between  the  buyer  and  seller,  the  spirits  should  be  forfeited  to  the 
buyer,  and  the  seller  should  have  no  action  for  the  value  or  price. 

"  With  reference  to  the  forfeiture  of  double  the  value  or  price  of  the  spirits, 
the  Act  does  not  specify  to  whom  such  double  of  the  value  or  price  is  to  be 
forfeited,  and  in  particular  it  is  not  said  that  it  is  to  be  forfeited  to  the  buyer. 
It  appears  to  the  Sheriff  that  the  penalties  and  forfeitures  specified  in  the  Act 
are,  except  where  otherwise  stated,  forfeited  to  Uie  Crown.  In  this  case,  it  is 
extremely  improbable  that  it  was  the  ^intention  of  the  Legislature  to  reward 
the  buyer,  who  was  himself  in  fault  in  receiving  the  spirits,  by  giving  him  a 
bonus  of  twice  the  value  or  price  of  the  spirits  sent  which  he  should  never  have 
received.  The  Sheriff  sees  no  reason  for  adopting  such  a  construction  of  the 
statute,  and  he  therefore  concurs  with  the  S.-S.  J.  A." 

Act.--MitcheU. AU.—PinkerUm. 


SHERIFF  COURT  OF  CAITHNESS. 

Sheriff  Thomb. 

A.  V,  B. — 6ih  April  1876. 

Skniff  Cowrt — Cestio  Bonorwm — Competency  of  Appeal  from  Sheriff-avbtHhiU, 
Under  the  Act  of  Sederunt  of  1839,  parties  to  this  class  of  litigations  had  the 
privilege  of  reclaiming  to  the  Sheriff-substitute,  and  thereaft^,  by  the  same 
petition,  getting  the  Sheriff's  judgment  The  Sheriff  Court  Act  of  1853,  while 
taking  no  notice  of  this,  gave  all  litigants  a  right  of  appeal  to  the  Sheriff  when 
the  merits  of  a  cause  were  disposed  of  In  this  ceseiOy  tne  S.-S.  had  refused  the 
benefit  of  ceseio  to  the  petitioner.  He  did  not  present  the  usual  reclaiming 
petition,  but  tried  to  appeal  under  the  Act  oi  1853.  The  Sheriff  has  held  this 
appeal  to  be  incompetent,  and  he  adds  the  following  explanatory  note : — 

''  Note. — With  the  benefit  of  a  consultation  of  all  the  authorities  available 
here,  the  Sheriff  is  inclined,  although  the  point  is  not  free  from  doubt,  to  agree 
with  the  opinion  of  Mr.  Sheriff-substitute  Dove  Wileon,  in  his  valuable  book 
on  Court  Practice  (2nd  edition,  p.  348),  that  the  provisions  as  to  appeal  of  the 
Act  of  1853,  seem  inapplicable  to  eeeeioi" 

AcL—J.  M,  SutherUmd. AU.—G.  M.  Sutherland. 


SHERIFF  COURT  OF  FIFESHIRE,  CUPAR. 

Sheriffs  Crichton  and  Bsatsok  Bill. 
LAWSON  AND  CBS.  V.  KEDDis  AND  CBS. — 13^  and  2Q1h  April  1876. 

Education  Scotland  Act  {lS72)^Dieputed  School  Board  EUcHcn.—HeH  that, 
S.-S.'8  decision  final  and  an  appeal  to  Shoiff  incompetent 

The  petrs.  averred,  inter  oZta,  that  the  retumin^-officer  admitted  and  counted 
a  voting  paper  which  contained  fourteen  crosses  instead  of  seven^  or  otherwise 
containea  markings  other  than  the  crosses  of  figures  allowed  by  law,  that  if  said 
ballot  paper  had  been  rejected,  James  Thomas  would  have  been  elected  instead 
of  William  Brown,  and,  inter  alia,  prayed  the  Sheriff  to  examine  and  scrutinixe 
the  ballot  papers,  and  to  reject  such  as  might  be  found  to  be  invalid,  and  to  de- 
clare that  Mr.  Brown  had  not  been  duly  elected,  and  that  Mr.  Thomas  had. 
The  case  was  tried  ewnmarily  before  S.-S.  Beatson  Bell,  who  pronounced  the 
following  interlocutor: — ''Having  again  considered  this  petition  and  proof 
adduced,  and  having  heard  parties*  prors. :  Finds  that  the  parties  declared  by 
the  retuming-officer  to  have  oeen  elected  have  been  duly  elected,  and  daoe^oa : 
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Finds  the  petn.  liable  to  the  respte.  in  £Z^  138.  6d.  of  expenses,  for  which 
decerns  against  them  :  Appoints  the  clerk  to  reseal  the  ballot  papers,  and  deliver 
them  to  uie  retoming-omcer." 

The  petrs.  minuted  an  appeal^  and  craved  an  oral  hearing.  At  the  diet 
fixed  for  debate  Mr.  Campbell  Smith,  Advocate,  instructed  by  Mr.  W.  M.  John- 
stone, S.S.C.,  Cupar,  appeared  for  the  petrs.,  and  M  r.  Thomas  Davidson.  Solicitor, 
Cupar,  for  the  respts.  Mr.  Davidson  objected  to  the  competency  of  tne  appeal, 
ana  after  a  lengthy  debate  the  Sheriff  made  avizandum.  He  afterwards  issued 
an  interlocutor  in  the  following  terms  : — 

'<  EdiffihiiTgh,  ^ik  April  1876.— The  SberifT,  having  heard  the  counsel  for  the 
petrs.  and  the  procurator  for  the  respts.  on  the  foregoing  appeal,  dismisses  the 
same  as  incompetent :  Finds  no  expenses  due,  and  aecems. 

'*  Jas.  Abthtjb  Crichton. 

^Noie. — The  election  of  a  School  Board  for  the  parish  of  Kettle  took  place 
on  3l8t  March  1876,  and  Alex.  Keddie,  schoolmaster.  Kettle,  acted  as  retum- 
ing-officer.    Wm.  £rown,  merchant,  Kettle,  and  Qeorge  Beveridge,  manu- 
facturer, Kettle,  were  declared  duly  elected  members  of  the  board.    The  petrs. 
make  the  present  application  in  order  to  have  the  ballot  papers  scrutinizec^  and 
to  have  it  declared  (I)  that  the  said  William  Brown  was  not  dulv  elected,  in 
respect  that  he  did  not  receive  so  many  votes  as  the  petr.  James  Thomas  ;  and 
(2)  that  the  said  Gkorge  Beveridge  is  disqualified  from  being  a  member  of  the 
said  Board  in  respect  that  he  acted  as  assistant  to  the  said  Alex.  Keddie,  the 
retuming-officer.    On  the  petition  being  presented,  the  S.-S.  appointed  Alex. 
Keddie  to  appear  personally  on  13th  April,  and  ordained  him  to  produce  in  a 
sealed  packet  all  the  ballot  papers.    On  13tn  April  the  S.-S.,  in  presence  of  the 
parties  or  their  procurators,  made  a  scrutiny  of  the  ballot  papers,  and  a  proof 
was  led  of  the  averments  of  the  petrs.  as  to  uie  personal  diaquaHfication  of  the 
said  Gea  Beverid^    Four  witnesses  were  examined,  but  no  record  of  the 
evidence  was  maae.     The  S.-S.,  on  considering  the  proof,  found  'that  the 
parties  declared  by  the  retuming-officer  to  have  been  elected  have  been  duly 
elected.*    Ag^ednst  this  decision  the  petrs.  appealed.    At  the  hearing  before  the 
SherifiT  the  respts.  objected  to  the  competency  of  the  appeal.    The  Sheriff,  on 
consideration  of  the  14th  section  of  the  Act  36  and  36  Vict.,  cap.  6S,  which 
urovides  for  the  determination  of  questions  regarding  the  election  of  School 
Boards,  is  of  opinion  that  the  objection  to  the  competency  is  well  founded. 
That  clause  provides  that '  any  question  or  dispute  regarding  the  election  of  a 
candidate  shall  be  summarily  deteimined  by  the  Sheriff  of  the  county,  .  .  . 
and  the  determination  shall  be  final'    It  was  argued  for  the  appellants  that  the 
expression  '  the  Sheriff  of  the  countv '  excluded  the  S.-S.  from  trying  questions 
under  this  clause,  especiallv  as  tne  interpretation  clause  did  not  expressly 
provide  that '  Sheriff'  shoula  include  '  S.-S.'    The  case  of  Fleming  v.  Diekton, 
19th  December  1862, 1  Mac.  188,  appears  to  be  a  decision  expressly  against  this 
contention.    Besides,  no  objection  olthis  kind  was  stated  when  this  petition  was 
under  the  consideration  of  the  S.-S.     It  was  further  contended  by  the  petrs. 
that  appeal  *to  the  Sheriff  was  competent  in  respect  that  there  are  no  words  in 
the  14tn  clause  of  the  Education  Act  expressly  excluding  appeal,  and  that  the 
decision  of  the  '  Sheriff  of  the  county '  means  the  decision  of  the  '  Sheriff 
Court,'  according  to  the  ordinary  procedure,  and  not  the  decision  of  a  single 
Judge  of  that  Court.    It  is  true  there  are  no  words  exprudy  excluding  appeal, 
but  the  terms  of  the  clause  are  such  as  to  show  that  it  was  not  contempuited 
there  should  be  a  regular  process  in  the  Sheriff  Court,  with  appeals  at  various 
stages.    In  the  opinion  of  the  Sheriff,  it  would  be  contrary  to  the  meaning  of 
the  Act  to  have  any  record  or  pleaoings  other  than  the  petition  and  inter- 
locators.    The  '  question  or  dispute  regarding  the  election  of  a  candidate '  is  to 
be  determined  summarilv  by  the  Sheriff  or  the  county,  that  is,  either  the 
Sheriff  or  S.-S.,  and  the  decision  is  to  be  final  J.  A.  C." 

AcL — Mr,  Campbell  Smith, Agents. — Drumnumd,  NiehoUon,  and  John- 

•toM.*-— iltt. — Thomoi  Davidion. 
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SHERIFF  COURT  OF  LANARKSHIRE. 
Sheiiffs  Dickson  and  Scott  Monobzbff. 

PETITION  BBOADFOOT  AND  SONS  V.  TANFISLO. 

Matter  and  Servant — Verbal  contract  of  Apprenticeship, — The  following  inter- 
locutoTB  were  pronounced  in  a  petition  presented  at  the  instance  of  a  firm  of 
masters  for  the  purposes  of  compelling  an  apf>reutice  to  return  to  his  work  and 
to  find  caution  lor  continuing  at  it,  or  otherwise  to  have  him  imprisoned.    The 
petition  did  not  set  forth  any  written  contract  of  apnrenticeship,  but  in  the 
nanatiye  it  was  stated  that  the  respt.  had  either  enterea  into  a  contract  for  siz 
years,  or  for  one  year,  which  by  tacit  relocation  had  been  continued  year 
by  year,  and  that  he  had  left  his  employment  before  the  expiry  of  the 
sixtn  year. 
The  S.-S.  after  hearing  parties  issued  the  following  interlocutor  : — 
^*  Gkugow,  April  27th,  1876. — Having  heard  procurators  for  the  petrs.  and 
for  the  respt  and  made  avizandum, — In  respect  tnat  the  petrs.  do  not  relevantly 
aver  that  a  contract  of  apprenticeship  had  been  entered  into  by  the  respt  wim 
them  dismisses  the  petition  :  Finds  the  petra  liable  to  the  respt  in  expenses, 
and  decerns.  W.  Q.  Scott  Moncrieff. 

''  Note. — This  is  an  application  for  the  common  law  remedy  by  which  a 
master  can  recover  a  deserting  servant  or  apprentice,  and  compel  him  to  find 
caution  for  fulfilling  his  contract  of  service.  This  remedy  has  been  looked  upon 
as  a  doubtful  one  by  more  than  one  authority,  and  the  competency  of  granting 
such  a  warrant  as  is  now  sought  by  the  petrs.  from  the  Sheriff,  gave  rise  to 
much  discussion  and  difference  of  opinion  amongst  the  judges  in  the  case  of  Lees 
y.  Qrangemouth  Coal  Company,  20th  February  1846,  18  Scottish  Jurist,  273. 
One  of  the  objections  taken  in  the  present  case  by  the  respt  to  the  petition  is 
that  the  procedure  sought  under  it  is  not  in  accordance  with  that  provided  by 
the  Sheriff  Court  Act  of  1853.  The  S.-S.  is  of  opinion  that  assuming  the 
petition  to  be  now  a  competent  remedy,  there  is  no  force  in  this  objection. 
The  application  is  of  ^uite  a  peculiar  nature,  quasi  criminal,  in  fact,  and  accord- 
ing to  the  opinion  laid  down  by  Lord  Deas  in  the  case  of  Cameron  v.  Murray 
ar^  Hepburn,  March  8,  1866,  38  Scottish  Jurist,  281,  the  proceedings  may  be  of 
the  most  summary  character.  But  then  it  is  doubtful  whether  the  '  Employers 
and  Workmen  Act  1875 '  has  not  rendered  this  common  law  application  in- 
competent. Such  a  doubt  has  been  expressed  by  Mr.  Dove  Wuson  in  the 
latest  edition  of  his  work  on  Sheriff  Court  Practice  (p.  395),  and  a  still  greater 
authority  upon  all  that  relates  to  the  laws  of  master  and  servant  has  also  treated 
the  common  law  procedure  as  doubtful  (Fraser  on  Master  and  Servant, 
Appendix). 

'^The  S.-S.  does  not,  however,  think  it  necessary  to  decide,  whether  such 
applications  are  incompetent,  because  he  has  given  effect  to  another  objection 
urged  upon  him  in  the  course  of  the  able  debate  to  which  this  petition  gave 
rise.  Tne  narrative  contained  in  the  petition  does  not  set  forth  that  there  was 
any  written  contract  or  indenture  between  the  petrs.  and  the  respt,  and  it  was 
conceded  for  the  petrs.  at  the  debate  that  there  was  no  such  contract  The 
petrs.  say  that,  in  May  1870,  the  respt  undertook  to  serve  them  as  their 


been  an  apprentice  of  the  petrs.  in  the  year  1876,  when  only  the  other  day  he 
left  their  employment  Now  the  S.-S.  thinks  that  before  attempting  to  put  in 
force  so  extreme  a  remedy  as  that  sought  by  the  petrs.,  ttuey  must  set  forth  a 
clear  and  imdoubted  title.  Now,  is  there  such  a  thing  as  a  verbal  contract  of 
apprenticeship  ?  The  very  word  '  indenture '  indicates  a  written  contract 
Mr.  Fraser  (Master  and  Servant,  p.  445)  says  that  it  is  a  contract  which  '  can 
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ozily  be  constituted  by  writing,'  and  he  adds  (446),  *  The  doctrine  of  rei  inter- 
vcfUug  has  never  yet  been  applied  in  this  countiy  to  a  verbal  contract  of 
apprenticeship  ;  in  all  cases  an  informal  writing  has  been  produced  to  which 
the  proceedings  of  parties  had* reference,  and  all  uie  cases  assume  that  a  verbal 
contract  followed  by  rei  interventus  is  nulL'  Now,  it  is  only  upon  the  ground 
that  the  verbal  contract  has  in  this  case  been  followed  by  rei  irUerventui  that 
the  petrs.  base  their  application,  for  manifestly  a  verbal  contract  of  service  for 
six  years  is  by  itself  absolutely  nulL  In  these  circumstances,  the  S.-S. 
is  of  opinion  that  it  would  be  in  the  highest  decree  improper  to^ow  re- 
course to  a  remedy  which  at  the  best  is  of  so  doubtfiu  a  natiure. 

"W.  Q.  S.  M." 

The  petrs.  appealed,  when  Sheriff  Dickson  pronounced  the  following 
judgment : — 

^  GkugoWf  I7th  May  1876. — Having  heard  counsel  for  the  petr.,  and  the 
respt^'s  agent  on  the  petr.'s  appeal,  and  considered  the  petition,  for  the  reasons 
stated  by  the  S.-S.  and  in  the  note  hereto,  adheres  to  the  judgment  appealed 
against,  and  decerns.  W.  G.  Dickson. 

"  NoU. — Two  questions  of  importance  arise  on  this  appeal,  viz.,  Ist,  Is  an 
Implication  of  this  kind  now  competent  at  common  law  i  and,  2nd,  Does  the 
petition  relevantly  set  forth  a  contract  of  apprenticeship  ?—l.  Whether  the 
cases  noticed  by  the  S.-S.  were  rightly  decided  or  the  reverse,  they  must  be 
held  to  have  laid  down  the  rule,  binding  upon  this  Court,  that,  before  the  Master 
and  Servant  Act  of  1875,  a  petition  like  tne  present  was  competent  at  common 
law.    The  respondent's  agent  contended  that  all  such  common  law  remedies, 
whether  competent  or  not  previously,  have  been  superseded  or  abrogated  by 
that  Act,  and  the  Employers  and  Workmen's  Act  of  last  year.    (1.)  The  Act 
of  1867  does  not  expressly  provide  that  the  common  law  remedies  shoidd  be  no 
longer  competent,  nor  is  it  thought  to  do  so  by  implication.    It  enacts  meas- 
ures which  the  Legislature  considered  appropriate  for  enforcing  contracts  of 
service  and  apprenticeship.    But  these  were  supplementary  to  those  which 
existed  at  common  law  at  the  time  it  was  passeo.    Not  merely  is  there  no 
sach  inconsistency  between  the  common  law  and  the  statutory  remedies  as 
infers  that  the  former  were  aboHshed,  but  the  Act  expressly  maintains  them  as 
reffs^s  apprentices  by  providing  (section  24)  that  '  nothing  in  this  Act  shall 
tsxe  away  or  abridge  any  local  or  special  jurisdiction  touching  apprentices.' 
Even  witnout  such  a  provision  it  could  not  be  held  that  common  law  remedies 
weie  abolished  by  an  Act  which  provided  additional  remedies  for  enforcing 
the  same  rights.    That  provision  leaves  no  room  for  doubt  upon  the  point. 
Supposing,  however,  that  the  Act  of  1867  were  to  be  held  as  having  superseded 
the  common  law  upon  the  matters  to  which  it  relates,  its  effect  in  that  respect 
most  have  ceased  upon  its  being  repealed  by  the  Conspiracy  Act  of  1875,  sec. 
11,  upon  which  the  common  law  remedies  would  accordingly  have  levived. 
The  Employers  and  Workmen  Act  of  1875  expressly  provides  that  the  powers 
which  it  confers  '  shall  be  in  addition  to  any  jurisdiction '  which  the  Court 
ni^[ht  have  exercised  if  the  Act  had  not  passed.    The  Sheriff  accordingly  is  of 
opinion  that  the  remedies  at  common  law  for  breaches  of  contract  of  appren- 
ticeship are  now  subsisting,  notwithstanding  the  provisions  of  the  Acts  of  1867 
and  1875.    (8.^  No  case  was  quoted  to  the  Shenff,  and  none  has  been  found 
by  him,  in  which  it  was  decided  that  a  verbal  contract  of  apprenticeship  fol- 
lowed by  rei  irUenfentus  is  effectual    The  only  indication  of  authority  to  that 
effect  is  in  the  case  of  Shymer  y.  M*Intyre,  1781,  M.  5727,  where  *  it  was 
observed  on  the  Bench — ^As  there  is  full  evidence  of  an  agreement  between  the 
parties,  thei^  would  have  been  good  ground,  altogether  independent  of  the 
indentare.  for  compelling^  either  of  them  to  enter  regularly  into  a  written  con- 
tract'   This,  however,  was  a  mere  obiter  dictwn  (apparently  by  only  one  of 
^  judges  present— wliich  of  them  does  not  appear),  for  the  dispute  in  that 
case  did  not  arise  on  a  verbal  contract,  but  on  an  incomplete  writing,  followed 
^7  m  inUrventue.    It  may  be  doubted  whether  the  observation,  whidi  involves 


328  SHERIFF  COUBT  BEPOBTEB. 

* 
a  novelty  both  in  principle  and  procednre,  has  been  correctly  reported.  The 
Lord  Juatice-Clerk  (IngliB)  laid  down  the  law  very  differently  in  the  case 
of  Murray  v.  Gilchrist  (1863,  4  Irving,  461),  where  service  had  followed 
upon  a  verbal  agreement  His  Lordship  observed — *  It  is  not  very  easy  to 
understand  what  the  precise  contract  is  which  the  complainer  here  alleges  was 
the  contract  broken  ;  out  the  foreman  of  the  (complainer^s)  firm  distincuy  savs 
that  he  engaged  the  suspender  in  June  1861,  to  serve  as  an  apprentice  for  tbe 
period  of  five  years— that  no  writing  passed,  and  that  at  the  end  of  each  year 
ne  was  to  get  an  increase  of  wages.  From  this  it  is  plain  that  the  contract 
was  not  a  contract  of  apprenticeship — no  such  contract  is  valid  without  an 
indenture/  Mr.  Fraser  is  decidedly  of  opinion  that  apprenticeship  can- 
not be  constituted  by  verbal  contract,  followed  by  ret  interventtLs,  In 
addition  to  the  reasons  which  he  gives  for  this  view,  in  which  the  Sheriff 
concurs,  it  may  be  observed  that  tne  necea«dty  for  the  consent  of  the  curator 
of  the  apprentice  (who  is  invariably  under  age)  almost  necessarily  infers  a 
written  contract,  signed  bv  both  apprentice  and  curator,  as  there  would  be 
verv  great,  if  not  insuperable,  difficulty  in  the  way  of  establishing  the  consent  of 
both  to  a  verbal  contract  and  subsequent  rei  interverytus.  In  the  present  case 
the  respondent  is  admittedly  a  minor  ;  but  the  petr.  only  avers  that  the  con- 
tract was  constituted  bv  verbal  agreement  with  him  and  rei  interverUus,  no 
allusion  being  made  to  his  curator.  The  petr.'s  case  then  is,  that  if  a  boy  of 
fourteen  years  old  agrees  verbally  to  an  apprenticeship  for  a  number  of  years^ 
without  the  consent  of  his  father  or  other  guardian,  and  enters  upon  the  em- 
ployment, also  without  such  consent,  he  is  Dound  to  serve  out  the  full  period 
of  the  indenture,  however  inconsistent  that  may  be  with  his  best  interests,  and 
with  the  arrangements  of  those  whose  duty  it  is  to  provide  for  his  education 
and  for  his  training  for  the  business  of  his  life.  The  statement  of  such  a  pro 
position  is  suflScient  for  its  refutation.  Further,  the  petr.s*  attempt  to  eke  out 
their  case  by  averring  that  by  the  contract,  as  understood  by  the  custom  of 
the  trade,  the  respondent  a^ed  to  serve  the  petr.  for  six  years  of  the  appren- 
ticeship ;  in  other  words,  that  at  the  very  time  he  is  said  to  have  entered  into 
the  trade  for  the  purpose  of  learning  it,  he  is  to  be  as  bound  by  the  practice  of 
the  trade  of  whicn,  ex  hypothenif  he  must  be  assumed  to  have  been  isnorant ; 
and  this  notwithstanding  that  it  is  not  averred  that  he  hod  any  knowledge,  or 
any  means  of  knowled^,  regarding  it  when  his  service  begui.  On  these 
grounds  the  Sheriff  considers  that  the  main  averment  in  the  petition  is  irrele- 
vant. Still  more  so  is  the  subsidiary  one  as  to  an  annual  contract,  renewed  on 
the  principle  of  tacit  relocation  ;  for  admittedly  the  respondent's  wases  were  in- 
creased each  year,  and  consequently  one  of  the  essential  elements  of  we  contract 
was  changed  annually  (see  Murray  v.  M^GiUhrist,  1863, 4  Irving,  461).  Bendea, 
the  idea  of  a  succession  of  six  annual  contracts  of  apprenticeship  involves  a 
contradiction  in  terms.  The  petr.'s  counsel  contended  that  the  objections  thus 
noticed  did  not  properly  arise  upon  the  question  of  the  relevancy  of  the  PJ^ti- 
tion,  but  on  the  proof  which  should  therefore  be  allowed  before  answer.  This 
is  thought  to  be  erroneous.  The  petition  is  silent  upon  several  essential  ele- 
ments of  the  contract  of  apprenticeship  on  which  it  is  laid,  and  the  petr.'a 
counsel  did  not  dispute  at  the  bar  that  the  silence  is  intentional  If  the  views 
of  the  law  stated  dv  the  S.-S.  and  this  note  are  correct,  the  petr.  could  not 
succeed  in  a  proof  if  it  were  allowed.  No  proper  object  could  therefore  be 
attained  by  allowing  one.  Besides,  in  cases  of  a  quoii  criminal  nature  like  the 
present,  the  complainer  must  come  into  court  with  a  relevant  complaint ;  and 
the  party  complamed  upon  is  not  bound  to  answer  one  which  is  not  relevant. 
A  proof  before  answer  of  the  averments  in  the  complaint  is  inappropriate  to 
cases  of  this  kind.  W.  Q.  D." 

AU.'-Mt.  Muirhead. Alt.^JF.  B.  Fauldi. 
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THE  PLEA  OF  INSANITY  IN  CRIMINAL  CASES. 

EvxB  since  it  has  become  the  practice  to  adduce  the  evidence  of 
experts  in  cases  of  insanity,  there  has  been  a  standing  dispute  which, 
in  this  country  at  least,  is  not  nearly  settled.    The  doctors  accuse 
the  lawyers  of  holding  views  which  are  inconsistent  with  our 
present  knowledge  of  insanity,  and  which  have  in  many  cases  led 
to  grievous  cases  of  injustice.    The  lawyers  retort  that  their  anta- 
gonists forget  the  purposes  of  the  criminal  law,  and  would  sacrifice 
the  safety  of  society  to  doubtful  theories.    Perhaps,  even  on  the 
extreme  view  of  either  side,  the  mischief  is  not  so  grave  or  pressing 
as  it  is  represented  to  be ;  but  it  is  at  least  a  scandal  that  such  accu- 
sations can  be  bandied  about  in  connection  with  the  administration 
of  criminal  justice ;  and  if  any  alteration  is  required,  the  initiation 
naturally  lies  with  the  legal  profession.    That  some  reconsideration 
of  the  legal  position  is  called  for,  is  at  least  probabla    It  is  de- 
numded  unanimously  by  the  medical  profession;   and  although 
it  may  be  said  that  this  as  a  claim  for  increased  jurisdiction  must 
be  listened  to  with  caution,  it  must  be  remembered,  on  the  other 
hand,  that  the  existing  lines  were  laid  down  by  the  law  at  a  time 
when  medical  science  on  the  subject  was  as  yet  non-existent    It  is 
certain  also  that  we  are  at  variance  with  every  foreign  system  of 
jurisprudence,  and  that  all  the  most  recent  and  carefully  considered 
l^islation  has  been  in  the  direction  of  increasing  the  difference. 
Further,  we  cannot  examine  many  cases  without  discovering  that 
the  verdict  of  the  jury  is  frequently  irreconcilable  with  the  legal 
direction  of  the  Judge,  and  that  in  some  cases  where  the  jtuy  havu 
convicted,  the  sentence  has  been  altered  by  the  Home  Secretary 
acting  practically  through  ^  medical  commission.    All  this  points 
|o  a  state  of  affairs  requiring  examination,  but  in  England,  at  least, 
^  has  had  as  yet  no  effect  on  judicial  practice,  and  perhaps,  indeed, 
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could  not,  considering  the  way  in  which  the  existing  law  was 
settled.  In  Scotland  we  are  not  quite  so  firmly  bound.  Our  Judges 
have  frequently  shown  a  tendency  to  treat  the  question  more  freely ; 
and  recently  the  Lord  Justice-Clerk  seems  to  have  wholly  discarded 
the  old  formula,  and  put  the  question  to  the  jury  in  terms  which 
most  will  consider  a  great  advance  on  the  old  views. 

The  controversy  embraces  two  questions,  which  are  logically  dis- 
tinct, but  practically  much  involved  with  each  other.  The  first  is 
the  question  of  definition — ^What  is  the  issue  of  fact  to  be  sub- 
mitted to  the  jury  ?  The  second  is  a  question  of  proof — How  far 
the  fact  to  be  ascertained  is  one  that  lies  within  the  province  of 
medical  science,  and  therefore  one  that  can  only  be  satisfactorily 
established  by  the  evidence  of  medical  experts.  It  is  clear  that 
the  answer  to  the  last  question  depends  very  much  on  the  answer 
to  the  first ;  and  their  connection  is  marked  historically  by  the  fact 
that  the  old  judicial  definition  has  been  associated  with  a  tendency 
to  depress  the  value  of  medical  evidence,  varying  in  each  case 
according  to  the  tenacity  with  which  the  individual  Judge  clung  to 
his  definition ;  while,  on  the  other,  the  newer  legislation  is  invariably 
accompanied  by  the  increased  prominence  and  importance  of  the 
opinions  of  experts.  Without  investigating  the  nature  of  this  con- 
nection more  closely  at  present,  it  is  enough  to  say  that  the  tendency 
to  change  has  arisen  from  a  change  in  our  knowledge  of  the  nature 
of  insanity.  The  jural  notion  of  responsibility,  founded  on  normal 
psychology,  has  remained  practically  unaltered,  but  since  the  terms 
of  the  exception  were  first  fixed,  our  knowledge  of  its  grounds  has 
become  immensely  changed  and  extended,  and  if  we  desire  to  know 
the  real  bearings  of  our  present  position,  we  must  in  the  first 
instance  understand  the  historical  relations  under  which  it  was 
settled. 

The  present  English  definition  was  practically  fixed  by  Sir 
Matthew  Hale  in  his  work  on  the  *'  Pleas  of  the  Crown."  Before  his 
time  the  English  law,  though  recognizing  it  as  an  exception  to  the 
general  rule  of  responsibility,  had  no  definition  of  insanity  in  the 
proper  sense  of  the  term ;  but  made  use  of  terms  which  were  really 
the  same  as  those  in  popular  use,  and  which  therefore  included  only 
the  more  extreme  and  striking  cases.  The  general  appellation  was 
Tum  compos  mentis,  "  of  non-sane  memory,"  which  included  as  species 
the  two  well-known  terms  of  idiot  and  lunatic — distinctions  which 
though  important  in  civil  law,  were  of  no  consequence  in  criminal 
cases.  Hale's  work,  for  the  first  time,  put  the 'rule  and  its  excep- 
tion on  a  philosophical  basis,  and  both  from  his  own  great  authority 
and  from  the  fact  that  it  was  the  first  really  systematic  exposition 
of  criminal  law,  it  was  accepted  as  the  leading  authority  on  this 
point  for  nearly  two  centuries.  He  placed  the  question  on  its 
theoretical  basis,  by  laying  down  as  the  fundamental  principle  that 
''where  there  is  no  will  to  commit  an  offence,  there  can  be  no 
transgression ;  and  because  the  liberty  or  choice  of  the  will  pre- 
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supposes  imdertandiiig,  it  follows  that  where  there  is  a  total  defect 
of  the  imderstanding,  there  can  be  no  free  act  of  the  will"  Hale 
therefore  adopted  and  stated  as  the  ground  principle  t)f  legal  respon- 
sibility, the  freedom  of  the  will,  not  of  course  in  its  metaphysical, 
but  in  the  purely  empirical,  sense,  and  the  force  of  the  exception  of 
insanity  lay,  according  to  him,  in  the  destruction  of  understanding 
or  intelligence  which  was  a  necessary  condition  of  this  freedom. 
The  question  did  not,  and  at  that  time,  perhaps  could  not,  occur  to 
him  whether  insanity  might  not  in  fact  affect  the  will  otherwise 
than  through  the  understanding. 

It  may  at  first  sight  appear  from  this  that  Hale  did  not  materially 
differ  from  the  rude  conceptions  of  his  predecessois,  but,  in  point  of 
fact,  he  had  made  some  steps  that  were  more  important  in  the 
subsequent  history  of  the  law  than  the  mere  philosophical  state- 
ment of  principle.  He  was  the  first  to  recognize  distinctly  the 
existence  of  cases  of  insanity  which  he  called  partial  lying  outside 
the  boundary  of  irresponsibility,  as  to  which  he  felt  keenly  the 
difficulty  of  discrimination  and  the  impossibility  of  strict  legal 
definition.  The  test  which  he  proposes,  whether  or  not  the  accused 
had  ordinarily  the  understanding  of  a  child  of  14  years, — a  test 
wholly  inapplicable  in  the  most  of  cases, — indicates  at  once  his 
readiness  to  interpret  the  exception  liberally,  and  his  unavoidable 
ignorance  of  the  true  nature  of  the  subject  with  which  he  was 
dealing.  But  omitting  some  points  of  minor  importance,  it  may 
be  said  generally  that  Hale's  influence  resulted  in  this :  that  the 
general  terms  which  were  susceptible  of  indefinite  and  impercep- 
tible extension,  were  replaced  by  a  rigid  definition  which  was 
founded  on  intellectual  characteristics,  and  which  admittedly 
excluded  cases  of  true  insanity,  differing  only  in  degree  from  those 
which  it  embraced.  Henceforward  it  was  the  task  of  the  lawyer  to 
discriminate  not  between  sanity  and  insanity,  but  between  two 
grades  of  insanity,  the  lower  of  which  was  vhoUy  thrown  out  of 
account  by  the  law,  and  to  do  this  by  a  direct  estimate  of  the 
amount  of  intelligence  in  each  case.  KaturaUy  enough  these  points 
became  even  more  sharply  defined  in  the  hands  of  subsequent 
Judges,  who  had  not  the  same  keen  sense  of  the  difficulties  of  the 
position  as  Hale  had. 

The  first  prominent  judicial  application  of  these  principles  was 
at  the  trial  of  Arnold  for  shooting  Lord  Onslow  in  1724  There 
can  be  no  doubt  that  Arnold  was  mad,  and  acted  under  the 
influence  of  insane  delusions,  but  he  exhibited  some  symptoms 
of  plan  and  deliberation  in  the  perpetration  of  the  crime.  Justice 
Tracy  summed  up  against  the  prisoner,  dwelling  particularly  on 
the  evidence  of  design,  and  put  the  question  to  the  jury  whether 
the  evidence  showed  a  man  ''who  knew  what  he  was  doing, 
and  was  able  to  distinguish  whether  he  was  doing  good  or  evU, 
and  understood  what  he  did.''  Arnold  was  convicted  and 
sentenced  to  death,  but  respited  at  the  instance  of  Lord  Onslow. 
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The  next  important  caae  was  tliat  of  Lord  Fenen  in  1760,  in 
which  the  law  waa  stated  in  the  same  way  hj  the  Solidtor- 
Geneial  Yorke.  It  may  he  noted  that  this  was  the  fiist  case  in 
which  medical  evidence  was  piodnced  in  defenca  These  cases 
prove  sntBdently  how  thoronghly  Hale's  doctrine  had  been  accepted 
by  the  lawyers  of  last  centmy,  and  taming  to  Scotland  we  find 
in  Sir  Archibald  Kinloch's  case  that  the  same  principles  wote 
laid  down.  The  Lord  Justice-Clerk  M'Queen  draws  the  distinc- 
tion between  total  and  partial  insanity,  and  pot  it  to  the  jury — 
''If  it  was  yonr  opinion  that  he  was  capable  of  knowing  that 
murder  was  a  crime,  in  that  case  yon  have  to  find  him  goilty.'* 
One  attempt  only  was  made  to  obtain  a  change,  and  that  was  by 
Erskine,  in  his  remarkable  speech  for  Hadfield  in  1800,  bnt  it  waa 
obviously  made  under  the  special  exigencies  of  the  case.  Hadfidd 
in  one  sense  could  certainly  distingnifth  between  right  and  wrong, 
and,  indeed,  committed  the  crime  chiefly  that  he  might  be 
punished,  but,  on  the  other  hand,  it.  was  equally  clear  that  he  waa 
wholly  insane,  and  that  the  act  was  directly  traceable  to  the 
insane  delusion.  Erskine  saw  plainly  the  danger  of  taking  his 
stand  on  the  old  law,  and  contended  that  the  true  test  waa 
delusion,  in  this  way  drawing  a  difference  between  Hadfield's  caae 
and  other  preceding  cases  when  the  motives  to  the  crime  had 
some  ground  in  fact  The  question  was,  however,  put  by  Lord 
Kenyon  in  the  old  way,  and  Hadfield  was  acquitted,  i>06sibly 
because  he  was  so  mad  that  no  jury  could  have  convicted  him 
under  any  direction;  bnt  it  is  possible  also  that  although  he 
clearly  knew  the  difference  between  l^al  right  and  wrong,  he 
certamly  in  this  particular  instance  did  not  know  that  he  waa 
morally  wrong,  but  on  the  contrary,  believed  that  he  was  acting 
under  divine  command,  and  may  in  that  sense  have  been  acquitted 
in  accordance  with  the  direction  of  the  Judge.  Erskine's  speech 
therefore  had  no  real  effect  on  the  law,  nor  indeed  deserved  to 
have,  for  his  test  was  hopelessly  bad,  but  it  is  memorable  as  the 
first  attempt  to  break  away  from  the  old  lines,  and  it  also  led  the 
way  to  Cockbum's  defence  of  M'Naghton,  which  practically 
brought  about  the  permanent  settlement  of  the  law,  and  pre-: 
vented  the  further  possibility  of  judicial  change.  In  that  case 
the  public  attention  had  been  aroused  by  a  great  crime  committed 
with  much  appearance  of  premeditation,  and  followed  by  acquittal 
on  the  ground  of  insanity.  The  House  of  Lords,  with  the  view 
of  defining  strictly  what  the  law  was,  put  a  series  of  questions  to 
the  Judges,  with  a  special  relation  to  M'Naghton's  case.  M'Naghton 
had  committed  the  crime  imder  the  influence  of  an  insane  delu* 
sion,  and  Cockbum  (now  C.  J.)  had  followed  Erskine  in  his  defence, 
and  founded  largely  on  his  speecL  The  trial  was  stopped,  and 
the  prisoner  acquitted  at  the  suggestion  of  the  presiding  Judga 
The  questions  therefore  wero  put  with  reference  to  cases  of  insane 
delusion,  and  indeed  simply  required  the  Judges  to  point  out  how 
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far  and  in  what  cases  their  existence  destroyed  responsibility. 
But  this  necessarily  inferred  a  statement  of  the  whole  principles 
of  the  law.  These  were  laid  down  in  strict  accordance  with  the 
old  law,  but  the  mere  process  of  further  definition  rendered  them 
more  inelastic  than  formerly,  and  in  one  important  point  a  serious 
retrograde  step  was  perhaps  unconsciously  taken.  The  point  the 
House  of  Lords  desired  to  have  made  clear  was  whether  every  insane 
delusion  was  a  defence  for  crime  committed  in  consequence.  The 
judges  replied  that  it  was  not,  if  the  prisoner  at  the  time  of  com- 
mitting the  crime  "knew  that  he  was  acting  contrary  to  the  law 
of  the  land."  In  other  words,  the  insane  delusion  was  merely  an 
element  in  the  general  question  of  the  prisoner's  knowledge.  If 
his  understanding  was  so  clouded  that  even  apart  from  particular 
delusions  he  was  incapable  of  knowing  the  nature  of  his  act,  it 
■was  obviously  unnecessary  to  inquire  further;  but  in  the  case 
especially  pointed  at  by  the  House  of  Lords,  where  there  was  no 
apparent  general  disturbance  of  the  intellectual  functions,  it  was 
necessary  to  examine  whether  or  not  his  knowledge  of  the  legal 
character  of  the  act  was  destroyed  by  the  delusion  under  which 
he  laboured.  If  it  was  such  that  it  took  away  for  him  the 
illegal  character  of  the  act,  he  was  to  be  acquitted;  if,  on  the 
contrary,  the  delusion,  although  changing  and  distorting  the 
character  of  the  act,  still  left  it,  even  in  the  prisoner's  view, 
contrary  to  the  law  of  the  land,  the  plea  was  of  no  avail,  because 
the  accused,  although  acting  under  error  in  point  of  fact,  was  still 
shown  by  his  own  view  of  the  case  to  have  acted  with  criminal 
intention.  In  one  way  it  was  pushing  the  theory  to  absurdity  to 
say  that  the  action  of  an  admittedly  insane  mind  under  the 
influence  of  exasperating  ideas  shoidd  be  judged  by  exactly  the 
same  rules  as  if  it  had  been  sane,  but  this  was  in  strict  accordance 
with  the  theory  which  looked  solely  to  the  functions  and  content 
of  the  understanding,  and  threw  altogether  out  of  account  the 
different  relations  of  ideas  to  actions.  So  far  therefore  as  their 
treatment  of  the  special  case  of  insane  delusion  was  concerned, 
the  answer  of  the  Judges  made  no  phange,  but  only  stated 
definitely  the  existing  law.  The  mode  in  which  the  question 
-was  to  be  put  to  the  jury  covered  every  case  alike.  They  were 
to  be  told  '*  that  to  establish  a  defence  on  the  ground  of  insan- 
ity, it  must  be  clearly  proved  that  at  the  time  of  committing 
the  act  the  party  accused  was  labouring  under  such  a  defect  of 
reason  from  disease  of  the  mind  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or  if  he  did  know  it,  that  he  did 
not  know  he  was  doing  what  was  wrong."  But  in  one  respect  they 
made  what,  as  we  shall  see,  really  amounted  to  an  important 
alteration.  Their  answer  to  the  first  question  conclusively  inter- 
preted wrong  as  meaning  ''  contrary  to  the  law  of  the  land."  And 
we  may  take  it  that  knowledge  of  right  and  wrong  in  this  sense 
was  really  the  test  they  proposed,  as  we  cannot,  especially  when 
we  consider  the  answers  to  the  whole  questions,  found  upon  such 
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vague  phrases  as  "the  nature  and  quality  of  the  act,"  which 
seems  merely  to  refer  to  its  concrete  relations,  and  to  have  no 
reference  to  an  ethical  or  moral  standard.  The  law  thus  laid 
down  has^  of  course,  ever  since  r^[ulated  the  terms  of  English 
judicial  charges.  In  one  of  the  most  recent  cases  {M'Veiy,  Man- 
chester Spring  Assizes,  1876),  Justice  Blackburn  said  the  question 
was  what  was  the  ^  precise  quantity  of  insanity,  supposing  it  was 
proved  to  exist,  that  would  render  a  person  not  responsible  for  an  act 
of  the  kind  charged  upon  the  prisoner."  The  jury  were  to  find  the 
prisoner  guilty,  **  unless  the  evidence  went  so  far  as  to  produce  a  be- 
lief in  their  mind  that  at  the  time  of  committing  the  crime,  the  dis- 
ease of  the  prisoner's  mind  operated  so  far  that  he  did  not  know  the 
quality  of  his  act,  or  was  not  aware  that  he  was  killing  his  wife, 
or  that  he  did  not  understand  so  as  to  make  him  know  that  he 
was  doing  wrong  when  he  did  it."  In  Scotland  we  are,  of  course, 
in  no  sense  bound  by  the  formal  decision  which  settled  the  English 
law,  but  it  may  be  said  generaUy  that,  until  a  comparatively  recent 
time,  we  followed  in  the  same  direction,  with  trifling  variations. 
Sir  A.  Kinloch's  case  has  already  been  quoted.  Erskine  speaks 
of  idiots  and  furious  persons,  and  seems  to  think  it  necessary  that 
the  understanding  should  be  totally  obscured.  It  is  very  difficult 
to  extract  a  definite  statement  from  Hume.  His  general  proposi- 
tion is  that  the  insanity  must  amount  to  a  total  alienation  of 
reason,  but  he  modifies  this  in  such  a  way  as  to  lead  Eay  into 
the  error  of  supposing  his  opinion  to  be  that  the  judgment  of 
right  and  wrong  had  nothing  to  do  with  the  question  of  respon- 
sibility. What  he  really  did  was  to  point  out  carefully  that  the 
knowledge  of  right  and  wrong  was  only  a  relevant  test  when 
applied  to  the  individual  act  with  a  full  consideration  of  the  light  in 
which  it  was  viewed  by  the  insane  mind  of  the  accused.  It  appears 
generally,  however,  that  the  treatment  of  insane  criminals  in  Scot- 
land was  more  enlightened  towards  the  beginning  of  this  century 
than  the  corresponding  practice  in  England,  but  we  have  no  means 
of  deciding  whether  this  was  owing  to  the  jury  or  to  the  directions 
of  the  presiding  judge.  At  a  later  period  the  definitions  of  the 
English  law  acquired  a  greater  influence.  The  Lord  Justice- 
Clerk  Hope  laid  them  down  very  emphatically  for  the  guidance  of 
the  jury  in  the  cases  of  Gibson  and  Smith,  and  at  that  time  they 
may  be  said  to  be  predominant,  with  the  one  curious  exception 
that  in  Daney's  case  Lord  Cockbum  admitted  moral  insanity 
and  irresistible  impulse,  accompanied,  however,  with  the  warning 

I  that    they  were   to    be    regarded  with    considerable   suspicion. 

Latterly,  however,  the  variation  has  been  very  great.  Lord  Deas 
charged  the  jury  in  Dingwall's  case  that  they  must  convict  if 
they  "  believed  that  the  prisoner  when  he  committed  the  act  had 
sufficient  mental  capacity  to  know,  and  did  know,  that  the  act 
was  contnuy  to  law  and  punishable  by  law."    He  made,  however, 

I  an  exception  of  cases  like  Hadfield's.      In  Bryce's  case  Lord 
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Colonsay  said:  "It  is  a  question  of  fact  whether  the  insanity 
amounted  to  this,  that  he  was  doing  a  thing  which  he  himself 
considered,  and  had  grounds  to  believe,  and  respecting  which  his 
belief  was  a  sincere  one,  that  he  was  warranted  in  doing — whether 
he  really  believed  that  something  had  occurred  which  would  be 
a  ground  for  taking  away  the  life  of  this  unfortunate  girL"    ''  I 
can  by  no  means  endorse  the  doctrine  that  seems  to  be  held,  that 
when  a  man  cannot  control  his  disposition  to  do  an  act,  he  is  not 
responsible  for  it."    The  present  Lord  Justice-Oeneral's  opinion 
seems  most  fully  expressed  in  the  case  of  Mylne  (H.  C.  1863), 
**  The  doctrine  of  criminal  responsibility  is  exceedingly  simple.    If 
a  person  knows  what  he  is  doing,  that  is  to  say,  if  he  knows  the 
act  that  he  is  committing,  if  he  knows  also  the  true  nature  and 
quality  of  the  act,  and  apprehends  and  appreciates  its  consequences 
and  effects,  that  man  is  responsible  for  what  he  does.     If,  from  the 
operation  of  mental  disease,  he  does  not  know  what  he  is  doing, 
or  if  although  he  knows  what  is  the  act  he  is  performing,  he  cannot 
appreciate  or  understand  either  its  nature  or  its  quality,  its  conse- 
quences or  its  effects,  then  he  is  not  responsible.    Mr.  Scott  was, 
I  think,  quite  right  when  he  said  that  if  you  are  once  satisfied 
that  the  man  was  under  the  influence  of  insane  delusion  at  the 
time  the  act  was  committed,  you  have  no  occasion  to  inquire 
further  whether  he  knew  what  was  right  from  what  was  wrong,  or 
whether  he  knew  what  was  murder  in  the  eye  of  the  law ;  because 
if  he  was  in  point  of  fact  at  the  time  under  the  influence  of  insane 
delusions,  the  law  at  once  presumes  from  that  that  he  cannot 
appreciate  what  he  was  doing."    Lord  Cowan,  in  M'Fadyen's  case 
(1860),  directed  the  jury  to  consider  "  whether  the  panel  possessed 
intellect  enough  to  know  the  distinction  between  right  and  wrong, 
and  that  in  the  very  commission  of  the  crime  charged,  and  at  the 
time ;  or  if  he  knew  that  distinction,  was  he  under  disability  from 
want  of  sufficient  rational  power  to  govern  his  actions,  and  to  con- 
trol his  emotions  and  desires  f    In  Tiemey's  case.  Lord  Ardmillan 
said :  "  If  there  was  a  recurrence  of  the  disease  depriving  the  man 
of  controlling  his  actions,  impelling  him  irresistibly  to  commit 
certain  actions,  that  excluded  responsibility."    Lastly,  in  Sinclair 
(H.  C.  1871,  2  Couper  90),  Lord  Moncreiff  said:  "All  that  I  have 
to  state  to  you  in  the  shape  of  a  direction  of  law  is  this,  that  if 
the  prisoner  was  of  sound  mind  when  she  committed  this  crime, 
she  is  responsible  for  its  consequences,  but  if  she  committed  it 
when  of  unsound  mind,  she  is  not  responsible."    And  in  the  recent 
case  of  Macklin  in  Glasgow,  the  same  learned  judge  laid  down  as 
the  fundamental  legal  principle,  **  that  a  man  is  not  responsible  for 
his  actions  if  he  be  of  unsound  mind."     It  is  obvious  that  these 
directions  differ  considerably,  and  we  shall  better  appreciate  the 
importance  of  the  differences  when  we  afterwards  come  to  examine 
their  character  in  detail.    Lord  Deas  and  Lord  Colonsay  adhere  to 
the  English  law,  Lord  Deas  indeed  using  almost  the  same  words  as 
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the  English  Judges.  The  langoage  of  the  Lord  Jnstice-Genenl  is 
capable  of  a  somewhat  wider  coDStn]ction»  though  adhering  closely 
in  the  main  to  the  knowledge  test  Lords  Cowan  and  Ardmillan 
admit  the  consideration  of  want  of  control  and  irresistible  impulse 
which  Lord  Colonsay  had  expressly  repudiated*  while  Lord  Mon- 
creiff  departs  entirely  from  the  previous  directions,  and  puts  the 
l^al  question  in  a  form  identical  with  the  old  non  compos  meniia, 
and  substantially  the  same  as  the  more  advanced  foreign  legislation. 
Before  examining  the  meaning  and  value  of  these  diffeient 
criteria,  it  will  be  convenient  to  glance  briefly  at  some  of  the  chief 
points  at  which  medicine  has  come  into  conflict  witii  law  during 
the  period  of  which  we  have  been  speaking,  and  to  indicate  some 
reasons  why  it  has  failed  in  exerting  to  the  full  extent  the  influence 
which  it  claims.  At  the  time  when  the  law  of  insanity  was  in  its 
most  plastic  condition,  scientific  knowledge  of  insanity  was  ab- 
solutely non-existent.  Lisanity  had  not  yet  at  least  in  this  countxy, 
come  ^thin  the  sphere  of  me<Ucal  obset^ation,  and  in  laying  do^ 
the  lines  which  were  to  fix  the  future  boundary  of  responsibility, 
the  law  had  no  material  oT  fact  other  than  that  derived  from 
popular  notions  and  untrained  observers.  Unfortunately,  before  the 
question  could  be  viewed  in  the  light  of  a  more  extended  knowledge, 
the  form  and  limits  of  the  exception  had  become  so  firmly  settle!, 
that  it  was  regarded  rather  as  an  independent  principle  of  law  than 
as  a  statement  of  fact^  which  it  really  was  in  so  far  as  it  laid  down 
the  manner  and  extent  to  which  the  will  was  affected  by  insanity^ 
Nor  were  medical  men,  when  first  confronted  with  this  sharply  de- 
fined and  well-settled  principle,  in  a  situation  to  offer  an  effective 
opposition.  As  we  have  already  mentioned.  Lord  Fenei^s  case  is 
the  first  in  which  medical  evidence  appears,  but  in  that  case  the 
witness  was  only  asked  whether  certain  isolated  facts  were  proo£s 
of  insanity,  a  mode  of  interrogation  which  could  never  at  any  time 
have  led  to  results  of  any  importanca  It  was  not  until  a  much 
later  date  that  medical  witnesses  were  practically  asked  for  their 
opinion  on  the  whole  case ;  and  even  when  they  had  obtained  this 
opportunity,  the  condition  of  their  knowledge  was  not  such  as  to 
enable  them  to  make  an  effective  use  of  it  They  had  not  even 
obtained  a  general  assent  to  the  proposition  that  insanity  was  a 
disease  of  the  brain,  and  indeed  were  in  no  position  to  prove  it 
Their  classification  and  nomenclature  were  confused  and  often  con* 
flicting;  and  rested  wholly  on  psychological  characteristics.  In 
most  cases  the  real  ground  of  their  opinion  was  simply  their  clinical 
impressions,  which,  although  no  doubt  generally  ri^ht  could  scarcely 
be  stated  satisfactorily.  They  had  not  established  a  single  form  of 
insanity  which  rested  on  pathological  grounds,  and  those  forms 
which  most  frequently  were  alleged  in  Court,  such  as  the  different 
monomanias  and  moral  insanity,  were  merely  psychological  abstrae* 
tions,  and  were,  as  stated,  to  be  distinguished  with  such  difficulty 
from  ordinary  forms  of  crime,  that  the  only  result  of  them  was  to 
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make  the  judges  hold  more  closely  to  their  old  definitions,  as  the 
only  means  of  securing  the  conviction  of  criminals.  Take  as  an 
example  the  evidence  of  Dr.  Williams  in  the  case  of  Hill  in  1866. 
He  stated  that  he  airived  at  the  conviction  of  Hill's  insanity  from 
''the  absence  of  any  motive,  from  the  indifTerence  which  he 
manifested  prior  and  subsequent  to  the  commission  of  the  crime, 
and  also  from  the  fact  that  he  had  no  accomplices."  Gould  any 
mortal  wonder  that  the  only  efiTect  of  such  testimony  would  be  to 
make  a  judge  doubt  the  whole  value  of  medical  evidence  ?  Probably 
Dr.  Williams'  judgment  was  really  founded  on  observations  of  a 
different  character,  and  the  jury  agreed  with  him  in  his  conclusion, 
but  it  is  quite  clear  that  his  reasons  could  never  be  permitted  to 
have  any  influence  on  the  result.  In  another  case,  that  of  Dove,  the 
same  doctor  was  drawn  into  the  statement  "that  a  man  may 
indulge  a  desire  for  another  man's  goods  until  it  becomes  uncon- 
trollable, and  he  steals  them,  then  it  would  be  moral  insanity." 
These  are  extreme  instances  of  a  vice  which  affected  the  whole 
medical  evidence  of  the  period,  and  is*  not  yet  quite  extinct 
Physicians  who  were  conversant  with  the  insane,  were  satisfied  that 
the  cases  from  which  they  created  their  abstract  types  of  monomania 
and  moral  insanity  were  true  cases  of  disease,  but  had  no  thorough 
knowledge  either  of  their  cause  or  nature.  They  were  compelled 
to  describe  and  group  them  solely  by  their  prominent  mental 
symptoms,  and  such  generalizations  could  no  doubt  be  made  of 
^ue  as  the  basis  of  subsequent  investigation,  but  the  results  were 
of  very  little  value  when  applied  as  a  test  to  doubtful  cases  in  a 
Court  of  Justice.  It  is  utterly  impossible  to  describe  by  their 
mental  symptoms  the  cases  which  are  grouped  under  such  heads  as 
moral  insanity,  partial  moral  mania,  affective  insanity,  etc.,  without 
landing  in  a  definition  that  could  with  equal  propriety  be  applied  to 
cases  which  almost  every  one  would  recognize  as  moral  depravity. 
Hay,  for  example,  sums  up  his  commentary  on  a  case  in  these 
words :  "  The  constant  excitement  of  passions,  already  too  much 
developed  by  means  of  a  vicious  education,  led  to  that  con- 
dition of  mind  in  which  the  healthy  balance  of  the  affective  and 
intellectual  faculties  is  destroyed,  in  other  words,  to  moral  mania. 
In  this  instance  there  was  something  more  than  the  unrestrained 
indulgence  of  strong  passions,  though  no  doubt  the  passions  of 
this  person  were  naturally  remarkably  strong  and  active;  the 
understanding,  though  sound,  was  incapable  of  restraining  their  im- 
pulses, for  the  reason  that  they  were  excited  by  disease,  and  therefore 
beyond  control"  The  condition  of  mind  in  the  case  in  question  may 
have  been  an  insane  coDdition,buttheinsanityi8merelyan  assumption, 
and  the  description  would  apply  equally  well  to  a  large  proportion 
of  the  criminal  classes.  The  purely  psychological  descriptions  of  in- 
sanity therefore,  when  appli^  to  the  difficult  cases  in  which  alone 
assistance  was  required,  completely  failed  to  impress  upon  lawyers 
the  existence  of  cases  of  true  disease  as  distinguished  from  depravity 
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which  affected  the  will,  but  did  not  fall  within  the  limits  of  the 
definition.     But  even  if  it  had  been  granted  that  snch  things  as 
homicidal  mania^  pyiomaniay  etc,  did  exist,  how  was  it  to  be  de- 
termined that  the  case  in  question  was  one  of  them  otherwise  than 
by  a  psychological  examination  of  the  individual,  always  difficult, 
and  which,  in  all  but  the  most  extreme  instances,  inevitably 
resulted  in  the  establishment  of  a  mental  condition  which  might  be 
in  the  strict  sense  the  result  of  disease,  but  which,  on  the  other 
hand,  might  be  only  morbid  in  its  extreme  depravity  ?    In  such 
cases  as  these  the  Judges  were  perfectly  justified  inteUing  the  jury 
that  they  knew  as  much  about  it  as  the  medical  men,  who  had  no 
other  means  of  knowledge  at  their  command  than  the  psychological 
analysis  that  was  common  to  alL    Of  coutse,  in  all  extreme  cases, 
psychological  evidence  was  and  is  sufficient,  but  it  is  sufficient 
simply,  because  the  evidence  exhibits  to  the  jury  a  state  of  mind 
which,  they  believe,  must  be  insane,  and  in  such  cases  the  medical 
evidence  is  superfluous.    In  short,  the  medical  evidence  in  such  a 
case  as  Hill's  practically  said  to  the  jury,  "We  think,  from  our 
experience  of  insanity,  that  the  prisoner  from  his  modes  of  acting 
and  thinking  must  be  insane."    The  Judge  and  jury  might  have 
replied,  "We  think  from  our  experience  of  sanity  that  there  is 
nothing  to  prove  him  otherwise  than  sane,"  and  both  sides  were  on 
equally  firm  ground.     In  almost  every  case-  the  evidence  for  the 
defence  failed,  because  they  failed  to  prove  the  existence  of  disease, 
and  proved  at  most  an  abnormal  psychological  condition.     There 
were  few  Judges,  and  still  fewer  juries,  who  would  carry  out  the 
position  of  Baron  Bramwell,  who,  in  sentencing  a  prisoner,  observed, 
**  1  believe  you  to  be  of  unsound  mind,  but  that  is  no  reason  why 
you  should  not  be  punished."    We  take  it  therefore  that  the 
psychological  types,  the  predominance  of  manias  and  moral  in- 
sanities which  characterized  the  study,  of  insanity  during  the 
first  half  of  the  present  century,  was  the    chief  reason    why 
medicine  failed  to  exercise  a  wholesome  and  undisputed  influence 
on  forensic  questions  during  that  time.    They  were  abstract  and 
fiemtastic  ;  real  only  to  those  who  had  studied  the  extreme  concrete 
cases  from  which  they  were  constructed ;  and  they  chiefly  served 
in  the  first  instance  to  rouse  a  not  unfounded  suspicion  in  the 
minds  of  the  Judges,  that  if  once  admitted  in  that  form  they 
wero    capable  of  unbounded  extension  and  application.      That 
evidence  founded  on  pure  psychological  examination  has  wholly 
disappeared  is  more  than  could  be  affirmed,  and  in  many  cases  it  is 
still  inevitable,  but  these  are  generally  the  cases  in  which  medical 
evidence  is  of  least  value.    We  may  at  least  say  that  the  character 
of  the  evidence  generally  is  showing  a  diflerent  tendency.      We 
have  far  moro  weight  laid  on  the  history  of  the  case   and  the 
bodily  symptoms,  an  almost  total  disappearance  of  the  objectionable 
names,  and  generally  in  the  case  of  the  best  witnesses  we  find 
we  are  impressed  by  the  belief  that  he  either  has  a  more  or  less 
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distinct  conception  of  some  disease,  of  which  the  mental  disturb- 
ance is  only  a  symptom,  or  else  that  if  he  does  not  understand 
the  case  he  will  at  least  be  reluctant  to  impose  upon  the  jury  by 
merely  labelling  it  with  a  name  which  means  nothing.    There  is 
great  reason  to  believe  that  the  distrust  created  by  the  old  school 
of  observers  will  soon  be  removed,  but  there  has  been  equally 
good  reason  to  say  that  it  was  largely  justifiable.    They  were 
brought  into  Court  to  prove    the    existence    of    disease,    and 
instead  of  it  they  proved  symptoms  which  both  Judge  and  jury, 
but  especially  the  Judge,  believed  to  be  quite  undistinguishable 
from  those  which  to  his  knowledge  were  equally  characteristic  of 
crime.     In  this  they  were  not  altogether  to  blame,  for  they  were 
undoubtedly  in  an  awkward  position.      They  came  forward  as 
experts,  but  of  what  were  they  experts  ?    A  reference  to  the  best 
books  on  the  subject  of  twenty  or  thirty  years  ago  will  show  they 
had  absolutely  no  sure  ground  to  stand  on.    There  was  nothing 
but  a  mass  of  observations,  arbitrary  classifications  and  theories, 
often  very  wild.    All  this  was  only  characteristic  of  the  earliest 
stage  of  a  science,  but  it  was  a  stage  from  which  expert  know- 
ledge in  the  strict  sense  of  the  woid  could  not  be  expected.    If 
the  medical  witness  was  cautious,  and  rested  his  claim  to  attention 
on  a  large  acquaintance  with  lunatics,  he  could  only  say  from  the 
evidence   in  the  case  that  the   accused  precisely  resembled  the 
lunatics  whom  he  knew.    But  the  Judge  was  also  an  expert,  and, 
proceeding  on  precisely  the  same  grounds  as  the  physician,  might 
say  with  equal  force  that  the  accused  was  simply  an  ordinary 
criminal.     If  the  witness  had  any  particular  theory,  or  supposed 
that  he  had  discovered  some  new  form'  of  insanity,  it  only  made 
matters  so  much  the  worse,  as,  like  every  scientific  or  pseudo- 
scientific  discoverer,  he  was  apt  in  such  a  field  to  find  instances 
wherever  he  looked  for  them,  forgetting  that  in  a  Court  it  was 
not  his  business  to  find  cases  in  support  of  a  theory,  but  to  bring 
the  case  in  point  under  a  class  already  established,  and  that  every 
doubtful  case  he  claimed  only  weakened  his  position.    The  latter 
practice  has  always  had  a  very  injurious  effect  upon  forensic  medi- 
cine, and  is  very  far  from  being  extinct.     We  are  pretty  well  rid 
of  the  nuisance  of  every  case  of  murder  which  could  not  well  be 
accounted  for  being  called  a  case  of  homicidal  or  moral  mania,  but 
''  the  insane  temperament "  may  prove  just  as  mischievous  if  it 
comes  into  general  use  in  the  witness-box.   On  the  whole,  then,  we 
may  say  that  if  the  law  has  erred  in  defining  the  limits  of  irre- 
sponsibility  from   mental   disease,  medicine  long  failed   to  give 
the  assistance  that  might  have  been  expected,  partly  because  the 
extent  and  character  of  medical  knowledge  was  not  such  as  to 
give  the  Courts  much  real  assistance  in  discriminating  disease  from 
moral  depravity,  and  partly  also  because  many  medical  writers  and 
witnesses  pushed  their  theories  so  far,  and  included  under  them 
so  many  doubtful  case,  that  in  many  cases  they  inspired  Judges 
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with  a  belief  that  all  medical  testdmonj  was  not  only  useless  bat 
miachievous. 

Let  us  now  examine  more  minutely  what  we  may  call  generaUy 
the  knowledge,  or  right  and  wrong  test,  in  order  that  we  may  discover 
the  extent  of  its  possible  application,  which  is  not  at  all  so  clear  or 
unambiguous  as  at  first  sight  it  appears.  In  order  to  evade  re- 
sponsibility, it  must  be  proved  that  the  accused,  through  mental 
cUsease,  either  did  not  know  the  true  external  relations  of  his  act, 
or  that  if  he  did  know  them,  he  was  unable  to  refer  it  to  a  certain 
standard  of  conduct.  Defect  in  the  former  kind  of  knowledge  is  a 
simple  case  of  error  fad%  and  admits  of  little  confusion,  but  in 
the  latter  case  the  ambiguity  is  considerable.  The  standard  is 
generally  spoken  of  as  a  knowledge  of  right  and  wrong.  In  the 
answers  of  the  Judges  to  the  House  of  Lords,  wrong  was  explained 
as  meaning  contrary  to  the  law  of  the  land,  and  in  subsequent 
charges,  when  any  explanation  is  given,  the  same  interpretation 
has  been  followed.  In  some  cases  our  Scotch  Judges  have  taken 
this  view,  in  other  instances  it  is  impossible  to  say  whether  they 
have  done  so  or  not.  By  thus  limiting  the  meaning  of  wrong  to 
**  contrary  to  the  law  of  the  land,"  the  English  Judges  seriously 
restricted  the  earlier  law,  probably  without  intending  it.  Hale 
spoke  of  the  knowledge  of  good  and  evil ;  Torke,  in  Lord  Ferrer's 
case,  of  the  "  faculty  to  discern  between  moral  good  and  evil."  The 
Attorney-General,  in  Hadfield's  case,  referred  to  a  ''natural  im* 
pression  in  the  mind  of  man  of  the  distinction  between  good  and 
evil"  In  Offord's  case,  Lord  Lyndhurst  put  the  question  whether 
the  accused  knew  "  that  he  was  committing  an  offence  against  the 
laws  of  God  and  nature?"  It  is  obvious  that  all  these  expressions 
imply  something  very  different  from  ''contrary  to  law,"  and 
"  punishable  by  law."  They  imply  a  reference  to  a  moral  standard, 
sensibility  to  which  infers  a  higher  condition  of  mind  than  mere 
knowledge  of  a  causal  connection  between  crime  in  its  legal  sense 
and  punishment.  The  mere  knowledge  that  an  act  is  prohibited, 
and  that  punishment  will  follow  on  its  commission,  is  a  knowledge 
that  is  possessed  by  most  insane  persons.  Most  children  below 
the  age  when  they  are  legally  responsible  possess  the  same 
knowledge.  A  good  many  of  the  domesticated  animals  might,  with 
a  little  trouble,  be  made  responsible  on  the  same  grounda  But  the 
practical  importance  of  the  distinction  is  best  seen  in  such  cases  as 
Hadfield's  and  M'Naghton's.  Both  ought  to  have  been  convicted 
under  the  late  reading  of  the  law,  and  both  escaped  in  complete 
consistency  with  its  earlier  form. 

Any  difficulty,  however,  that  arises  from  the  ambiguity  of  the 
words  right  and  wrong,  may  easily  be  removed  by  the  use  of  more 
precise  language,  but  there  is  another  point  that  is  not  so  easily 
settled.  It  has  always  been  established  that  the  criterion  is  to  be 
applied  at  the  time  of  committing  the  act.  The  jury  must  be 
satisfied,  in  order  to  acquit,  that  the  accused,  through  the  operation 
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of  mental  disease,  did  not  know  that  he  was  doing  what  was  wrong. 
In  other  words,  that  at  the  time  of  commission  there  was  no  con- 
scions  reference  of  the  act  to  a  standard  of  right  and  wrong.  How 
is  this  to  be  ascertained  ?  Generally  it  is  established  by  evidence 
of  the  mental  condition  before  and  after  the  act,  as,  for  example,  by 
the  fact  that  the  accused  either  gave  himself  up  to  justice,  or  took 
steps  to  avoid  detection.  Sometimes  it  is  proved  that  he  knew 
that  other  acts  were  right  and  wrong.  At  other  times  we  find  him 
struggling  with  the  temptation.  Occasionally  it  is  a  mere  pre* 
sumption  from  the  deed  being  conditioned  by  motives  of  an 
ordinary  character.  All  these  may  serve  as  proof,  that  in  the  loose 
language  occasionally  used,  he  was  capable  of  knowing  right  from 
wrong,  but  they  are  no  proof  whatever  that  the  knowledge  was 
actufiJly  present  in  consciousness  at  the  time  of  the  act  We  can 
best  understand  this  by  a  reference  to  certain  conditions  of  the  sane 
mind.  When  a  passionate  man  acts  under  sudden  provocation,  we 
are  aware  that  the  knowledge  of  right  and  wrong  is  potentially 
present  throughout,  but  that  is  a  wholly  different  matter  from  its 
being  actually  present  in  consciousness.  It  is  probably  true  that 
the  time  he  yielded  to  passion  his  whole  consciousness  was  ab- 
sorbed by  the  intense  feeling  of  resentment,  and  that  until  the  act 
was  committed  he  was  never  conscious  whether  it  was  right  or 
wrong.  Similar  illustrations  might  be  drawn  from  inveterate  habits 
drunkenness,  and  other  conditions  of  the  sane  mind.  Now,  from 
what  littie  we  know  or  can  know  of  the  psychology  of  insanity,  it 
seems  certain  that  these  or  similar  conditions  are  extremely  pre- 
valent A  knowledge  of  right  and  wrong  may  be  discovered  on 
examination,  may  have  been  evident  shortly  before,  and  still  more 
likely  immediately  after  a  criminal  act,  but  who  can  conclude  from 
this  that  a  moral  or  legal  judgment  was  actually  present  in  con- 
sciousness at  the  time  of  commission?  We  know  generally  that 
in  insanity  the  ordinary  trains  of  association  are  enormously  dis- 
turbed, and  in  some  instances  perfectly  severed,  so  that  the  mind 
revolves  within  the  sphere  of  a  few  ideas,  and  to  what  extent  this 
happens  in  each  individual  case  is  a  matter  of  mere  guess-work,  a 
question  that  may  not  be  resolved  at  all  by  ordinary  experience. 
But  it  is  a  quastion  that  ought  to  be  capable  of  resolution,  in  order 
to  render  the  knowledge  test  practically  available.  As  matters 
stand  at  present,  the  jury  have  to  say  not  merely  that  the  mental 
functions  of  the  accused  are  affected  by  disease,  but  they  have  to 
determine  the  extent  to  which  they  are  affected  at  the  time  of  the 
act,  and  to  do  this  with  any  certainty  by  the  examination  of  an  in- 
dividual case  is  beyond  the  reach  of  observation.  We  may  in 
many  instances  infer  that  a  full  appreciation  of  the  act  must 
necessarily  be  absent,  but  we  can  never  in  a  case  of  mental  disease 
conclude  that  the  knowledge  of  right  and  wrong  was  present  at  the 
time  of  the  act  in  question  because  it  was  present  at  other  times,  or 
in  reference  to  other  acts. 
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What,  again,  is  the  hind  of  knowledge  of  right  and  wrong  that 
will  satisfy  the  conditions  of  the  test?  In  many  cases  we  find 
stress  laid  npon  the  fact  that  the  accused  knew  murder  to  he  a 
crime.  But  a  man  may  answer  in  this  manner  without  having  the 
least  real  perception  of  what  a  crime  means.  He  may  not  only  be 
ignorant  of  the  moral  and  social  relations  of  the  act,  but  even  its 
legal  consequences  may  only  he  present  to  him  in  a  dream-like 
perception.  EUs  knowledge  is  not  like  the  knowledge  of  the  sane, 
and  we  have  not  the  means  of  ascertaining  the  difference. 

We  thus  meet  at  the  outset  two  great  points  of  diflSculty  in  the 
application  of  the  legal  test,  both  arising  from  the  same  cause,  that 
we  must,  in  order  to  apply  the  criterion  with  anything  like  pre- 
cision, be  able  to  analyse  the  working  of  an  insane  mind  at  a 
particular  point  of  time.  Every  one  k^ows  the  difiiculty  of  such 
an  analysis  even  in  the  case  of  sanity,  but  there  at  least  we  are 
acquainted  with  the  normal  condition,  and  feel  sure  that  within 
certain  limits  we  shall  meet  with  no  deviation  that  cannot  be 
accounted  for  by  external  motives.  But  we  are  in  an  entirely 
different  position  when  we  have  to  deal  with  mental  disease.  We 
cannot  have  the  least  certainty  that  the  indications  which  would 
guide  us  safely  to  the  phenomena  of  a  sane  consciousness  have  the 
same  meaning  when  the  mental  functions  are  in  disorder.  We 
only  know  that  the  machine  is  acting  irregularly,  and  have  no 
means  of  directly  observing  the  nature  and  extent  of  the  dis- 
turbance. When,  therefore,  we  put  it  to  a  jury  to  say  whether  an 
insane  person  knew  when  he  was  committing  a  particular  act 
that  he  was  doing  wrong,  we  practically  ask  them  to  trace  the 
operations  of  a  mind  concerning  which  they  only  know  that  in 
certain  points  it  differs  from  their  own.  And  if  they  attempt  to 
work  out  this  impossible  problem  it  must  be  done  on  the  assump- 
tion that  in  every  point  where  the  difference  is  not  perceptible  it 
is  guided  by  motives  and  knowledge  of  the  ordinary  character.  In 
point  of  fact,  no  one  can  believe  that  juries  ever  attempt  anything  of 
the  kind.  The  real  question  with  them  is,  as  Lord  Moncreiff  puts 
it,  whether  the  accused  was  insane  or  not. 

Without  therefore  entering  upon  the  question,  whether  or  not 
the  knowledge  test,  if  it  were  capable  of  certain  application  to  in- 
dividuals, would  exclude  cases  which  ought  to  fall  within  the 
exception  of  insanity,  we  may  come  to  the  conclusion  that  it  is  at 
least  an  improper  mode  of  putting  the  question  either  to  a  jury  or 
to  experts.  If  indeed  we  may  judge  from  the  writings  of  the  lead- 
ing authorities,  no  one  would  be  less  willing  than  the  expert  to 
assess  the  extent  to  which  the  mental  functions  were  affected  by 
disease.  We  must  inquire,  therefore,  whether  the  question  may 
not,  in  strict  accordance  with  legal  principle,  be  put  in  such  a  form 
that  juries  and  medical  witnesses  may  answer  it  without  assuming 
a  knowledge  that  they  do  not  possess;  and  we  shsJl  probably  find 
that  the  more  we  bring  our  issue  of  fact  into  accordance  with  the 
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present  state  of  knowledge,  we  shall  run  the  less  danger  from  too 
wide  a  construction  of  the  plea  of  insanity.  .    A.  Gr. 

(To  be  continued.) 


UNANIMITY  OF  JURY  VERDICTS. 

Mb.  Hallam,  in  his  "Middle  Ages/'  speaks  of  ''the  grand  principle 
of  the  Saxon  polity,  the  trial  of  facts  by  the  country,"  and  expresses 
the  hope  that  Englishmen  may  never  swerve  from  that  principle, 
*' except  as  to  that  preposterous  relic  of  barbarism,  the  requirement 
of  unanimity." 

This  "relic  of  barbarism"  has  lately  been  the  subject  of  discussion 
in  the  Ontario  Assembly.  A  bill  was  introduced,  the  substance  of 
which  was,  that  in  civil  actions  the  jury  might,  aft^r  the  absence 
of  one  hour,  return  a  verdict  of  eleven  of  their  number;  after  an 
absence  of  two  hours,  a  verdict  of  ten;  and  after  an  absence  of 
three  hours,  a  verdict  of  nine;  and  that  in  any  of  these  cases,  the 
verdict  so  rendered  should  have  the  same  effect  as  a  unanimous 
one.  This  is  not  the  first  time  an  attempt  has  been  made  in  the 
Ontario  House  to  make  such  an  innovation  in  the  jury  system. 
The  house  treated  the  proposals  with  more  deference  than  on  a 
former  occasion,  but  it  is  not  yet  prepared  for  the  change,  and 
rejected  the  bilL 

There  is  no  institution  which  invites  attack  more  than  the  jury, 
and  at  the  same  time  there  is  no  institution  which  the  majority  of 
legislators  are  so  timorous  of  meddling  with.  Many  sagacious 
thinkers  have  strongly  pronounced  against  the  rule  of  unanimity; 
and  it  is  generally  felt  that,  as  Professor  Christian  says,  if  the  jury 
system  had  been  established  by  the  deliberate  act  of  the  legislature, 
no  such  riile  woiild  have  formed  a  part  of  it.  Still,  the  antiquity  of 
the  jury  and  its  acknowledged  usefulness,  lead  men  to  look  with 
alarm  even  upon  changes  in  its  mode  of  operation.  Erom  an  early 
period  it  has  been  the  custom  to  leave  the  decision  of  disputed 
facts  to  twelve  men  chosen  indifferently  from  the  community;  and 
with  this  the  custom  has  grown  up  of  requiring  these  twelve  men 
to  agree  before  they  can  render  a  decision.  What  experience  has 
sanctioned,  as  really  valuable  in  this  system,  is  the  appeal  to  a 
competent  number  of  unprofessional  persons.  There  is  nothing 
essentially  useful  in  the  custom,  which  has  no  parallel  in  any  other 
institution,  that  the  entire  tribunal  should  be  forced  into  holding, 
or  the  semblance  of  holding,  the  same  opinion. 

It  will  be  observed  that  the  change  proposed  by  the  bill  referred 
to  was  not  intended  to  extend  to  criminal  cases.  Such  a  limitation 
was  a  wise  and  proper  one.  In  a  criminal  trial  the  evidence  is 
either  sufficiently  clear,  one  way  or  the  other,  or  it  is  involved  in 
doubt.  If  the  latter,  that  principle  of  our  law,  founded  on  con- 
siderations of  mercy,  that  the  prisoner  should  not  be  convicted 
where  a  substantial  doubt  of  his  guilt  exists,  should  be  allowed  due 
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weight.  If,  then,  there  is  not  nnanimitj  amongst  the  jnron,  if  a 
minority  of  them  are  not  prepared  to  find  the  prisoner  guilty,  it  is 
consonant  with  the  principles  of  oar  criminal  law  that  the  opinions 
of  that  minority  should  not  be  deprived  of  their  influence  in  the 
prisoner's  favour.  The  hesitating  minority  is  analogous  to  the 
doubt  of  which  the  individual  juryman  is  directed  to  give  the 
prisoner  the  benefit  But  in  civil  cases  considerations  of  this  sort 
have  no  place,  and  the  opinion  is  gaining  ground  that  it  is  not  only 
unnecessary  but  injurious  to  require  twdve  men  to  agree,  or  appear 
to  agree,  in  order  to  settle  a  dispute  in  a  law  court  A  bare 
majority  of  one  suffices  to  enact  a  law  which  may  be  fraught  with 
the  most  tremendous  results  to  an  empire.  How  absurd  it  seems 
that  a  decision  as  to  rights,  which  do  not  afiect  the  interests  of 
more  than  two  private  individuals,  and  that  perhaps  to  the  most 
trivial  extent,  should  require  the  undivided  assent  of  the  fall 
tribunal. 

The  principal  ground  put  forward  by  l^e  advocates  of  the  biU  in 
the  Ontario  House  was  that  under  the  present  system  there  is  a 
frequent  failure  of  justice  owing  to  the  discharge  of  juries  unable  to 
agree  We  are  inclined  to  tUnk  this  evil  somewhat  overrated. 
An  appeal  to  experience  vnil  probably  show  that  amongst  the 
great  number  of  cases  tried,  say  in  one  year,  by  juries,  the  proper* 
tion  of  those  in  which  no  verdict  is  returned  is  very  small  indeed. 
The  authority  of  Chief  Commissioner  Adam,  a  man  who  made  jury 
trial  in  Scotland  his  special  study  for  twenty  years,  is  valuable  on 
this  point  He  says  that  during  the  twenty  years  that  he  presided 
at  jury  trials  at  Scotluid.  only  one  instance  happened  of  a  jury 
separating,  after  being  enclosed  for  several  hours,  without  agreeing 
on  their  verdict  Instances  in  our  own  Courts  are  more  numerous, 
but  accurate  observation  would  show  that  they  are  of  less  frequent 
occurrence  than  is  imagined. 

The  cases  which  are  probably  numerous  are  those  in  which 
through  the  obstinancy  of  a  minority,  of  one  man  perhaps,  an  unjust 
compromise  has  been  made  between  the  jurors.  One  of  the  Ontario 
members  in  the  recent  debate  expressed  the  true  evil  of  the  present 
system,  when  he  reminded  the  house  that  the  effect  of  it  is  too 
often  to  compel  a  juror,  sworn  to  render  a  verdict  in  the  sight  of 
God  according  to  his  conscience,  to  trifle  with  his  oath  by  the 
surrender,  or  ostensible  surrender,  of  his  convictions.  Those  in 
favour  of  the  change  believe  that  it  will  result  in  a  more  honest 
expression  of  the  true  opinion  of  a  large  majority  of  the  jury  than 
is  practically  obtained  by  the  present  system. 

The  antiquity  of  the  jury  is  always  appealed  to  by  those  who 
deprecate  any  meddling  with  its  sacred  details.  The  fact  is,  that 
it  is  when  we  go  back  to  the  origin  of  the  jury  that  we  find  the 
justification  for  such  a  change  as  that  in  question.  As  the  mover 
of  the  bill  pointed  out,  the  cireumstances  under  which  unanimity 
came  to  be  required  in  early  days  have  ages  ago  ceased  to  exist 


UNANIMITY  OF  JUBY  TEBDICTS.  345 

Mr.  Forsyth,  Q.C.,  has  examined  the  whole  question  of  the  origin 
of  the  jury,  with  much  industry  and  research.  His  explanation  of 
the  origin  of  the  rule  requiring  unanimity,  a  rule  which  he  does 
not  hesitate  to  condemn,  is  apparently  the  correct  one.  He  com- 
pletely disposes  of  the  tradition  which  represents  the  jury  as  being* 
the  invention  of  the  Saxon  Alfred.  The  jury  cannot  be  discovered 
in  the  form  in  which  we  know  it  prior  to  the  reign  of  Henry  II. 
The  Grand  Assize,  a  tribunal  for  the  settlement  of  questions  affect- 
ing the  title  to  land,  which  was  fully  developed  in  the  reign  of  that 
monarch,  and  the  trial  of  criminals  by  invoking  compurgators,  seem 
to  be  the  germs  out  of  which  our  present  jury  system  grew.  In 
trials  of  these  sorts  it  was  necessary  to  obtain  the  agreement  of 
twelve  men,  but  not  necessarily  of  the  first  twelve  selected.  Dis- 
sentients were  i-ejected  and  jurors  added  till  the  necessary  unani- 
mity was  attained.  Moreover,  as  is  well  known,  the  early  jurors 
were  nothing  but  witnesses.  From  various  analogies,  the  number 
of  twelve  came  to  be  looked  upon  as  the  necessary  number  of 
witnesses  to  establish  the  credibility  of  an  accused  person,  or  the 
existence  of  certain  facts.  In  a  primitive  age  opinions  prevailed  as 
to  the  quantity  of  evidence  necessary  to  lead  to  a  decision  which 
more  enlightened  ages  have  rejected.  For  instance,  for  a  long 
time  three  or  more  witnesses  were  required  for  the  attestation  of  a 
wilL  We  are  now  content  with  two.  So  with  these  juror  wit- 
nesses, no  smaller  number  than  twelve  would  satisfy  the  suspicious 
minds  of  lawyers  in  those  ignorant  times. 

The  only  argument  advanced  against  the  principle  of  the  bill  in 
question,  which  might  appear  at  first  sight  entitled  to  weight,  was» 
that  the  effect  of  allowing  a  verdict  of  nine,  ten,  or  eleven  jurors 
to  be  equivalent  to  a  unanimous  verdict,  would  be  to  increase  the 
number  of  applications  for  new  trials.  It  was  assumed  that  the 
verdict  of  the  majority  would  not  carry  the  same  moral  weight  as 
that  of  the  twelve,  and  that  the  result  would  be  such  dissatisfaction 
as  to  lead  to  an  increase  in  the  number  of  motions  for  new  trials. 
The  unsuccessful  litigant  might  possibly  be  comforted  by  the  fact^ 
that  the  whole  twelve  were  against  him,  but  it  almost  always  leaks 
out  that  one  or  more  were  of  a  different  way  of  thinking,  so  that 
even  this  comfort  is  practically  denied  him.  But  the  question 
whether  a  new  trial  should  be  moved  for,  does  not  depend  upon  the 
feelings  of  a  suitor.  It  depends  upon  his  means,  and  the  advice 
of  counsel  The  Judges  would  not  be  influenced  by  the  fact  that 
three  men  on  the  jury  had  differed  from  the  remaining  nine ;  neither 
would  counsel,  and  they  are  supposed  to  interpret  the  views  whicli 
the  Judges  will  be  likely  to  hold 

A  siimlar  law  has  been  in  force  in  the  province  of  Quebec  since 
the  time  of  George  III.,  and  we  are  informed  on  good  authority 
that  it  has  been  found  to  answer  well 

Some  seventeen  years  ago,  Hon.  James  Fatten  introduced,  in  the 
old  L^islative  Council  of  Canada,  a  bill  somewhat  similar  to  that 
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we  have  been  considering.  When  referring  to  it  at  that  time,-  in 
the  pages  of  this  journal,  we  deprecated  any  change  in  the  system, 
especially  in  view  of  a  then  recent  alteration  in  the  jury  law,  and 
of  the  too  great  impatience  for  change  in  the  legislation  of  the 
country,  and  suggested  delay  that  the  subject  might  be  more  fully 
discussed  There  has  since  then  been  no  lack  of  impatience,  but 
there  has  been  some  useful  discussion,  and  the  feeling  in  favour  of 
doing  away  with  the  necessity  for  unanimity  is  much  stronger  now 
than  when  Mr.  Patton  first  broached  the  subject. 

The  time  has  come  for  a  careful  consideration  of  this  question^ 
and  that  in  the  interest  of  the  whole  jury  system.  The  arguments 
of  the  present  day  in  favour  of  the  change  not  only  seem  to  us  to 
outweigh  those  against  it,  but  there  is  the  additional  consideration 
that  some  such  change  would  seem  desii-able  to  prevent  violent 
hands  being  laid  upon  an  institution  which  we  deem  of  too  great 
value  to  be  put  in  jeopardy. 

We  have  not  the  least  sympathy  with  those  whose  avowed  object 
is  to  get  rid  of  juries  altogether.  Such  persons  overlook  entirely 
the  great  political  value  of  the  institution.  In  giving  litigants  the 
choice  between  trial  by  jury  or  by  a  Judge  alone,  we  have  gone  as 
far  as  we  ought  to  go  in  that  direction.  But  we  ought  not  to  be 
afraid  of  effecting  improvements  in  the  jury  system,  when  it  is  dear 
that  an  improvement  can  be  made.  We  ought  to  perfect  the 
system  in  every  detail,  so  that  it  may  be  enabled  to  command 
popular  reverence  for  all  time. — Canada  Law  Jourrud. 

A  Committee  of  the  Wisconsin  Legislature  have  reported  in  favour 
of  submitting  to  the  people  of  that  State  a  constitutional  amendmenti 
empowering  a  less  number  of  jurors  than  twelve  to  return  a  verdict 
The  report  of  the  Committee  is  long,  and  contains,  mixed  with  con- 
siderable desultory  argument,  a  good  deal  of  practical  information. 

The  following  extract  from  Cooley's  Blackstone,  voL  iL  p.  314, 
note,  is  given  in  explanation  of  the  origin  of  the  rule  which  requires 
the  unanimity  of  twelve  men : — "  The  unanimity  of  twelve  men,  so 
repugnant  to  all  experience  of  human  conduct,  passions  and  under- 
standings, could  hardly,  in  any  age,  have  been  introduced  into 
practice  by  a  deliberate  act  of  the  Legislature.  But  that  the  life, 
and  perhaps  the  liberty  and  property  of  a  person  should  not  he 
affected  by  the  concurring  judgment  of  a  less  number  than  twelve 
where  more  were  present,  was  a  law  founded  in  reason  and  caution, 
and  seems  to  be  transmitted  to  us  by  the  common  law,  or  from  im- 
memorial antiquity.  The  Grand  Assize  might  have  consisted  of 
more  than  twelve,  yet  the  verdict  must  have  been  given  by  twelve 
or  more ;  and  if  twelve  did  not  agree  the  Assize  was  afforced,  that 
is,  others  were  added  till  twelve  d^d  concur.  This  was  a  majority, 
and  not  unanimity.  A  grand  jury  may  consist  of  any  number  from 
twelve  to  twenty-three  inclusive,  hut  a  presentment  ought  not  to  be 
made  by  less  than  twelve.  The  same  i§  also  true  of  an  inquisition 
before  the  Coroner,.    In  the  High  Court  of  Parliament,  and  the  Ooutt . 
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of  the  Lord  High  Steward,  a  peer  may  be  convicted  by  the  greater 
number;  yet  there  can  be  no  conviction  unless  the  greater  number 
consists  of  at  least  twelve.  Under  a  commission  of  lunacy  the 
jury  was  seventeen,  but  twelve  joined  in  the  verdict.  A  jury  upon 
a  writ  of  enquiry  may  be  more  than  twelve.  In  all  these  cases,  if 
twelve  only  appeared,  it  followed  as  a  necessary  consequence  that 
to  act  with  effect  they  must  be  unanimous.  Hence  it  is  suggested, 
as  a  conjecture  respecting  the  origin  of  the  unanimity  of  jurors^ 
that,  as  less  than  twelve,  if  twelve  or  more  were  present,  could  pro- 
nounce no  effective  verdict,  when  twelve  only  were  sworn,  their 
unanimity  became  indispensabla" 

The  following  curious  iqformation  is  also  given  concerning  the 
attempt  to  introduce  the  principle  of  the  unanimity  of  verdicts  into 
iScotland.  The  Committee  say : — "  The  Act  of  Parliament  designed 
to  confer  upon  the  Scottish  people  this  so-called  'palladium  of 
liberty,'  contain  the  following  provisions :  I^  it  enacted,  Jke.,  That 
all  verdicts  shall  be  given  by  the  whole  number  of  the  jury  agree- 
ing to  the  verdict,  etc.,  56  Geo.  III.  chap.  42,  sec.  34.  This  statute, 
so  repugnant  to  a  people  not  trained  to  traditional  veneration  for 
the  jury  system,  proved  to  be  exceedingly  unpopular.  They  could 
not  see  a  logical  conformity  in  making  twelve  men  swear  that  they 
would  do  justice  according  to  their  consciences,  and  then  coercing 
them  by  confinement  and  starvation  until  they  had  agreed  to  be 
all  of  one  mind.  In  speaking  of  the  innovation,  a  Scottish  Judge  is 
said  to  have  remarked  that '  no  Act  of  Parliament  will  make  twelve 
Scotchmen  of  the  same  opinion  on  any  given  point,'  and  the  his- 
tory of  jury  trials  in  that  country  will  furnish  many  examples, 
showing  that  the  Scotch  juries  are  not  the  only  juries  that  agree  to 
'disagree.'  In  obedience  to  the  popular  demand,  the  rule  of 
unanimity  was  relaxed  in  1854  by  the  following  section  of  an  Act  of 
Parliament  of  that  year :  Be  it  enaeUd,  dkc,,  From  and  after  the  pas- 
sage of  this  Act,  if  upon  the  trial  by  jury  of  any  civil  cause  in  the 
Court  of  Session  in  Scotland  the  jury  are  unable  to  agree  upon  a 
verdict,  and  if  after  having  been  kept  in  deliberation  for  a  period 
of  six  hours,  nine  of  the  jury  shall  agree,  the  verdict  agreed  to  by 
such  nine  may  be  returned  as  the  verdict  of  the  jury,  and  shall  be 
taken  aad  shall  have  the  same  force  and  effect  as  if  found  unani- 
mouflly  by  the  whole  of  said  jury,  any  statute  to  the  contrary  not- 
witfaataDding  (17  &  18  Vict  cap.  69).  In  1859  an  Act  was 
passed  (22  &  23  Vict,  cap  7),  giving  still  greater  latitude  to  the 
veidicts  of  jurors ;  providing  that  if  after  thru  houra'  deliberation, 
nine  of  the  jury  agree,  a  verdict  may  be  returned,  and  that  the  jury 
may  be  discharged  without  a  verdict  after  six  hours'  deliberation. 
The  foregoing  furnishes  at  least  one  example  where,  after  a  thorough 
trial  of  the  present  jury  system,  for  a  period  of  about  forty  years, 
the  requirement  of  unanimity  wad  abandoned,  and  the  right  of  nine 
jurors  of  the  twelve  to  return  a  verdict  was  established  by  law."  ^ 


*  In  eriminal  cases  in  Scotland,  a  bare  migority  is  sufflcte^    In  these  cms  the 
jvy  eonsists  of  fifteen. 
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The  Committee  aTgtie,  and  we  think  conclusively,  that  there  is  no 
restriction  in  the  Federal  constitution  which  would  prohibit  a  State 
from  making  such  a  change  in  its  jury  system.  It  has  been  laid 
down  in  Barron  v.  Mayor  of  Baltimore,  7  Peters,  243,  and  other 
decisions  of  the  Supreme  Court  of  the  United  States,  that  the  fifth 
amendment  to  the  Federal  constitution,  which  is  supposed  by  some 
to  stand  in  the  way  of  such  an  innovation,  is  restrictive  upon  the 
Federal  Government  only,  and  not  upon  the  States.  Nor  can  the 
Ordinance  of  1787  be  appealed  as  prohibiting  such  a  change.  That 
celebrated  compact  has  been  held  to  have  been  extinguished  by  the 
Constitution  of  the  United  States.  Pollard  v.  Hagan,  3  How.  212; 
Femwli  v.  New  Orleans,  3  How,  589,  610 ;  Strader  v.  Graham,  10 
How.  82,  94 

We  agree  with  the  conclusions  of  the  Committee,  and  we  are  half 
inclined  to  think  that  Governor  Carpenter  of  Iowa  did  not  use 
language  too  strong,  when,  in  his  message  to  the  Legislature  of  that 
State  in  January  last,  he  characterized  the  requirement  of  unani- 
mity in  a  jury  in  order  to  a  verdict  as  "  an  antique  absurdity,  which 
has  too  long  fettered  the  administration  of  justice."  We  regret  that 
we  cannot  think  so  well  of  the  concluding  sentences  of  the  Wisconsin 
Committee's  Beport  (and  the  body  of  the  report  contains  a  good 
many  expressions  of  the  same  kind).  Such  extravagant  language, 
in  our  judgment,  is  out  of  place  in  any  State  paper.  It  has  a  ten- 
dency to  counteract  the  desired  effect,  because  it  indicates  that  the 
authors  of  it  have  proceeded  through  the  investigation  in  a  heated 
temper,  and  that  they  have  not  weighed  with  due  deliberation  the 
recommendations  they  make.  Their  language  is  as  follows: — 
"  Having  seen  the  realms  of  the  old  grand  jury  system  so  success- 
fully and  beneficially  invaded  in  this  State,  we  do  not  halt  at  pro- 
posing a  reform  in  another  branch  of  the  jury  system,  which  is  no 
more  sacred  and  venerable  than  was  the  grand  jury  system.  We 
attack  it  because  it  prescribes  rules  and  perpetuates  methods  for 
determining  differences  between  men  that  are  rejected  by  all  men 
in  all  other  matters  that  concern  their  material  interests.  We  con- 
demn it  as  giving  a  single  mind,  and  not  always  an  honest  one, 
equal  consideration  with  that  of  eleven,  that  have  reached  a  con- 
clusion through  clearer  perceptions  and  greater  integrity.  We 
arraign  it  before  the  bar  of  public  opinion  as  being  contrary  to  the 
spirit  of  a  more  enlightened  age  than  the  one  in  which  it  had  its 
origin.  We  have  no  veneration  for  it,  for  though  it  be  ancient^  it 
has  no  grey  hairs,  and  is  no  more  entitled  to  veneration  on  account 
of  its  antiquity  than  is  an  Egjrptian  mummy.  We  put  it  behind 
us  as  belonging  to  the  ancient  past,  serving  its  purpose  well  enough 
in  its  day,  perhaps,  but  it  has  no  place  in  the  machinery  devised  in 
a  more  progressive  age  for  determining  differences,  where  it  can 
only  obstruct,  instead  of  assist,  in  promoting  the  ends  of  justice. 
We  denounce  it  as  fruitful  of  litigi^tion,  as  retarding  justice,  as 
shielding  crime ;  we  doubly  denounce  it  as  absurd." — Central  Law 
Jourruil  (St.  Louis,  U.S.) 
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LAWRENCE  K  DANA. 

In  March  of  this  year  the  well-known  author  6(  "Two  Years 
before  the  Mast "  was  nominated  by  the  President  of  the  United 
States  to  be  Ambassador  to  this  country.     Then  it  appeared  that 
the  Committee  of  Senate  on  Foreign  Relations  to  which  such  nomi- 
nations are  submitted  had  charges  of  literary  piracy  and  perjury 
laid  before  them  against  Mr.  Dana.    The  manner  in  which  charges 
of  the  gravest  character  are  bandied  about  in  the  American  political 
world  is,  however,  so  familiar  as  to  cause  little  credence.     When 
as  in  this  case  such  charges  were  made  against  Mr.  Dana  by  such 
a  man  as  General  Butler,  people  were  apt  to  conclude,  from  the 
mere  name  of  the  assailant,  that  the  person  whom  he  attacked  must 
necessarily  be  in  the  right.     Concerning  the  arrangements  in  the 
United  States  Senate  for  receiving  such  charges  against  nominees 
to  high  office,  nothing  appears,  except  that  a  man's  nomination 
may  subject  to  discussion  bis  private  business,  and  the  Senate's 
veto  may  be  given  upon  a  merely  party  vote.    This  seems  to  have 
been  the  course  in  regard  to  Mr.  Dana's  nomination,  and  no  one 
can  justly  regard  the  Senate's  rejection  of  his  nomination  as  a 
judgment  against  him  upon  General  Butler's  charges.     But  besides 
that  too  famous  general,  Mr.  Lawrence,  a  gentleman  honourably 
known  as  the  learned  editor  of  "Wheaton's  International  Law," 
was  actively  concerned  in  the   accusations  made  to  the  Com- 
mittee of  the  Senate.    Whether  this  interference  was  from  public 
duty  or   private   enmity  is   unfortunately  not  so  clear.     Since 
the  nomination,  a  tolerably  extensive  literature  has  sprung  up 
on  both  sides  of  the  question,  and  the  quarrel  has  boiled  over 
and   spread   itself,  even   to    the    newspapers    in    this   country. 
It  would  be  easy  to  fill  pages  with    strong   statements  from 
both  the  Lawrence  and  the  Dana  side,  but  this  course  is  un- 
profitabla     The  story  is  simply  that  Mr.  Lawrence  was  the  editor 
of  the  two  editions  of  Wheaton,  which  were  issued  with  his  notes  in 
1855  and  in  1863  ;  that  Wheaton's  heirs  superseded  Mr.  Lawrence, 
and  employed  Mr.  Dana  in  1865  to   issue  a   new   edition  with 
new  notes.     Mr.  Dana  is  accused  by  Mr.   Lawrence   of  having 
pirated  his  notes,  and  Mr.  Lawrence  brought  an  action  praying 
for  injunction  against  the  issue  of  Mr.  Dana's  edition,  the  sur- 
render of  copies  already  printed,  and  an  account  of  profits  from 
sales.      An  elaborate  judgment  was  pronounced  in  this  case  by 
two  Judges  of  the  United  States  Circuit  Court,  on  20th  September 
1869,  which  is  subject  to  review.     The  Judges,  while  they  hold  that 
the  copyright  not  only  of  Wheaton's  text,  but  of  Lawrence's  notes, 
belongs  to  Wheaton's  heirs,  construed  certain  correspondence  between 
the  latter  and  Mr.  Lawrence,  as  reserving  to  him  an  equitable  or 
beneficial  right  in  his  own  notes.     On  the  question  of  infringement 
by  Mr.  Dana  of  Mr.  Lawrence's  notes,  the  following  are  the  thir- 
teen conclusions  of  the  Court  taken  in  terms  from  this  judgment: — 
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L  That  the  complainant  (Mr.  Lawrence)  in  a  Conit  of  Eqnity 
is  the  eqnitable  owner  of  the  notes  in  the  two  annotated  editions 
described  in  the  pleadings  as  ananged,  and  the  mode  in  which 
tbej  are  combined  and  connected  with  the  text. 

2.  That  the  title  to  the  entire  text^  together  with  the  title  to 
the  memoir  and  indices,  is  in  the  proprietor  of  the  book,  and 
not  in  the  complainant^  as  allied  in  the  bill  of  complaint. 

3.  That  there  are  notes  in  the  edition  edited  by  the  res- 
pondent (Mr.  Dana)  of  substantial  importance  in  point  of 
number  and  the  yalne  of  the  materials  which  do  infringe  the 
equitable  rights  of  the  complainant,  as  explained  and  defined  by 
the  Court 

4.  That  all  the  respondents  had  notice  of  the  claim  of  the  com- 
plainant,  as  explained  and  defined  by  the. Court 

5.  That  there  are  notes  in  that  edition  of  substantial  importance 
in  point  of  number  and  the  value  of  the  materials  which  do  not 
iabmf^e  any  rights  of  the  complainant 

6.  That  the  notes  in  that  edition  consisting  wholly  of  citations 
found  in  the  corresponding  notes  of  the  complainant  do  infringe 
his  rights,  as  explained  and  defined  by  the  Court,  though  many  of 
them  are  unaccompanied  by  the  extracts  collected  and  presented 
in  the  next  preceding  edition. 

7.  That  notes  consisting  of  authorities  or  collections  of  authori- 
ties, copied  in  like  manner  as  described  in  the  preceding  proposi- 
tion, and  without  remarks  or  comments,  do  also  infringe  the 
complainant's  rights,  though  they  are  found  inserted  in,  or  prefixed 
or  appended  to,  notes  otherwise  not  objectionable. 

8.  That  notes  of  which  the  whole  or  some  substantial  and 
material  part  is  condensed  from  the  coiresponding  notes  in  the 
preceding  edition,  or  from  the  extracts  therein  printed  and  pub- 
lished, without  any  marks  of  original  labour,  or  of  any  such 
labour  except  the  study  of  the  note  copied  and  adopted,  do  also 
infringe  the  complainant's  rights,  as  explained  and  defined. 

9.  That  notes  wholly  original  do  not  infringe. 

10.  That  notes  partly  original  and  partly  copied  from  the  pre- 
ceding edition  do  not  infringe,  except  from  the  matter  copied,  if  it 
be  practicable  to  ascertain  and  define  the  separate  proportions  and 
make  the  separation  of  the  same ;  but  if  not,  still  the  respondent, 
at  the  proper  stage  of  the  case,  must  be  restrained  from  using  the 
part  copied. 

11.  That  the  cause  must  be  referred  to  a  master  to  examine 
the  pleadings  and  proofs  and  report  the  extent  of  the  infringe- 
ment as  adjudged  by  the  Court  in  this  investigation,  and  also 
to  examine  and  ascertain  what,  if  any,  other  instances  of  the 
alleged  infringements  within  the  principles  here  explained  are 
proved ;  and  if  any,  to  classify  the  same,  and  report  the  details, 
together  with  the  reasons  for  his  conclusions,  for  the  consideration 
of  the  Court. 
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IS.  That  all  other  matters  in  the  cause  will  be  reserved  trntil 
the  oomiDg  in  of  the  master's  report. 

13.  That  the  cause  is  referred  to  Heniy  W.  Paine  as  master, 
for  his  examination  and  report  in  the  premises^  in  conformity  to 
the  opinion  and  directions  of  the  Court 

Pending  this  remit  to  a  master  no  injunction  was  given.  Mr. 
Dana's  ecUtion  of  Wheaton  has  been  in  the  meantime  published 
and  sold,  and  the  Court  have  as  yet  received  no  report  from  Master 
Paine.  Such  was  the  position  of  the  case  at  the  date  of  Mr.  Dana's 
nomination. 

The  judgment  raises  many  nice  points  in  the  law  of  copy- 
right well  worf;hy  of  discussion.  Our  purpose  at  the  present 
time,  however,  is  simply  to  lay  before  our  readers  so  much  of 
the  judgment  as  suffices  to  show  that  Mr.  Lawrence  had  been  so 
far  successful  in  his  action  against  Mr.  Dana  for  infringement. 
Whether  the  piracy  was  so  gross  as  to  justify  its  being  urged 
to  stop  Mr.  Dana's  appointment,  we  take  leave  to  doubt.  That 
Mr«  Lawrence  or  General  Butler  was  entitled  to  charge  Mr.  Dana 
with  perjury  by  reason  of  his  deposition  in  this  application  for 
iigonction,  we  see  no  reason  whatever  to  believe. 


GRADUATION.  IN  LAW. 


Thb  legal  profession  is  being  gradually  excluded  from  the  Councils 
of  the  Universities,  and  thereby  from  the  academic  suffrage.  This 
results  from  the  fact  that  the  great  majority  of  the  profession  do  not 
take  a  degree,  and  consequenUy  under  the  existing  regulations  do 
not  acquire  the  qualification  for  registration  as  members  of  counciL 
But  the  meetings  of  councils  have  long  been  given  over  to  the 
cleigy  of  all  denominations  and  those  happily  constituted  beings 
who  find  a  mysterious  delight  in  making  speeches  and  carrying 
motions  which  have  no  practical  effect  No  lawyer  can  possibly 
regret  his  exclusion  from  such  meetings.  It  is  more  serious  that 
divinity  and  medicine  are  supplying  the  great  majority  of  the 
university  electors,  law  being  represented  mainly  by  the  older 
men  before  the  University  Act.  True,  the  recently  revised  degree 
of  LL.R  confers  the  Parliamentaiy  franchise,  but  requiring,  as  it 
does,  the  possession  of  M.A.  as  a  condition-precedent,  it  can  never 
reach  any  but  a  very  small  minority  of  intending  lawyers.  The 
great  majority  have  not  the  time  necessary  to  acquire  M.A. 
Those  who  do  take  M.A.,  become  thereby  members  of  General 
Council,  and  have  really  little  or  nothing  to  gain  by  going  on  to 
LLB.  Except  by  some  of  the  students  preparing  for  the  Bar,  the 
LL&  ia  hardly  ever  taken ;  and  as  the  number  of  intrants  to  the 
Faculty  of  Advocates  is  only  about  eight  per  annum,  it  is  obvious 
that  the  LLB.  has  not  a  laige  field  of  choice.    There  was  a  good 
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chance  for  connecting  the  profession  and  tbe  universities  wlien 
Lord  Yonng's  Law  Agents'  Act  was  passed.  Bat  the  chance  was 
thrown  away.  That  Act  leayes  the  qualifications  of  applicants  to  be 
settled  by  the  Ck>art,  with  the  aid  of  a  remit  to  a  Board  of  Sz- 
aminers.  It  would  have  been  very  easy  and  proper  in  concert  with 
the  universities  to  provide  a  law  degree  the  possession  whereof 
should  not  indeed  be  made  at  first  compulsory,  but  which,  when  held, 
should  exempt  the  applicant  from  any  further  examination  into  Us 
^ucational  qualifications  for  being  a  law  agent.  In  England  the 
leading  minds  in  the  profession  aro  at  this  present  time  attempting 
to  establish  schools  of  law — ^institations  which  we  have  had  moro 
or  less  complete  in  Scotland  for  a  very  long  time  indeed.  No 
doubt  it  cannot  be  said  that  the  universities  as  schools  of  law  are 
what  they  should  be,  and  what  they  might  easily  be  made  with 
wider  range  and  greater  liberty  for  special  lectures.  They  ill  bear 
comparison  as  regards  ardour,  skill,  and  completeness  with  tbe 
similar  law  schools  in  Grermany,  and  also  in  America.  But  such  as 
they  are,  we  have  them,  and  have  had  them  long,  and  the  true 
policy  appears  to  be  to  secure  their  improvement  by  keeping  the 
legal  profession  always  in  practical  union  with  them.  Medicine 
is  much  less  abstract  and  less  fitted  for  academical  treatment 
than  is  law.  So  long  as  the  university  medical  degrees  are  the 
proper  and  almost  the  exclusive  passport  to  professional  practice, 
uo  practical  impossibility  can  be  pleaded  in  the  way  of  institutii^ 
law  degrees  which  shall  have  the  same  professional  value  and  effect 
But  such  law  d^rees  for  the  profession  at  large  have  been  tried 
only  in  a  half-hearted  sort  of  way.  The  imiversities  have  lately 
instituted  a  hybrid  law  d^ree,  which  they  call  B.L.,  requiring  a 
fair  amount  of  literary  and  le^  knowledge  in  those  who  take  it 
But  the  Court,  not  being  thereto  compelled  by  the  Act,  ignore  the 
universities  as  regards  this  degree,  and  reqoire  the  B.L  to  submit 
to  examination  by  the  examiners  for  law  agents,  just  as  if  he  had 
never  given  himself  the  trouble  to  graduate  at  alL  The  consequence 
is,  that  except  perhaps  in  Glasgow  University,  where  it  shows 
a  little  vigour,  this  new  d^ree  of  B.L.  is  languishing.  Did 
every  youth  now  at  college  know  that  this  degree  would  enable 
him  to  become  law  agent  without  further  examination,  there  can  be 
little  doubt  that  it  would  be  taken  almost  universally.  In  this  way 
the  comparatively  small  object  of  keeping  lawyers  in  their  place 
in  the  University  Councils  would  be  attained.  The  far  more  im- 
portant result  would  be  to  secure  for  the  profession  of  the  law  in 
all  its  branches  a  high  standard  of  information,  not  without  some  of 
the  humanizing  and  refining  effects  of  academic  culture.  The  final 
business  of  the  Scotch  Universities  has  always  lain  precisely  in  the 
professional  sphere,  and  in  so  far  as  the  Law  Agents'  Act  supersedes 
them  by  an  examining  board,  it  is  at  variance  with  Scotch  tra- 
ditions, and  needlessly  deprives  them  of  a  stimulus  to  greater 
improvement  and  usefulness. 
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But  the  Court  have  this  B.L.  matter  in  their  own  hands.  Under 
the  presidency  of  a  University  Chancellor,  they  may  be  expected, 
on  considering  the  question,  to  accept  the  B.L.  as  a  certificate 
of  qualification  for  admission  as  law  agent  Any  necessary  modifi- 
cation in  the  conditions  and  curriculum  for  this  B.L  degree  might 
easily  be  made  by  the  universities  to  meet  the  requirements  of  the 
Court.  But  to  put  graduation  in  law  really  in  its  right  position 
something  more  is  required  to  which  the  attention  of  the  present 
University  Commission  may  well  be  directed.  So  long  as  the 
LL.D.  degree  is  misused  as  at  present,  it  can  hardly  be  expected 
that  the  junior  law  degrees  will  command  much  respect.  It  was  a 
mistake,  we  think,  to  have  two  junior  law  degrees,  B.L.  and  LLB., 
tind  the  proper  junior  degree  is  pointed  out  by  history  and  usage 
as  LLR  But  so  long  as  LL.D.  is  reserved  for  honorary  use  alone, 
the  University  Faculty  of  Law  acts  disrespectfully  to  itself 
and  to  the  profession.  Theology  reserves  its  D.D.  for  divines ; 
Medicine  confers  its  M.D.  only  on  medical  men,  but  Law  gives  its 
highest  degree  to  almost  anybody  but  lawyers.  Lawyers  are 
supposed  to  be  pretty  good  guardians  of  their  own  interests; 
perhaps  they  did  not  and  do  not  care  very  much  what 
the  universities  choose  to  do  with  the  law  degrees.  But 
plainly,  if  the  universities  are  to  be  placed  at  the  head  and  direc- 
tion of  law  education,  they  had  better  begin  by  restoring  the 
LL.D.  degree  to  its  proper  uses.  It  is  said,  indeed,  that  the  uni- 
versities must  have  some  honorary  degree,  and  that  the  LL.D.  has 
been  so  long  applied  in  this  way  that  its  older  and  proper  use  can- 
not be  revived — nous  ne  voyons  pas  la  necessity.  The  giving  of 
honorary  degrees  is  a  practice  for  which  we  have  not  much  respect, 
but  at  anyrate  as  regards  LLD.  this  practice  has  been  much 
abused.  Missionaries,  schoolmasters,  divines,  not  thought  worthy 
of  D.D., — all  whom  the  unversity  wanted  to  please  or  flatter, 
—have  been  decorated  with  the  LL.D.  degree.  If  occasionally 
a  distinguished  author,  statesman,  or  even  lawyer — rari  nantes  in 
^rgite  vaMo — has  been  decorated  in  this  way,  he  must  accept  it 
without  much  knowledge  of  the  stiange  company  of  ordinary 
Scotch  LLD.'s  among  whom  he  is  taking  a  placa  Edinburgh  has 
lately  shown  some  discretion  in  conferring  this  degree;  Glasgow 
has  room  for  discretion  in  the  same  act,  and  the  two  other  uni- 
versities have  occasion  to  be  careful  in  the  same  respect.  But  after 
all,  what  right  has  any  of  the  universities  to  abolish  the  proper 
use  of  the  old  LL.D.  degree  as  an  examination  degree  ?  The 
universities  are  surely  bound  to  administer  such  titles,  not  as  their 
respective  senates  please,  but  for  the  advancement  of  learning,  and 
according  to  the  real  meaning  and  terms  of  each  degree.  They  are 
not  far  from  a  breach  of  trust  when  they  turn  the  chief  degree  in  the 
law  faculty  away  from  its  proper  use  in  the  encouragement  of  law 
studies  among  their  alumni  to  a  mere  decoration  awarded  for  any- 
thing or  nothing  in  the  way  of  achievement   This  is,  however,  taking 
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a  needlessly  serious  view  of  a  matter  which  is  of  no  great  import- 
ance to  anybody  but  the  universities  themselves.  If  any  of  our 
LLB.  friends  has  little  to  do,  we  should  recommend  him  to  try  what 
legal  answer  his  cUma  mater  could  make  to  a  demand  by  him  to  be 
allowed  to  proceed  to  the  LL.D.  degree  by  examination  and  thesis 
in  regular  academic  form.  It  is  enough  for  us  to  uige,  that  to 
aigue  from  the  present  abuse  of  the  LL.D.  degree  against  its 
proper  use  as  an  examination  degree  seems  unwarrantable.  The 
university  of  London  has  always  given  its  LL.D.  for  examination. 
Nor  would  the  revival  of  the  proper  use  of  this  LLD.  injure  any 
honorary  use  of  that  title  which  may  be  desired.  D.C.L.,  though  the 
highest  honorary  degree  known  in  Great  Britain,  can,  we  believe, 
be  attained  also  in  due  academic  coursa  Were  the  LL.D.  brought 
back  to  its  proper  use  as  an  examination  degree,  it  along  with 
LLB.  might  well  become  the  ordinary  working  degrees,  one  or 
other  of  which  would  be  taken  by  every  intending  practitioner.  The 
LL.B.  remodelled  might  well  supersede  B.L.  for  general  use,  and 
as  the  junior  law  degree  it  might  form  the  proper  academic  step^ 
leading  those  who  had  time  and  inclination  to  the  LL.D.  degree. 
We  don't  say  that  such  changes  are  to  reform  the  world,  or  to  bring 
in  the  millenium.  But  while  half  a  hundred  voices  are  crying  out 
for  reforms  in  the  Faculty  of  Arts,  nothing  is  said  or  done  for  the 
l^al  faculty.  Convinced,  as  we  naturally  are,  that  the  Faculty  of 
Law  is  not  by  any  means  the  least  dignified  and  important  in  the 
universities,  we  hope  that  the  subject  of  legal  graduation  will  be 
treated  by  those  who  have  the  power  with  more  respect  than 
hitherto. 


LAWBUKEOWS. 


We  had  occasion  the  other  day  in  practice  to  encounter  the 
ancient  and  peculiar  Scottish  process  known  as  lawburrows, 
one  which  had  itd  origin  in  a  strangely  different  state  of  society,, 
was  sanctioned  and  elaborated  by  a  string  of  our  old  statutes, 
and  has  survived,  unaffected  by  modern  legislation,  to  our  own 
times. 

Something  very  similar  we  find  in  England,  known  as  a  surety 
for  the  peace  or  good  behaviour,  and  of  which  mention  is  made 
in  the  laws  of  Edward  the  Confessor,  "  InvenicU  fdejussor  de  pace 
et  legalitate  tenenda"  ^ 

What  startles  one  unacquainted  with  the  procedure  in  cases  of 
lawburrows,  is  the  effect  which  the  law  gives  to  an  ex  parte  state- 
ment. No  doubt  that  statement  is  upon  oath,  but  with  the 
exception  of  one  class  of  cases,  afterwards  to  be  referred  to,  it  need  not 
be  supported  by  any  evidence.    Upon  this  statement  the  warrant 

^  See  Broom's  CommmUcuiei,  ir.  829. 
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pToeee^s,  and  the  accused  is  compelled  to  present  himself  for 
examination,  and  to  have  his  cautioner  forthcoming. 

Erskine,  in  treating  of  letters  of  lawburrows  (iv.  1,  16)  says, 
"  These  letters  do  not  require  the  citation  of  the  party  complained 
of,  because  the  security  which  the  law  requires  is  only  for  his  good 
behaviour,  which  is  a  duty  incumbent  on  every  one  as  a  member  of 
society." 

Two  concessions,  however,  we  find  lawyers  making  at  an  early 
date.  In  the  case  of  Seytoun  v.  ThomcLS  BaUingaU  (December  2, 
1532,  M.  8023),  it  was  decided  that  "  pure  men  sich  as  taskens, 
hyndis  or  cottaris  beand  chaigit  to  find  law  borrowis  to  any  man, 
ilk  ane  of  thame  may  be  ressavit  to  be  law  borrowis  for  utheris/' 
and  also  (was  it  necessary  to  ^decide  such  a  point?)  no  pupils 
were  to  be  compelled  to  find  lawburrows.  The  decisions  under 
this  head  in  Morrison  are  somewhat  curious.  *  We  find  whole  com- 
munities, such  as  the  inhabitants  of  the  sheriffdom  of  Ayr,  seeking 
protection  by  means  of  this  process  against  the  action  of  a  single 
individual.  In  1549  the  Auld  Town  of  Aberdeen  obtained  letters 
against  the  municipal  and  other  potentates  of  the  New  Town. 
The  tendency  of  the  decisions  appears  to  have  been  towards 
giving  greater  facilities  for  obtaining  this  remedy.  In  the  case  of 
Sdlars  v.  Ninian  Andersen  (July  3,  1774,  M.  8042),  it  was  con- 
tended that  the  party  obtaining  lawburrows  should  specially 
condescend  on  and  prove  the  grounds  and  causes  of  his  dreading 
harm.  But  in  that  case  the  Court  were  of  opinion  "  that  the  oath 
required  by  the  Judge  from  the  person  applying  for  lawburrows 
being  only  that  he  is  under  dread  of  harm,  no  action  of  damages 
lies  merely  on  account  of  his  not  having  a  good  cause  for  his  fear," 
and  it  was  found  that  after  the  oath  is  taken  the  petitioner  was 
not  bound  further  to  justify  the  facts  upon  which  his  application 
proceeded.  Stair,  indeed,  speaks  of  the  evidence  of  the  inclination 
of  the  party  complained  on  to  injure  the  other  as  necessary 
before  letters  of  lawburrows  can  be  used.  An  extension  of  the 
protection  thus  afibrded  to  the  family  and  tenants  of  the  com- 
plainer  was  made  by  the  Act  1581,  c.  117.  That  Act  sets  forth 
in  the  preamble  a  painful  pictiue  of  the  state  of  the  country : — 
"  The  malice  of  the  wicked  sa  increassis,  as  they  cease  not  by  in- 
direct meanes,  and  hounding  out  of  Limmars,  vagabondes  and 
others  not  responsal  to  invade  the  innocent  persones  not  onlie  in 
their  bodies  but  to  rieve,  steale,  houch  or  slay  their  oxen  Horses 
and  uther  cattel,  cut  or  destroy  their  comes  or  to  cause  eate  the 
same  with  Bestial,  to  hound  and  slay  their  scheepe  with  dogges, 
boast  themselves  in  sik  sorte  as  they  dare  not  lie  in  their  awin 
houses,  or  to  intuace  their  servandes  to  lieve  their  service,  quhair- 
throw  their  ground  may  be  layed  waist  to  the  utter  wrack  and 
depauperating  of  the  innocente&" 

Accordingly,  caution  was  in  future  (as  is  still  the  case)  to  be 
found  for  the  security  of  the  compleeners,  their  wives,  baimes. 
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tennentes  and  servandes  —  who  were  to  be  **  skaithles  in  their 
bodies,  landes,  takes,  possessiones,  gndes  and  geare.** 

It  was  the  Act  of  1593,  c  170,  which  fixed  the  amount  of 
security  to  be  demanded  from  the  various  classes  of  the  com- 
munity from  the  "  twa  thousand  poundes  "  of  the  erle  or  lorde 
down  to  the  "twa  hundreth  markes*'  of  the  "gentleman  un- 
landed."  The  exception  as  to  the  amount  of  evidence  for  the 
complainer's  averments,  which  we  have  already  referred  to,  arises 
in  the  case  of  family  disputes.  Thus,  in  the  case  of  Thomsofi 
(March  7,  1815),  a  husband  was  refused  caption  on  letters  of  law 
burrows  against  his  wife,  in  respect  that  there  had  been  no  parti- 
cular cause  shown  by  him  why  he  dreads  bodily  harm  from  his 
wife,  and  it  was  only  after  a  pisecognition  had  been  taken,  from 
which  it  appeared  that  his  wife  had  repeatedly  threatened  his  life, 
that  warrant  as  craved  was  granted.  Similar  evidence  was  refused 
in  the  case  where  a  father  had  obtained  letter  of  lawburrows 
against  his  son,  a  youth  of  eighteen  {Taylor^  June  25,  1829,  7  sh. 
794).  In  the  case  which  recently  came  under  our  notice,  the  appli- 
cant was  a  wife  who  obtained  a  warrant  after  bringing  forward 
several  witnesses  who  deposed  to  the  fact  of  her  husband  having 
used  threats  of  violence  in  their  presence. 

The  most  recent  case  decided  in  the  Court  of  Session  upon  law- 
burrows  is  that  of  Brock  v.  Bankine  (June  5,  1874,  1,  Let  991), 
where  there  were  elaborate  arguments  upon  the  whole  procedure. 
It  was  attempted  to  have  letters  of  lawburrows  suspended,  on 
the  ground  that  they  had  been  used  maliciously.  But  the  Court 
held  that  an  averment  to  the  effect  that  they  had  been  used  with- 
out probable  cause  was  also  necessary.  Indeed,  all  that  the 
Lord  President  admits  is :  "I  am  not  disposed  to  say  that  malice 
and  want  of  probable  cause,  if  relevantly  averred,  might  not 
be  grounds  for  suspending  letters  of  lawburrows;  and  while  1 
do  not  go  the  length  in  this  case  of  saying  that  they  would 
be  relevant,  I  would  not  be  understood  to  say  that  I  am  of 
opinion  that  they  would  be  so  irrelevant  as  not  to  be  remitted  to 
probation." 

Upon  the  remedy  of  lawburrows.  Lord  Ardmillan  observes :  "  I 
do  not  think  that  lawburrows  are  merely  a  remedy  to  soothe 
alarm,  whether  the  alarm  be  reasonable  or  unreasonable.  There 
must,  in  my  opinion,  be  some  reasonable  cause  for  apprehension. 
It  surely  cannot  be  that  lawburrows  can  be  applied  for,  and  must 
be  granted  against  any  person  whomsoever  any  other  person 
chooses  to  say  that  he  dreads.  Cases  may  easily  be  suggested  illus- 
trating the  absurdity  of  such  a  proposition.  These  cases  his  Lord- 
ship had  enumerated  in  an  earlier  judgment  (Oadois,  June  1856, 
28  Jurist  682).  "  Cases,"  he  there  says,  "  suggest  themselves  of 
lawburrows  obtained  under  circumstances  so  absurd  as  almost  to 
preclude  the  possibility  of  well-founded  apprehension  of  danger, 
such  as  when  obtained  by  a  strong  man  against  an  aged  and  feeble 
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woman,  or  a  young  and  delicate  girl,  or  by  an  idle  boy  against  a 
respectable  schoolmaster,  or  by  a  riotous  youth  against  the  Sheriff, 
the  Procurator-Fiscal,  or  the  captain  of  police,  or  by  a  mutinous 
soldier  against  his  commanding  officer,  or  by  an  irritated  litigant 
against  a  Supreme  Judge."  This  restriction  upon  applications  for 
lawburrows  is  however  somewhat  difficult  to  carry  out  in  practice. 
Who  is  to  determine  what  is  a  reasonable  ground  of  alarm  ?  It  is 
plain  that  at  present  any  man,  no  matter  how  absurd  and  ground- 
less the  delusion  may  be  under  which  he  labours,  has  a  dangerous 
power  conferred  upon  him  by  the  law.  It  is  difficult  to  see  why 
the  wholesome  rule  laid  down  in  the  case  of  husbands  and  wives, 
and  parents  and  children,  should  not  be  extended  to  all  applications 
for  lawburrows,  so  that  a  primd  fade  case,  and  not  the  mere 
statement  of  the  party,  should  become  the  warrant  for  granting 
the  petition,  or  issuing  the  letter  of  lawburrows. 

The  older  cases  afford  several  instances  of  what  were  esteemed 
contraventions  of  lawburrows.  Thus,  in  the  case  of  Strangs  v. 
Sandilands  (November  1591,  M.  8024),  "contravention  of  law- 
burrows was  sustained  although  no  damage  was  done,  but  only  the 
party  had  stopped  a  highway  where  carts  with  com  used  to  pass." 
In  the  case  of  M'Kie  v.  M'Kie  (February  27,  1605,  M.  8029), 
drawing  a  sword  to  invade  a  man,  though  no  harm  followed,  was 
found  sufficient  to  infer  contravention.  The  Constable  of  Dundee, 
however,  got  off  more  easily  in  the  action  for  contravention  brought 
against  him  by  David  Flescheour  of  that  town.  The  Constable 
had  come  upon  him  with  twelve  accomplices,  taken  the  hat  off  his 
head,  crushed  it  under  his  feet  and  trampled  upon  it,  "  and  menac- 
ing tiie  said  David,  said  that  if  he  or  the  others  of  this  town  took 
not  off  their  hats  to  him,  he  should  nail  it  with  a  whinger  to  his 
head."  Yet  in  spite  of  the  argument  that  the  defender  had 
troubled,  wronged,  and  dishonoured  the  pursuer  both  in  his  person 
and  goods,  the  Lords  found  the  summons  irrelevant,  and  assoilzied 
from  the  dame  (Constable  of  Dundee  v.  Flescheour,  June  21, 1605). 
In  modern  times  there  appear  to  be  no  reported  cases  of  contraven- 
tion of  lawburrows. 

The  incongruous  nature  of  the  remedy  of  lawburrows,  viewed  in 
the  light  of  modern  times,  has  been  the  subject  of  judicial  remarks 
on  various  occasions.  As  Lord  Cockbum  is  reported  to  have  said, 
"The  bond  of  lawburrows  is  an  absurd  form  in  reference  to 
modem  customs."  Here  id  an  opportunity  for  some  of  our  Scotch 
members,  who  are  always  so  ready  to  mend  and  patch  our  legal 
institutions. 
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LEGAL  PBOBLEICS  IN  FRENCH  PBOTESTANTISM. 

WrrHDr  tiie  last  few  days  a  oomptomiae  has  been  announced 
between  the  two  gteat  parties  in  the  Befonned  Chnich  of  France. 
The  compronuse  has  still  to  be  ratified  by  the  Synod  (which,  we 
think,  meets  this  month),  bnt  that  latification  is  not  likely  to  be 
withheld ;  and  we  have  consequently  the  opportunity  of  glancing 
at  the  very  difficult  and  interesting  questions  which  have  been 
debated  firat  in  the  ecclesiastical  body  and  afterwaids  in  the 
Constil  JCEtat  during  the  last  few  years. 

The  Beformed  Church,  LEglitt  B^armie  de  France^  represents 
the  main  body  of  French  Protestantism,  and  must  not  be  con- 
founded with  the  small  Eglise  Libre^  which  split  off  from  it  for 
the  sake  of  that  absolute  freedom  which  the  name  suggests 
The  Beformed  Church,  on  the  other  hand,  is  in  a  certain  sense 
established,  and  to  a  certain  extent  endowed,  by  the  State ;  and 
the  chief  result  of  this  position  is,  that  like  the  other  recognised 
Churches  it  comes  under  the  Lai  des  CuUes^  which  has  come  down 
from  the  first  Napoleon,  and  under  the  following  clauses  of  the 
present  ArtieUs  Organiques  of  that  law : — 

''No  doctrinal  or  dogmatic  decision,  and  no  formulary  under 
the  title  of  Confession,  or  under  any  other  name,  shall  be  published 
or  become  matter  of  teaching,  until  the  Government  shall  have 
authorized  its  publication  or  promulgation ;  and 

**  No  change  in  the  discipline  or  r^nlation  of  the  Church 
shall  take  effect  without  the  same  authorization.'' 

Under  the  shadow  of  this  admimstrative  law  there  occurred 
in  1872  an  event  of  great  historical  interest,  the  first  meetii^ 
for  two  hundred  years,  of  the  French  Protestant  Synod.  On  29th 
November  1871,  M.  Thiers,  as  President  of  the  Bepublic,  author- 
ized a  meeting  of  the  General  Synod  of  the  three  hundred  consis- 
tories of  the  body.  It  had  not  met  before  since  the  days  of  the 
Dnigonnades;  and  its  most  distinguished  member,  M.  Guizot^ 
said  in  the  opening  debate : — 

''There  is  a  Beformed  Church  which  yet  lives  after  three 
centuries.  It  has  borne  perils  and  persecutions,  and  it  has 
triumphed  over  its  more  deadly  enemy,  indifference;  and  we 
believe  that  it  is  this  Church  whose  resurrection  we  behold  to-day. 
Doubtless  there  may  be  changes  in  it  caused  by  time,  but  its 
foundation  is  the  same.    Mat,  jenU  liens  pour  fits  de  Huguenot  !'* 

Among  these  "  changes  caused  by  time "  the  most  important 
was  in  the  relation  of  the  Church  to  its  creed  Down  to  June 
1872  the  only  creed  of  the  French  Beformed  Church  was  the 
original, one  presented  by  Beza  and  his  friends  to  Francis  the 
Second,  adopted  by  the  first  Beformed  Synod  in  1559 :  (the  follow- 
ing year  exactly  the  same  thing  was  done  in  Scotland),  and  again 
Botemnly  ratified  at  Bochelle  just  before  the  massacre  of  St 
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Bartholomew.  It  is  a  full  and  strong  Calvinistic  creed,  and  was,  of 
course,  according  to  the  principles  of  all  the  Beformation  Churches^ 
revisable  from  time  to  time  by  the  Church  which  had  uttered  it. 
In  France,  indeed,  this  was  carried  so  far  that  the  first  thing  done  in 
all  the  early  Synods  was  to  read  the  Confession,  and  discuss  any 
proposed  amendments  upon  it;  after  which  the  creed,  thus  ad- 
justed, was  afresh  assented  to  and  confessed  by  the  members  present. 
Soon,  however,  this  fell  into  disuse ;  theological  controversies  arose, 
and  were  succeeded  by  Louia  le  Ghrand,  the  revocation  of  the  Edict 
of  Nantes,  the  prohibition  of  all  meetings  of  Synod,  and  the  Sevolu- 
tion.  And  now  in  1872,  its  first  modem  Synod  showed  a  division 
into  two  parties,  known  as  the  Orthodox  and  the  Liberal,  all 
nominally  under  the  old  creed.  The  Liberals,  numbering  about  one* 
third  of  the  Synod,  included  even  some  men  of  the  Strasburg  school 
who  were  simple  Deists.  The  Orthodox  included  all  shades  of  men 
who  sympathized  with  the  old  doctrines,  but  scarcely  any  who 
desired  to  enforce  the  old  creed  in  all  its  details  upon  the  teachers 
of  the  Church.  The  Beformation  creed,  by  consent  of  all,  was 
allowed  to  lie  by  without  being  referred  ta  And  the  question 
came  to  be,  Was  the  Church  to  utter  a  new  creed,  and  was  it  both  to 
utter  and  enforce  that  new  creed  ?  Or  was  it  to  go  without  any  ? 
The  new  creed  proposed  by  the  Orthodox,  was  only  three  lines  in 
length,  in  place  of  the  forty  chapters  of  the  Confession  of  La 
Bochelle.    It  began  as  follows : — 

"Declaration  of  1872. 

*'  At  the  moment  when  it  resumes  the  succession  of  its  Synods, 
interrupted  for  so  many  years,  the  Eeformed  Church  of  France 
declares  that  it  remains  faithful  to  the  principles  of  faith  and  liberty 
on  which  it  is  founded  With  its  fathers  and  martyrs  in  the  Con- 
fession of  La  EocheUe,  with  all  the  Churches  of  the  Beformation  iji 
their  creeds,  it  proclaims  the  sovereign  authority  of  the  Holy 
Scriptwres  in  matters  of  faith,  and  ealvation  by  Jesus  Christ,  the 
only  Son  of  Ood,  who  died  for  our  offences,  and  rose  again  for  our 
justificaliony 

On  the  proposal  to  adopt  the  last  sentence  of  this  oreed,  two 
great  questions  were  raised,  first  in  the  Synod  and  afterwards  in 
the  Council  of  State — ^two  questions  which  are  quite  distinct  in 
themselves,  but  which  have  never  4>een  so  instructively  kept  apart. 
The  first  was.  Is  this  to  be  published  as  the  faith  of  the  collective 
Church?  The  second.  Is  it  to  be  demanded  also  as  the  confession 
of  individuals,  eg,  of  office-bearers  of  the  Church,  or  of  those  who 
elect  the  office-bearers?  Guizot  very  early  pointed  out  that  the 
second  was  a  distinct  and  subsequent  question,  depending  upon 
different  considerations  from  those  which  merely  determine  the 
utterance  or  non-utterance  of  a  creed  by  the  Synod;  and  the  com- 
promise which  has  been  recently  proposed  is  such  as  to  give  still 
greater  importance  to  the  distinction.    The  Synods  indeed,  at  once 
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recognized  its  validity,  and  proceeded  to  debate  the  first  question 
separately,  Ought  this  to  be  proclaimed  as  the  faith  of  the  Church  f 
These  pages  are  not  the  place  even  for  summarizing  the  argumenta 
on  each  side.    They  may  be  found  given  fully  and  officially  in  M. 
Bersier's  Sidoire  du  Synode  OenSral  de  FEglise  R^fomiie^  1872.^ 
The  Orthodox  held  that  every  Church  must  have  a  common  faith. 
The  Liberals  said  the  faith  of  the  majority  was  not  the  faith  of  the 
Church,  and  that  a  majority  had  no  right  to  drive  others  from  their 
pcUrie  spirUvMe,  where  they  had  a  droit  de  bourgeoisie.     Could  one 
party  in  the  National  Assembly  declare  itself  to  be  Fraticet    The 
Jtight  replied  that  a  Christian  runi  nasdtur  sed  Jit,  and  had  no 
citizenship  except  by  his  faith.     Besides,  they  were  only  now  ta 
declare  the  Church's  faith,  and  not  yet  to  touch  the  liberty  of 
individuals.     The  Left  answered  that  this  would  be  to  them  a 
liberty  de  sortir,  a  droit  de  Vemigration;  for  they  could  not  submit 
to  an  indirect  tyranny.      The   famous    preacher,   M.  Atbanase 
Coquerel,  sitting  opposite  to  Guizot,  said  that  men  must  never  be 
doctrinaires  in  the  Church ;  le  fait  a  quelquefois  raison  canire  la 
theorie,  and  the  leading  fact  was  that  there  were,  and  for  genera- 
tions had  been,  in  that  Church  men  of  "liberal  opinions."     Guizot 
now  rose,  and  pointed  out  that  not  only  a  Churoh,  but  every 
association  must  have  some  common  object,  some  basis  of  belief, 
and  he  held  the  right  of  a  majority  was  to  declare  that  belief  in  the 
name  of  the  Church,  and  not  merely  as  its  own  ideas.     Beforo 
sitting  down  he  indicated  (though  the  question  did  not  formally 
arise  until  the  famous  statesman,  now  eighty-four  years  old,  had 
been  compelled  by  exhaustion  to  leave  the  Synod)  that  when  that 
question  did  arise,  he  should  vote  for  demanding  from  all  fiUure 
pastors  and  electors  adhesion  to  what  it  was  in  the  meantime  pro- 
posed to  declare  as  the  faith  of  the  Church  as  a  whole.    On  that 
first  question  the  vote  was  now  taken,  and  the  new  creed  carried 
by  sixty-one  to  forty-five.    But  this  only  brought  near  the  more 
practical  question,  upon  whom  this  crced  of  the  Church  should  be 
enforced.    Should  it  be  demanded  from  every  member  of  the 
Church,  or  from  every  elector  in  it?    This  seems  not  to  have  been 
proposed,  and  after  much  discussion  the  regulation  carried  by  the 
majority  was: — 

"  Those  are  electors  who  declaro  themselves  cordially  attached  to 
the  Protestant  Beformed  Church  of  France,  and  to  the  truth  re- 
vealed as  it  is  contained  in  the  sacred  books  of  the  Old  and  New 
Testaments." 

Then,  lastly,  came  the  question  as  to  pastors  and  teachers  in  the 
Church,  wherc,  of  course,  it  was  argued  on  the  one  hand  that  the 
small  crced  to  which  it  had  now  cut  dowL  its  Confession  was  a 
minimum  for  those  who  werc  to  teach  others;  and  on  the  other 
hand,  that  as  the  Confession  of  the  Church  was  not  demanded  from 

1  pAiit— Landoz  et   Fiaehbadier.      For  a  oondenied  nuTAtive,  aee  Um  Brititk 
QuarUrly  JUpuw,  No.  CXIV.  p.  480. 
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all  its  members,  it  was  still  more  clearly  a  question  of  expediency 
how  much  those  should  hold  who  were  set  apart  to  inquire  into 
truth.  But  a  vote  of  62  to  39  decided,  so  far  as  the  Synod  had 
power  to  do  so,  \hsXfature  pastors  should  declare  their  adherence 
to  the  faith  of  the  Cliurch  as  contained  in  the  Confession  of  1872. 

The  legal  question  which  followed  upon  this  is  so  mixed  up  with 
that  of  administration  that  it  is  difficult  to  extricate  them.  It 
came,  however,  to  be  a  dispute  before  the  Consdl  d'Etat  as  to  the 
power  of  the  Synod.  Had  the  Synod  power  to  revolutionize  the 
faudamental  position  of  the  Church,  by  thus  dropping  an  old  creed 
which  was  very  much  in  disuse,  creating  a  short  new  one,  and 
binding  it  upon  future  pastors  ?  Of  course  the  fact  that  this  was 
the  first  Synod  in  existence  for  so  many  years,  and  that  in  the 
meantime  the  Protestant  Church  had  been  brought  under  new 
regulations  by  the  legislation  of  Napoleon  (La  Loi  du  18  Germinal 
an  X.),  had  much  to  do  witli  the  difficulty.  It  was  certain  that  the 
policy  of  the  great  emperor  was  to  keep  all  religious  societies 
under  very  strict  supervision ;  and  as  the  last  two  generations  of 
French  Protestants  have  lived  under  his  Loi  des  CvUes  without  any 
Synods,  it  came  to  be  a  nice  question  whether  that  Assembly, 
when  it  met  in  1872,  carried  with  it  under  the  still  existing 
Napoleonic  law,  the  powers  which  it  in  all  probability  had  when 
it  represented  in  ancient  times  an  unestablished  and  persecuted 
Church.  Could  the  ancient  Synod  be  reconvened?  And  if  it 
could,  was  it  still  authoritative  ?  Was  it  to  govern  the  Church,  or 
was  not  the  State  now  the  only  power  entitled  to  change  the  ecclesi- 
astical constitution  ?  Was  it  intended  to  give  the  new  Synod  an 
imperium  in  imperio  t  Guizot  no  doubt  assured  the  Synod  that 
this  was  the  intention  of  the  President  of  the  Eepublic  in  con- 
voking its  members. 

**  It  is  said  that  the  €k>yemment  only  asks  from  ns  opinions  (des  avis).  We 
axe  not  mere  utterers  of  omnions.  (Lond  applause.)  And  the  independence 
of  a  Chuich  consists,  if  need  be,  in  resistance  to  that  civil  power  with  which  it 
is  associated.  Yon  vrill  allow  me  here  to  say,  that  M.  Thiers,  the  President  of 
the  Republic,  is  not  unknown  to  me.  For  five  yeai;^  I  had  him  as  m^  colleague ^ 
for  thirty  years  as  my  adversary  ;  we  know  each  other  well  {hilartU),  Well, 
M.  Thiers  Knows  that  in  granting  us  our  Svnods,  he  has  resuscitated  an  indepen- 
dent  power.    Do  not  give  him  credit  for  less  brains  than  he  possesses." 

Spite  of  Guizol's  assurances  however,  the  question  went  to  the 
Constil  d*Etat,  and  in  a  very  elaborate  judgment  on  15th  November 
1873,  they  laid  down  principles  of  much  interest  in  this  region. 
We  translate  the  more  important  passages  of  this  judgment  {avis). 

^  The  Council  of  State  having  had  brought  before  it,  upon  the  remit  ordenMl 
by  the  Minister  de$  Cultei,  a  proposed  decree  authorizing  the  publication  of  tlui 
iSecUtation  of  Faith  of  the  General  Synod  of  the  Reformed  Clmrch  of  France, 
•  •*••••••• 

Considering  that  the  Council  of  State  must  necessarily  examine  the  character  of 
the  Assembly  from  which  the  Act  submitted  to  its  judgment  (appreciation) 
emanates  ;  and  that  in  fact,  if  that  Assembly  is  not  recognized  by  our  Jaws,  there 
can  be  no  room  for  our  registering  itsdecbions  or  authorizing  thoir  publication  : 

VOL.  XX,  NO.  ccxxxv.— JULY  1876.  ::  u 
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Considering  that  the  legality  of  the  Synod  hafl  been  disputed  in  ite  own  bowna 
by  forty-five  of  its  membeia,  and  ontside  by  a  considerable  number  of  pastois 
and  of  consistories  ;  and  that  the  weight  oi  these  protests,  and  the  official  com> 
munication  which  has  been  made  to  the  Council  of  State  by  the  Minister  of 
Worship,  lay  upon  the  Council  an  obligation  of  unfolding  to  the  Govern- 
ment tne  reasons  of  their  judgment  upon  the  question  of  l^ality:  Con- 
sidering that  the  protests  are  principally  founded  on  the  fact  that  neither 
the  law  of  18  Germinal  an  X,  nor  the  decree-law  of  26th  March  1852,  sanction 
(consacrent)  in  express  terms  the  existence  of  the  General  Synod  of  the  Reformed 
Churches ;  and  that  according  to  the  objectors,  the  Reformed  Churches  could 
have  no  other  institutions  than  those  which  were  given  by  these  statutes,  so 
that  it  requires  a  new  statute  to  re-establish  and  re-organize  the  General  Synod : 
Considering  that  it  is  not  contested  that  down  to  1S02  the  Reformed  Church 
was  a  Presbyterian  and  Synodal  Church  ;  that  the  General  Synod  was  one  of 
the  essential  organs  of  its  constitution ;  that  before  1789  twenty-eight  General 
Synods  were  held  in  virtue  of  letters  royal  under  the  surveillance  of  the  Royal 
Commissioner ;  that  the  authority  of  these  assemblies,  consacrA  by  the  ecclesi- 
astical discipline,  was  recognized  by  the  Government  as  well  as  by  the  mafis 
of  the  members  of  the  R^ormed  Church ;  and  that  even  after  the  revocation 
of  the  Edict  of  Nantes,  the  General  Synods  assembled  '  in  the  desert : '  Con- 
sidering that  the  laws  of  the  year  JL  did  not  make  a  clean  sweep  {table 
rau)  of  the  internal  and  traditional  institutions  of  the  several  religions  whose 
churches  they  again  threw  ojpen ;  and  that  in  the  esqnuA  des  motifi  and  in  his 
reports  to  the  First  Consul,  Portalis  frequently  declares  that  the  duty  of  the 
legislator  is  to  regulate  the  relations  of  the  Churches  with  the  civil  power,  and 
not  to  remake  their  religious  laws,  saying  in  particular, '  When  a  religion  is 
admitted,  the  principles  and  rules  by  which  it  is  governed,  are  admitted  also 
as  a  consequence :' 

•  ■•••  •■••• 
Considering  that,  while  the  law  de  germinal  did  not  regulate  the  organization 
of  the  General  Synod,  its  silence  may  be  explained,  either  because  the  General 
Synod  was  looked  upon  as  an  institution  exclusively  religious,  or  because  the 
document  in  not  mentioning  it  wished  to  preserve  to  itseu  a  wider  latitude  in 
authorizing  or  not  authorizing  its  meeting : 

•  ••••■•■•• 
Considering  that  in  this  state  of  the  law  a  mere  decree  was  enough,  regularly  to 
authorize  the  holding  of  the  General  Synod;  and  that  the  measure  which 
ordei-ed  its  convocation  is  not  opposed  to  any  law,  and  is  within  the  powers 
which  pertain  to  the  Government  m  the  police  des  eulUa  .*" 

From  all  this  narrative  the  judgment  goes  on  to  find  that  **  the 
legality  of  the  General  Synod  of  1872  is  certain ;"  but  as  it  has 
sent  up  to  the  Government  a  prqfet  de  rtglemefU,  in  which  the 
Confession  is  contained,  but  "does  not  seem  to  have  demanded 
authority  to  publish  the  Confession  aeparatdy**  and  is  just  about  to 
meet  again,  the  Council  of  State  "  is  of  opinion  "  that  it  is  not  pro- 
per in  the  meantime  to  adopt  the  proposed  decrea 

The  Synod  met  again,  immediately  after  this  judgmeiit,  in 
November  1873,  and  the  Left,  finding  that  the  opinion  of  the 
Council  of  State  was  against  them  (though  the  final  conclusion 
was  suspended),  seceded  in  a  body.  The  surviving  Synod  presented 
the  desiderated  application  for  the  publication  of  the  Confession 
separately,  and  on  the  28th  February  1874  the  Council  of  State 
authorized  this  by  a  dAret  dAibir^ 

It  appears  that  this  has  been  followed  by  a  separate  application 
for  authority  to  publish  the  regulation  demanding  acknowledge 
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ment  of  the  new  creed  by  new  pastors.  But  complications  of  all 
kinds  intervened  Thiers  fell  from  power ;  and  Guizot  die(jL  The 
first  Government  of  the  Marshall-President  was  hostile  to  aU 
Protestantism,  and  could  not  be  made  to  see  the  advantage  of  a 
demonstration  even  in  favour  of  Orthodoxy.  And  members  of  the 
present  Government,  more  fair  to  the  Reformed  Communion,  yet 
lean,  as  might  be  expected,  to  the  "  Liberal "  side  of  the  divided 
Church.  The  result  has  been,  in  1876,  a  proposal  of  acquiescence 
in  a  middle  scheme,  representing  very  nearly  the  views  of  M. 
Jalabert  and  others  (chiefly  lawyers),  who  formed  a  small  centre 
party  in  the  Synod.  The  minute  of  compromise  is  as  follows : — 
*'  The  Pacification  Committee  of  the  Liberal  party  declares, 
under  reservation  of  the  rights  of  those  it  represents,  and  in 
order  to  arrive  at  an  agreement,  that  it  accepts  the  Synodal 
Presbyterian  Organization ;  that  it  acknowledges  that  the  declara- 
tion of  faith  voted  on  the  20th  June  1872  is  the  expression  of  the 
general  faith  of  the  Church ;  that  this  declaration  cannot,  either  in 
itself  or  in  its  contents,  be  the  object  of  attacks  on  the  part  of 
pastors  in  the  exercise  of  their  functions ;  that  the  various  eccle- 
siastical bodies  have  a  right  to  repress  these  attacks  by  all  the 
disciplinary  penalties  which  are  in  their  power.  The  undersigned 
members  of  the  Permanent  Committee  on  their  side;  after  bearing 
in  mind  the  limits  of  their  functions,  and  after  having  expressly 
reserved  the  plenitude  of  the  rights  of  the  Church,  represented  by 
the  General  Synod,  pledge  themselves,  in  the  event  of  the  declara- 
tions above  laid  down  being  accepted  by  the  Liberal  party,  to  pro- 
pose to  the  next  Synod,  if  they  have  the  honour  of  being  elected 
to  it,  the  withdrawal  of  the  demand  made  of  the  State  to  approve 
the  synodal  decision  couched  in  these  terms : — '  Every  candidate 
for  the  sacred  ministry,  before  receiving  ordination,  shall  be  bound 
to  declare  that  he  adheres  to  the  faith  of  the  Church  as  affirmed 
by  the  Greneral  Synod.'  They  substitute  as  a  condition  that  the 
record  of  ordination  of  faith  has  been  read  to  the  candidate  for  the 
sacred  ministry  before  his  consecration.' 

Such  is  the  last  word  of  a  curious  and  complicated  chapter, 
which  has  had  many  parallels  in  the  past,  and  will  have  had  more 
in  the  future,  but  which  is  interesting  to  us  chiefly  as  showing  how 
the  highest  legal  tribunal  under  the  Code  Napoleon  deals  with  a 
very  difficult  question  of  Church  coastitution. 


Intoxicating  Liqugbs. — Sale  of  on  Sunday — Bona  fide  travdUr — Nearest 
ffMvQ  tiummghfare. — In  calculating  the  distance  from  one  place  to  another  by 
the  nearest  puolic  thoroughfare,  for  the  purpose  of  determiaing  whether  the 
definition  or  a  bona  fide  traveller  in  section  10  of  37  &  38  v  ict  c.  40  (the 
Licensing  Act,  1874)  is  satisfied,  it  is  proper  to  measure  it  across  a  navigable 
estuary  where  there  is  a  public  ferry  whicn  can  be  used  by  any  person  on  pay- 
ment of  a  Xo\\,^Co\iJlbert  v.  TVoibs,  44  L.  J*  Rep.  M.  C.  7. 
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Damages. — Breach  of  contract — Notice  of  mcial  purpose — Non-Mwery  tf 
iample9—Los8  of  profits. — The  plaintiff,  a  manuiacturer,  who  waa  in  the  hiahit 
of  attending  at  agricaltural  shows  to  exhibit  samples  of  his  goodsy  and  made 
profit  by  the  practice,  delivered  them  npon  a  show-gronnd,  where  he  had  been 
exhibiting  them,  to  the  receiving  agent  of  the  defendants,  a  railway  company^ 
to  be  carried  by  a  particular  day  to  a  show-ground  at  another  place,  when  ana 
where  a  similar  show,  at  which  he  intended  to  exhibit,  was  to  be  held,  but 
nothing  was  expressly  said  about  this  intention  of  the  plaintiff.  The  samples' 
did  not  arrive  till  after  the  day  stipulated,  and  when  the  show  was  over,  and 
the  plaintiff  lost  several  days  in  going  to  meet  them,  and  waiting  for  them.  In 
an  action  for  the  breach  of  contract,  a  verdict  was  given  for  damages,  which 
included  a  sum  for  loss  of  time  or  loss  of  profit : — Hetd,  the  Court  drawing  the 
inference  of  fact,  that  the  purpose  of  the  plaintiff  to  exhibit  was  within  the  con- 
templation of  the  parties  to  the  contract,  that  the  plaintiff  was  entitled  to  the 
damages,  on  the  ground  that  loss  of  profit  was  a  natural  and  probable  result  of 
the  failure  of  that  purpose ;  and  that  no  evidence  was  necessary  of  his  proapeet 
of  making  profit  at  the  particular  show  in  question.— iSI»m«im  t.  London  ami 
North- Western  Railway  Company,  L.  R.,  Q.  K  D.  274. 

Marine  Insurance. — Slip  and  Policy— Additional  Terms^  Concealment  if 
material  fact — Warranty  as  to  amount  of  insurance  after,  and  loss  of  vessel  &e- 
fore,  specified  date, — Defendants  on  March  1 1th  agreed  to  insure  freight  by 
plaintiffs*  vessel  on  a  certain  voyage,  and  a  slip  containing  the  terms  of  in- 
surance was  then  drawn  up  by  defendants,  who  on  that  day  accepted  the  risk. 
No  question  was  then  asked  by  defendants  as  to  the  insurance  upon  the  hulL 
Plaintiffs'  vessel  had  been  insured  with  the  T.  Insurance  Association  for  £500, 
but  this  insurance  was  to  expire  after  March  20th  ;  but,  by  the  rules  of  the  T. 
Insurance  Association,  policies  were  to  be  renewed,  unless  the  assured  gave  ten 
days'  notice  not  to  renew  them :  plaintifiiB'  vessel  was  otherwise  insured  fw 
£2700.    She  was  lost  by  perils  of  the  sea  on  March  16th.    On  March  17ih 

Siaintiffs,  being  aware  of  the  loss,  requested  that  a  stamped  policy  should  be 
elivered  to  them.  Defendants,  being  ignorant  of  the  loss,  ajsked  for  what 
amount  the  hull  was  insured,  and  being  informed,  they  inserted  a  warranty 
that  the  hull  was  not  insured  for  more  uian  £2700  after  March  20th,  and  they 
issued  the  stamped  policy  to  plaintiffs.  The  T.  Insurance  Association  did  not 
renew  the  insurance  upon  plaintiffs'  vessel  after  her  loss : — Held  (affirming  the 
judgment  of  the  Court  of  Cfommon  Pleas,  42  Law  J.  Rep.  (N.S.)  C.  P.  108),  that 
the  vessel  having  been  lost  before  the  20th  of  March,  the  warranty  as  to  the 
amount  of  insurance  upon  the  hull  had  been  complied  with  ;  and  that  the 
warranty  being  immaterial  as  to  the  risk  at  the  time  of  the  loss,  plaintiffs  were 
not  bound  to  disclose  to  defendants,  at  the  time  of  inserting  it  on  March  17th, 
that  the  vessel  was  then  lost,  and  that  they  were  entitled  to  recover  from  de- 
fendants the  amount  secured  by  the  policy. — Lishman  v.  The  Northern  Mari' 
Hnu  Intuiranee  Co.  (Lim,),  Ex.  Ch.  C.  P.  185. 

Company. — Internal  arrangements  of—Suit  by  individual  shareholder. — ^AU 
litigation  with  relation  to  the  internal  arrangements  of  a  company  and  the 
management  of  its  affairs,  must  be  in  the  name  of  the  company,  and  a  suit 
by  an  individual  on  behalf  of  himself  and  other  shareholders  complaining  of 
irregularities  in  such  managemeQt,  is  not  maintainable. — Macdmigall  v.  Gardi- 
ner, 45  L.  J.  Rep.  App.  Ch.  27. 

CoNTRiBUTORT. — Purchase  of  shares  in  name  of  trustee — Intention  to  esecme 
liahUity, — W.  bought  shares  in  the  name  of  H.,  who  was  described  in  tne 
transfer  as  a  gentleman,  but  was,  in  fact,  W.'s  foreman,  at  wages  of  £2,  28.  a 
week,  his  address  being  correctly  given  at  W.'s  factory  ;  and  the  directors,  who 
had  power  to  disapprove  of  transferees,  registered  the  transfer  without  objection. 
On  tne  company  oeing  wound  up  : — JJe^c^  that  as  W.  had  never  contracted  with 
the  company  to  take  the  shares,  ne  could  not  be  made  a  contributory  in  respect 
of  them.— in  re  Huntber  Ironworks  and  Shipbuilding  Co, — WiUiam'a  Cote,  45 
L.  J.  Rep.  Ch.  48. 
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Salb  of  Ooods. — When  property  passes — Contract  to  deliver  free  on  hoard — 
Payable  cask  against  biU  of  tciding, — L.,  a  merchant  in  France,  contracted  with 
pkintiffa,  merchants  in  London^  for  the  sale  to  them  of  a  certain  quantity  of 
potatoes  to  be  shipped  free  on  board  a  vessel  at  Dunkirk  for  London,  at  a 
certain  price,  payable  cash  against  bill  of  lading.  Plaintiffs  made  a  part  pay- 
ment to  L.  of  j£30,  and  sent  their  own  sacks  marked  with  their  names  thereon, 
into  which  the  potatoes  were  put  by  L.,  who  caused  them  to  be  shipped  at 
Dunkirk  under  a  bill  of  lading,  which  made  them  deliverable  at  London  to 
order  of  shipper: — Held,  that  the  property  in  the  potatoes  had  passed  to 
plaintiffs  at  tne  time  of  the  shipment,  notwithstanding  tlfe  provision  in  the 
contract  of  "  cash  against  bill  of  lading.'*  Heldy  also,  that  defendant,  who  had 
sold  the  potatoes,  had  lost  his  lien  for  the  balance  of  the  purchase  money,  and 
plaintiffs  had  a  sufficient  right  to  the  possession  to  entitle  them  to  maintain 
trover. — Ogg  v.  ShtUer^  4A  L.  J.  C.  P.  161. 

Vendor  and  Purchaser. — Mistake  as  to  title — Conveyance  of  interest  not 
belonging  to  vendor — "  Caveat  emptor  " — Action  for  money  received, — When  an 
interest,  either  legal  or  equitable,  in  any  real  property  has  been  sold,  and  the 
conveyance  thereof  has  been  executed  by  the  parties  to  the  same,  the  purchaser 
in  the  absence  of  fraud  on  the  vendor^s  part  cannot  maintain  an  action  for 
xnonev  received  for  his  use  to  recover  the  price  paid  by  him,  if  the  vendor  had 
no  title  to  the  property  sold  and  his  conveyance  turns  out  to  be  worthless.  In 
order  to  protect  himself,  a  purchaser  ought  to  take  ctire  that  proper  covenants 
are  inserted  in  the  deed  of  grant  to  him.  Defendants  believing  themselves  to 
be  entitled  to  an  equity  of  redemption  in  a  term  of  years,  purported  to  convey 
the  same  to  the  plaintiff  for  £240.  It  afterwards  appeared  that  they  were  not 
entitled  to  the  equity  of  redemption,  and  that  their  conveyance  was,  in  fact, 
worthless.  Plaintiff  having  sued  for  money  received  to  his  use  was  nonsuited  : — 
Held,  that  as  defendants  were  innocent  of  fraud,  the  maxim  caveat  emptor 
ap{>lied,  that  there  was  no  such  total  failure  of  consideration  as  to  entitle 
plaintiff  to  maintain  an  action  for  money  received,  that  it  was  incumbent  on 
plaintiff  to  ascertain  whether  defendants  had  a  good  title  to  the  equity  of 
redemption,  and  that  the  nonsuit  was  right. — Clare  v.  Lamb,  44  L.  J.  C.  P.  717. 

Shippino. — Wagu  and  disbursements — Counter  claim, — In  a  suit  by  the 
master,  also  part  owner,  for  wages  and  disbursements,  the  defendants  (his  co- 
owners)  may  allege  counter  claims  against  him  in  respect  of  the  co-ownership, 
and  pray  for  a  settlement  of  those  claims. — The  City  of  MobilSf  43  L.  J.  Bep. 
(Admiralty)  41. 

Ck>LLBOTBD  Water. — Vie  mc^or^ — Unprecedented  rainfall — The  proprietor  of 
c(^ected  water  is  not  liable,  without  negligence,  for  its  escape,  caused  bv  vis 
major;  and  a  Ml  of  rain,  of  a  kind  which  conld  not  reasonably  have  been 
anticipated,  amounts  to  vis  major, 

Semble,  the  rule  as  to  the  liability  of  the  proprietor  of  stored  water  does  not 
aoDiply  when  a  fresh  agency  intervenes  between  the  water  and  the  damage. — 
Fletcher  v.  Rylands,  ^  Law  J.  Rep.,  N.  S.,  Exch.  161,  distingaisfaed  Nichols  v. 
Marsland,  44  L.  J.  Rep.  Ex.  134. 

Collision. — Ironclad  with  ram — Duty  to  give  notice  of  the  ram, — The  B.,  an 
armour-plated  ship,  with  a  ram  projecting  under  water  about  fourteen  feet  from 
her  stem,  was  lying  hove  to,  when  the  F.,  in  tiring  to  speak  her,  came  in  con- 
tact with  the  ram  and  was  sunk  : — Held,  that  there  was  no  obligation  on  those 
on  board  the  B.  to  give  notice  of  the  ram,  or  that  she  was  a  leewardly  ship. — 
The  Bellerophon,  44  L.  J.  (Admiralty)  7. 

Sale  of  Goods. — Duty  ofpurehcuer  vshen  goods  do  not  correspond  vfith  sample, — 
Where  goods  sold  by  sample  are,  when  delivered,  found  to  be  not  equal  to 
Mmple,  the  purchaser  has  a  right  to  reject  them,  and  it  is  sufficient  if  he  gives 
the  seller  notice  that  he  rejects  them,  and  that  the  goods  are  at  the  seller's 
risk,  and  he  is  not  bound  to  retam  them  to  the  seller  or  to  offer  to  do  so. — 
GfimoUby  v.  WeUe,  C.  P.  203. 
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Baxksr. — special  cnixt — Specific  appraprialian — EqmiiahU  tungnment — 
Foreign  Govemmeni — JyriedieUon  in  Equity, — ^A  letter  bj  benki^  statiiig  that 
a  npecial  credit  for  a  certain  sum  has  lieen  opened  by  them  at  the  instmctiona 
of  their  customer,  in  fatvoor  of  any  pardcalar  person  who  supplies  goods  on  the 
faith  of  it,  does  not  constitute  a  specific  appropriation  or  an  equitable  aasign- 
ment  of  that  snm  in  their  hands,  for  which  they  aie  liable  to  be  sued  in  a  Court 
of  Eqoitj  as  if  they  were  trustees  for  the  person  in  whose  fatvonr  the  credit  haa 
been  opened. 

L.  had  contracted  to  supply  the  French  Groyemment  with  a  certain  number 
of  cartridges  by  a 'given  tmie,  and  in  consequence  of  his  request  for  some 
guarantee  for  the  payment  of  the  price,  the  bankers  in  London  of  the  GoTem- 
ment  wrote  by  direction  of  the  agent  of  the  QoTemment  a  letter  advising  L. 
that  by  such  direction  a  special  credit  for  j£40,000  had  been  opeoed  with  them 
in  favour  of  L.,  and  that  it  would  be  paid  rateably  as  the  goods  wens  delivered, 
upon  receipt  of  certificates  of  reception  issued  by  the  sgent  of  the  French 
Gtovemment : — HM^  that  this  letter  did  not  constitute  an  assignment  in  equity, 
or  a  specific  appropriation,  so  as  to  impress  a  trust  upon  the  moneys  in  the 
bankers'  hands,  for  which  they  could  hie  sued  in  equity.  Whatever  responsi- 
bility they  incurred  under  that  letter  could  be  enforced  at  law. 

The  French  Government  did  not  appear  to  the  plaintiff^s  hill,  nor  in  any 
way  submit  to  the  jurisdiction  of  the  Court : — Held,  that  if  the  fund  had  been 
affected  by  the  trust,  the  Court  would  have  administered  it  iu  the  absence  of 
the  Government  interested  in  the  moneys. — Morgan  v.  Larivihe,  H.  L.  41  L.  J. 
Bep.457. 

Pbikcipal  AiiTD  AoBNT — Iniereti  and  Duty  of  Agent  conflicting — Profit*  of 
dealing  vfith  subject  matter  of  Agency — Unfinmded  charges  of  fraud — Costs. — ^The 
shareholders  of  a  joint-stock  bank,  in  puisuance  of  a  proposal  of  their  directors, 
passed  resolutions  for  the  increase  of  their  capital  by  the  issue  of  20,000  new 
shares  of  £50  each,  to  be  offered,  in  the  first  place,  to  the  old  shareholders  in 
the  proportion  of  one  new  share  to  each  old  share,  each  allottee  paying  £i^  ss 
a  premium  and  j^  as  a  call  per  share,  the  shares  unaccepted  by  the  old  share-' 
holders  to  be  sold  by  the  directors  to  other  persons  at  £Sio  premium  per  share, 
out  of  which  each  shareholder  rejecting  the  allotment  of  new  shares  offered  to 
him  was  to  receive  a  cash  bonus  of  £5  for  each  new  share  so  rejected.  The 
directors  made  an  arrangement  with  S.,  by  which  he  was  to  take  all  the  unac- 
cepted new  shares  at  thepremium  of  ^£30  per  share,  to  be  issued  to  him  at  the 
rate  of  1000  a  month.  Under  this  arrangement  9778  new  shares  were  allotted 
to  S.,  who  paid  thereon  £5  per  share,  and  procured  the  issue  of  them  in  batches 
as  he  founa  purchasers,  the  certificates  in  the  meantime  being  retained  by  the 
bank  until  tne  £30  per  share  liad  been  paid,  when  the  shares  were  registered 
in  the  names  of  the  purchasers  from  S.  Four  of  the  directors,  at  the  request  of 
S.,  took  over  a  large  number  of  the  new  shares,  at  £30  per  share,  before  they 
had  been  issued  to  S.,  and  sold  them  at  a  considerable  profit  Bonus  shares  in 
the  company  were  subsequently  issued  to  the  holders  of  the  new  shares,  and  a 
considerable  number  of  these  were  allotted  to  the  same  four  directors.  The 
bank,  by  their  public  officer,  subsequently  filed  a  bill  against  the  four  directors, 
allcj^ing  that  tne  issue  of  the  new  shares  and  the  arrangement  with  S.  was 
carried  into  effect  in  pursuance  of  a  scheme  and  secret  understanding  between 
the  defendants  and  S.,  devised  and  entered  into  for  their  own  profit  The  biU^ 
which  was  founded  on  the  ground  of  fraud  in  reference  to  this  alleged  scheme, 
and  also  on  the  ground  of  breach  of  trust  arising  out  of  the  purchase  by  the 
defendants  as  persons  of  a  fiduciary  position  of  trust  property,  sought  to  make 
tiie  defendants  jointly  and  severally  accountable  for  the  promts  made  by  them 
out  of  the  transaction.  The  evidence  in  support  of  the  alie^tions  of  fraud  was 
extremely  voluminous  : — Held^  first,  that  so  much  of  the  bill  as  rested  on  fraud 
must  be  dismissed  with  costs,  but  that  the  defendants  were  trustees  for  the  bank 
of  the  profits  which  they  had  made  from  the  transaction,  and  must  respectively 
account  for  the  same.    Secondly,  since  the  suit  was  improperly  framed  in 
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making  unfounded  chATges  of  fraud  to  which  the  defendants  could  not  submit, 
tbe  plaintiff  would  not  be  allowed  any  part  of  his  costs. 

Although  charges  of  fraud  which  turn  out  to  be  unfounded  are  mixed  up  with 
the  plaintiff's  case,  and  put  prominently  forward  as  a  ground  of  relief,  yet  if  the 
bill  alleges  also  a  different  case  for  relief  which  can  be  separated  from  the 
chari^es  of  fraud,  the  Court  may  give  the  plaintiff  relief  on  this  second  ground, 
and  18  not  bound  to  dismiss  the  bill  altogether. — Parker  v.  M'Kenna,  44  L.  J. 
Bep.  Ch.  425. 

Carrier. — Liability  of  shipovmer  at  common  carrier — Loss  beyond  the  realm — 
Act  of  Ood, — All  shipowners  who  carry  goods  for  hire,  as  well  as  common 
carriers,  are  liable  by  the  common  law,  in  the  absence  of  express  stipulation  to 
the  contrary,  as  insurers  for  the  safe  carriage  of  such  gooils,  except  as  against 
the  act  of  Qod  or  the  Queen's  enemies.  The  undertaking  to  insure  such  safe 
carriage  implied  by  the  common  law  in  the  contract  to  carry  of  a  common 
carrier,  or  of  such  shipowner,  extends  to  the  whole  carriacre,  M'hether  the  whole 
be  within  the  realm,  or  part  be  within  and  part  without  the  realm  ;  and  there- 
fore such  shipowner  or  common  carrier  is  not  absolved  from  liability,  on  the 
ground  that  the  loss  occurred  beyond  the  realm.  In  order  to  come  within  the 
exception  of  a  loss  by  the  act  of  God,  the  loss  must  have  been  caused  directly 
and  exclusively  by  such  a  direct,  violent,  sudden,  and  irresistible  act  of  nature 
that  the  carrier  could  not  by  any  amoimt  of  ability  foresee  what  would  happen, 
or  if  he  could  foresee  it,  could  not  by  any  amount  of  care  and  skill  resist  it  so 
as  to  prevent  its  effect  What  evidence  is  sufficient  to  show  that  the  loss  had 
occurred  through  the  act  of  God,  or  through  any  inherent  vice  in  the  horse? — 
Nugent  v.  &mith,  45  L.  J.  Bep.  C.  P.  19. 

Banker — London  correspondent,  remittances  to — Insolvency  of  country  hanker 
— Right  to  appropriate  remittances. — On  the  11th  of  December  1874,  «f.  &  Co. 
paid  W.  &  Co.,  their  bankers,  £2422,  8s.  in  bills  (some  of  which  were  payable 
m  three  months  from  that  time)  and  cash  to  meet  acceptances  of  J.  &  Co.  for 
jC2330,  6s.  falling  due  on  the  12th  of  December  and  the  28th  of  December  1874 ; 
with  a  request  to  W.  &  Co.  to  instruct  their  London  agents,  B.  &  Co.  ^at  whose 
bank  the  acceptances  of  J.  &  Co.  were  payable),  to  meet  the  same.  W,  &  Co. 
forwarded  part  of  the  cash  and  the  bills  to  B.  and  Co.  to  meet  the  acceptance 
of  J.  &  Co.,  due  on  the  12th  of  December  1874,  with  their  usual  letter  of  advice, 
and  some  other  remittances  not  relating  to  J.  &  Co/s  affairs.  B.  &  Co.  acknow- 
ledged the  receipt  of  the  remittance  from  W.  &  Co.  in  ordinarycourse  ;  but  did 
not  honour  the  acceptances  of  J.  &  Co.  when  presented.  W.  &  Co.  stopped 
payment  on  the  14th  of  December  1874,  being  heavily  indebted  to  B.  &  Co. ; 
whereupon  B.  &  Co.  applied  the  remittances  forwarded  to  them  by  W.  &  Co. 
to  the  bquidation  of  their  debt.  J.  &  Co.  paid  the  acceptances,  aliunde : — Held^ 
that  there  had  not  been  any  specific  appropriation  of^  the  remittances  to  the 
acceptances  of  J.  &  Co. ;  and  that  J.  &  Co.  must  prove  for  their  claim  against 
W.  &  Co.  in  the  winding  up  of  their  estate. — Johnson  v.  Boharts,  44  L.  J.  Bep. 
Ch.  465. 

Will — Devise  in  fee — Condition  agairut  alienation. — Devise  in  fee  to  a  brother 
of  testatrix,  '*  on  the  condition  that  he  never  sells  it  out  of  the  family  : '' — Held, 
that ''  the  family  '*  meant  the  blood  relations  of  the  devisee,  and  that  the  con- 
dition was  valid  in  law  as  a  partial  restraint  on  alienation.— 44  L.  J.  Bep. 
Ch.  441. 

Will. — Testator  in  actual  military  service — Alterations  in  will — ^Testator,  an 
officer  in  the  Indian  army,  wrote  and  signed  his  will  while  engaged  in  actual 
military  service.  The  will  contained  material  alterations  in  the  handwriting 
of  testator,  but  no  information  could  be  obtained  as  to  the  time  at  which  they 
were  made : — Held,  that,  in  the  absence  of  evidence  to  the  contrary,  the  pre- 
sumption was  that  the  alterations  were  made  while  testator  was  still  engaged 
in  actual  military  service,  and  that  they  were  entitled  to  be  included  in  the 
probate.— Zn  the  goods  of  Twedale,  44  L.  J.  Bep.  C.  P.  and  M.  35. 
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CuffiOH. — Sight  ofpotrukumen  to  ditport  thenudves  tn  oImiio  9olo  ai  am/jf  time 
of  the  year. — ^A  clutom  for  the  inhabitants  of  a  pamh  to  erect  a  maypole  on 
certain  ground  of  a  landowner  within  the  parish,  and  dance  round  ana  about 
the  same,  and  otherwise  enjoy  any  lawful  and  innocent  recreation  at  any  time 
in  the  year  on  the  said  ground,  is  reasonable  and  lawful — HcM  ▼.  NoUifi^ham, 
46  L.  /.  Bep.  Ex.  Ch.  50. 

Damagbs. — Breath  cf  loarraitfy — Damage  fnnn  a  dueated  animal  eomwunieat- 
ing  the  dieeate  to  other  animals. — Defendimt  sold  a  cow  to  plaintiff  with  a 
warranty  that  the  cow  was  free  from  the  foot  and  mouth  disease.  The  cow  in 
liact  had  that  disease,  and  plaintiff,  who  was  a  fiarmer,  having  put  the  cow  with 
other  cows  of  bis,  she  communicated  the  disease  to  them,  and  they  died  in  con- 
sequence. In  an  action  for  such  breach  of  the  warranty,  the  Judge  at  the  trial 
directed  the  jury  that  in  assessing  the  damages  they  might  take  into  account 
the  loss  arising  from  the  injury  to  the  other  cows,  if  they  thought  defendant 
knew,  or  ought  to  have  known,  that  plaintiff  was  a  farmer,  and  would  in  the 
ordinary  course  of  his  business  as  a  &rmer  place  the  cow  with  other  cows,  as 
then  the  damage  resulting  from  the  breacn  of  the  warranty  was  one  which 
would  naturally  occur  from  such  breach,  and  would  be  in  the  contemplation  of 
both  parties  at  the  time  the  warranty  was  given : — Hetd,  that  such  direction 
was  nght.^Smith  v.  Green,  45  L.  J.  Bep.  C.  P.  28. 

Defaxation. — Privileged  eommunieaiion — Witneee  before  mUitainf  Court  tf 
Enquiry  not  under  oath. — ^A  military  man  giving  evidence  before  a  military 
Court  of  Enquiry  which  has  no  power  to  administer  an  oath,  is  entitled  to  the 
name  protection  as  that  enjoyed  oy  a  witness  on  oath  in  an  ordinary  judicial 
proceeding.  No  evidence,  whether  written  or  oral,  given  by  him  in  the  course 
of  the  enauiry  and  relative  to  the  enquiry,  can  be  made  the  foundation  of  an 
action  at  law,  however  strong  the  presumption  may  be  that  such  evidence  was 
not  only  untrue,  but  was  also  known  to  he  untrue  by  him  who  gave  it,  or  even 
that  it  was  dictated  by  malice.  For  the  correctness  of  this  presumption  must 
always  be  a  question  until  resolved  by  a  jury,  and  public  policy  requires  that 
witnesses  shi)uld  give  their  evidence  fr^ly  and  openly,  and  without  fear  of 
being  harassed  by  a  civil  action  on  an  allegation,  whether  true  or  false,  that 
they  have  spoken  from  malice.  Where  a  witness  before  such  a  Court  handed 
in  a  written  statement  voluntarily  and  unasked,  after  his  examination  was 
concluded : — Held,  that  evidence  tnat  the  statements  contained  in  such  paper 
were  untrue  and^were  made  maliciously  was  inadmissible. — Dawkim  v.  Bokiby^ 
H.  L.  45  L.  J.  Bep.  8. 

HiGHWAT. — WilfuUy  ehetru^ng  highway — Suffering  trees  to  grow  over  %L — 
Suffering  trees  and  underwood  to  grow  over  and  across  a  highway  so  as  to  ob- 
struct the  free  passage,  is  not  a  wilful  obstruction  of  the  free  passage  within  the 
meaning  of  5  &  6  WilL  4  c  50,  s.  72. — So  held  by  Mellor,  J.,  and  Qnain,  J., 
Cockbum,  C.  J.,  dissenting. — Walker  v.  Homer,  45  L.  J.  Bep.  M.  C.  34. 

Foreign  Judgment. — English  shareholder  in  foreign  company — Liability  of  on 
foreipn  judgment  obtained  in  his  absence — Process — Domicile. — If  the  law  of  a 
foreign  country  be  that  the  shareholders  of  a  company  there  established  are 
subject  to  the  provisions  in  the  articles  of  association,  and  if  the  articles  of  such 
a  company  provide  that  all  litigation  inter  socios  shall  be  submitted  to  the 
jurisdiction  of  a  certain  tribunal  in  such  countiy,  and  that,  unless  a  shareholder 
with  whom  such  litigation  shall  arise  elects  a  domicile  within  the  jurisdiction, 
such  election  shall  be  made  for  him  and  process  validly  served  at  such  elected 
domicile,  then  a  judgment  for  calls  against  a  shareholder  dul  v  obtained  on  hia 
absence  upon  process  served  in  the  manner  specified,  will  bind  such  shareholder 
though  he  be  an  English  subject,  neither  resident  nor  domiciled  in  such  foreign 
country,  and  though  he  may  have  had  no  actual  notice  or  knowledge  of  the 
proceedings  ;  and  judgment  may  be  recovered  against  him  in  this  country  in  an 
action  upon  the  foreign  judgment  so  obtained. — Copin  v.  Adamson,  App.  Ex. 
Ch.  15. 
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Ship  and  Shippiko. — LiabUUy  of  charterer  for  delay  in  unloading  eauud  by 
Itad  umather, — By  a  charter  party  for  a  voyage  with  a  catgo  of  timb»  from 
Penaacola  to  a  aafe  port  in  tne  United  Kingdom,  "  sixteen  working  daya  were 
to  be  allowed  the  merchants  for  loading  the  ship  at  Pensacola,  and  to  be  dis- 
charged at  sach  wharf  or  dock  as  the  charters  may  direct,  always  afloat,  in 
fourteen  like  days,  and  ten  days  on  demurrage  over  and  above  the  said  lying 
•days  at  £X0  per  day."  The  ship  was  orderea  to  M.,  and  arrived  at  the  usuiu 
place  of  discbaige  in  the  river,  and  began  unloading.  It  was  the  duty  of  the 
master  to  put  the  timber  over  the  ship's  side,  and  Irom  it  into  rafts,  and  the 
charterer  was  to  send  tugs  and  take  the  rafts  away.  During  the  unloading  bad 
weather  came  on,  and,  though  the  ship  did  not  leave  her  anchorage,  the  rafts 
could  not  be  formed,  and  the  charterer  therefore  could  not  do  his  part  in  taking 
the  timber  away.  The  bad  weather  caused  a  delay  of  four  days  in  discharging 
the  ship.  An  action  having  been  brought  by  the  shipowner  against  the 
charterer  for  the  four  days'  demurrage  : — Heldy  that,  where  a  given  number  of 
•days  is  allowed  to  the  charterer  for  unloading,  a  contract  is  implied  on  his  part 
that,  from  the  time  when  the  ship  is  at  the  usual  place  of  discharge,  he  will  take 
the  risk  of  any  ordinary  vicissitudes  which  may  occur  to  prevent  his  releasing 
the  ship  at  the  expiration  of  the  lay  days;  and  the  defendant,  therefore,  was 
liable  for  the  four  days'  demurrage. — Thiia  v.  Byers,  Q.  B.  D.  224. 

Restraint  of  Marriage. — Distinction  between  wilU  ofreaUv  and  personalty. 
— D.  made  his  will  as  follows : — "  I  give,  devise,  and  bequeath  unto  my  sister 
Mary,  her  daughter  Elizabeth,  and  Sarah,  the  daughter  of  David  Jones,  all  my 
landed  property,  together  with  all  my  goods,  chattels,  and  effects,  to  possess  and 
enjoy  the  same  jointly  during  their  lifetime ;  and  when  any  or  some  of  the 
before-mentioned  parties  shall  depart  this  life,  I  give,  devise,  and  bequeath  her 
or  their  shares  to  be  possessed  ana  enjoyed  by  my  sister  Jemima,  the  wife  of 
John  Davies,  together  with  her  daughter  Mary,  during  their  lifetime ;  pro- 
vided the  said  Mar^,  daughter  of  the  said  Jemima,  my  sister,  shall  remain  in 
her  present  state  ot  single  woman,  otherwise,  if  she  shall  alter  her  present  state 
of  single  woman,  and  bind  herself  in  wedlock,  she  is  liable  to  lose  ner  share  of 
the  said  property  immediately,  and  her  share  to  be  possessed  by  the  other- 
mentioned  parties,  share  and  share  alike." — Held,  tnat  the  estate  of  Mary 
Davies  in  the  land  ceased  on  her  marriage ;  for  that  the  object  of  the  testator 
appeared  to  be,  not  to  restrain  marriage,  but  to  provide  for  Maiy  Davies  while 
she  was  unmarried ;  and  the  question  whether  the  clause  amounted  to  a  condition 
or  a  limitation  was  immaterial,  as  the  authorities  upon  such  a  distinction  did 
not  apply  to  a  devise  of  realty. — Jones  v.  Jones,  L.  K.  Q.  B.  D.  279. 

Fraud. — Delivery  of  goods  for  fraudtUent  purpose — Right  of  owner  to  repudiate 
purpose  and  recover  the  goods. — The  plaintiff,  being  in  embanassed  circumstances, 
in  pursuance  of  an  agreement  between  him  and  A.,  made  over  all  his  stock  in 
trade  to  A.,  and  fictitious  bills  of  exchange  were  given  by  A.  in  plaintiffs  favour. 
Possession  of  the  goods  was  given  to  A.,  together  with  an  inventory,  but  no  bill 
of  sale  was  executed  by  plaintiff.  The  object  of  the  transaction  was  to  prevent 
plaintiff's  creditors  getting  hold  of  the  goods,  and  so  being  paid  in  full.  De- 
fendant was  a  creditor  lor  j£100,  and  was  cognizant  of  wnat  was  concocted 
between  plaintiff  and  A.  After  A.  had  removed  the  goods  from  plaintiff's 
premises,  two  meetings  of  plaintiffs  creditors  were  held,  but  no  compromise 
was  effected  with  the  creditors.  Some  months  afterward  A.  executed  a  bill  of 
sale  of  the  goods  to  defendant,  for  the  alleged  purpose  of  securing  the  debt  due 
finmi  plaintiff  to  defendant,  but  plaintiff  was  no  party  to  the  bill  of  sale,  nor 
^d  he  sanction  or  know  of  it  Plaintiff  having  demanded  the  goods  from  A. 
and  defendant,  brought  an  action  against  defendant  for  the  detention : — Heldf 
by  the  Queen's  Bench  and  Court  of  Appeal,  that  the  fraudulent  purpose  not 
having  been  carried  out,  plaintiff  was  not  relying  on  the  illegal  transaction, 
but  was  entitled  to  repudiate  it,  and  recover  his  goods  from  A.,  and  defendant 
had  no  better  title  than  A.,  as  he  knew  how  A.  had  become  possessed  of  the 
JSOodE.—Tayhr  v.  Bowers,  L.  R.,  Q.  B.  D.  (C.A.)  291. 
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Ybndor  and  Purchaser. — Notice  to  purchaser  of  term  of  tenanVs  holdiiiff — 
Fenoncd  agreement  between  landlord  ana  tenant — Varying  terms  of  tenafiey. — 
Defendants  were  trustees  for  sale,  under  a  will,  of  certain  farms,  and  on  11th  of 
May  1868,  they  entered  into  agreements  wilJi  the  tenants  thereof,  that  the 
latter  should  at  Michaelmas  1869  give  up  possession  of  the  farms  held  hy 
them,  and  that  defendants  should  allow  to  the  tenants  the  half-year's  rent  payable 
at  Michaelmas  1868,  and  should  also  pay  to  them  at  Michaelmas  1868  a  sum 
of  money,  and  should  also  allow  to  them  at  Michaelmas  1869,  or  at  the  ter- 
mination of  their  tenancies,  for  all  the  hay,  straw,  and  manure  produced  on  the 
farms  during  the  preceding  year  at  market  value.  Before  the  date  of  this  agree- 
ment the  tenants  had  held  the  farms  from  year  to  year,  pursuant  to  verbal  agree- 
ments on  the  terms  of  being  paid  fodder  value  only,  which  is  less  beneficial  to 
the  outgoing  tenant  than  market  value.  On  18th  of  July  plaintiff  contracted  to 
purchase  the  farms.  He  then  had  no  notice  of  the  agreements  of  llth  of  May^ 
and  on  8th  of  September  he  first  became  aware  of  them.  On  6th  of  January 
1859,  the  purchase  of  the  farms  by  plaintiff  from  defendant  was  completed,  but  it 
was  stipulated  between  them  that  tne  purchase  should  be  without  prejudice  to  the 
claim  01  plain  tiff  for  an  indemnity  in  consequence  of  defendan  ts  having  entered  into 
the  agreements  of  1 1th  of  May.  One  of  the  tenants  afterwards  sued  plaintiff  to  re- 
cover the  market  value  of  the  produce  left  by  him  on  the  farm,  and  plaintiff  ulti- 
mately paid  all  the  tenants  for  their  hay,  &c.,  at  market  value : — Held  (per  Bram- 
WSLL,B.,  Blackburn,  J.,  Mellor,  J.,  (jlea8Bt,B.,  and  Pollock,  B.,  re  versing  the 
judgment  of  the  Court  of  Common  Pleas,  dissentiente  Amphlett,  B.^,  that  plaintiff 
was  entitled  to  recover  from  defendant  the  amount  which  he  had  paid  to  thetenants- 
on  account  of  the  difference  between  market  value  and  fodder  value ;  for  the 
agreements  of  llth  of  May  1868  did  not  amount  to  fresh  demises,  but  were 
contractspersonally  binding  defendants,  and  that  the  purchase  must  be  taken  to 
have  been  concluded  on  the  terms  that  defendants  would  repay  to  plaintiff  the 
difference  between  market  value  and  fodder  value,  if  in  point  of  law  defendants  had 
rendered  themselves  personally  liable  to  pay  that  amount  to  the  tenants. — Phillips 
V.  Miller,  44  L.  J.  Rep.  Ex.  Ch.  C.  P.  266. 

Will. — KnotoUdge  of  contents  of  wiU  by  testator — Presumption  arising  fnym 
proof  of  will  having  been  read  to  testator. — There  is  no  rule  that  if  it  is  proved  or 
admitted  that  a  testator  was  of  sound  mind,  memory  and  understanding,  and 
that  a  will  has  been  read  over  to  him  or  that  he  has  read  it  to  himself,  and  that 
he  has  signed  it,  he  must  be  taken  to  have  known  and  approved  of  the  contents- 
of  such  will,  and  that  such  knowledge  and  approval  must  be  held  to  extend  to 
every  part  of  such  will.  The  presumption  in  favour  of  every  part  of  the  will 
arising  where  these  circumstances  exist  may  be  removed  where  the  proof  that 
the  will  was  read  to  or  by  the  testator  is  open  to  suspicion,  or  where  there  is- 
Toom  for  a  suggestion  of  fraud,  especially  in  cases  where  the  will  has  been  pre- 
pared and  propounded  by  strangers  in  blood  to  the  testator,  but  who  are  bene- 
ficiaries under  it.  For  the  ontts  of  proving  an  instrument  as  the  last  will  of  a 
free  and  competent  testator  lies  on  him  who  propounds  it,  and  where  the  person 
propounding  is  himself  a  beneficiary  under  it,  and  also  a  stranger  in  blood  to  the 
testator,  the  Court  should  be  vigilant  and  jealous  in  examining  the  evidence 
supplied  in  support  of  the  instrument  or  will. — Fulton  v.  Andrew,  44  L.  J.  Bep. 
H.  L.  17. 

Scrip  Certificates. — Negotiability — Law  merchant — Agent  for  a  foreigrt 
government, — Scrip  certificates  issiied  by  the  agent  of  a  foreign  government,  and 
entitling  the  bearer  to  a  bond  of  the  government  for  the  amount  in  respect  of 
which  the  certificates  are  issued,  are  negotiable  instruments,  so  that  the  true 
owner,  in  fraud  of  whom  they  have  been  passed  by  delivery,  has  no  right  of 
action  against  a  bona  fide  holder  for  value.  SemJble — Where  the  agent  of  a 
foreign  government  enters  into  a  contract,  in  which  he  is  described  as  such,  the 
presumption  is  that  he  is  not  personally  liable. — Goodwin  v.  Robeirts,  44  L.  J. 
Kep.  Ex.  Ch.  157. 
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Sale  of  Goods. — Delivery  hy  irutalrMnts — Postponement  of—Undelwend 
reeidue. — Defendants  sold  to  plaintiffs  a  certain  number  of  tons  of  iron^ 
"delivery  in  monthly  quantities  over  1871."  During  that  year  a  correspond- 
ence pasaed  between  them,  which  was  held  to  have  the  eifect  of  postponing  the 
delivery  in  particular  months  of  the  full  monthly  proportion  that  would  other- 
wise have  been  duly  delivered  by  defendants.  In  the  last  month  plaintiffs 
gave  notice  requiring  the  whole  of  the  residue  to  be  delivered  at  the  end  of 
the  year,  so  as  to  mSke  up  the  total  number  of  tons  sold.  Defendants  deeming 
this  demand  unreasonable,  refused  further  delivery : — Held,  that  the  postpone- 
ment operated  only  to  throw  the  delivery  which  would  have  been  made  in 
1871  over  into  months  of  the  succeeding  year,  and  that  plaintiffs  were  not 
entitled  to  call  for  the  whole  of  the  undelivered  residue  of  the  iron  at  once,  but 
nevertheless  that  the  unreasonable  demand  did  not  justify  defendants  in  treat- 
ing the  contract  as  at  an  end,  and  in  refusing  to  deliver  such  residue  at  all ; 
that,  therefore,  defendants  were  liable  in  damages  for  breach  of  contract. — Tyere 
V.  The  RosedaU  and  Ferryhill  Iron  Co,  {Lim.\  44  L.  J.  Rep.  Ex.  Ch.,  Ex.  130. 

Poor-rate  Assessment. — Rates  paid  by  colliery  owners — right  of  workmen 
occupying  cottages  to  he  inserted  in  rate-hook. — The  appellants  were  coUiers,^ 
working  at  a  colliery,  the  owners  of  which  possessed  340  cottages,  which  they 
filled  according  to  their  discretion  with  their  workmen,  preferring  married  men. 
Such  married  men  as  they  were  not  able  to  accommodate  received  an  allowance 
towards  the  rent  they  were  compelled  to  pay  in  consequence  of  not  occupying 
one  of  the  cottages.  It  was  not  absolutely  necessary  Tor  their  work  that  any 
of  them  should  occupy  any  of  the  cottages,  but  the  owners  desired  that  they 
should.  The  appellants  resided  in  these  cottages,  paying  no  rent,  and  no  differ- 
ence being  made  from  other  men  as  to  the  earnings,  all  being  paid  the  same 
tonnage  price.  Tliey  received  no  notice  to  quit,  nor  were  they  entitled  to  any. 
The  notice  to  quit  their  work  was  a  notice  to  quit  their  house,  and  the  occu- 
pancy of  the  house  ceased  the  moment  when  the  service  ceased.  The  colliery 
owners  paid  the  full  rate  in  respect  of  these  houses,  and  did  not  compound  or 
make  any  agreement  about  it  with  the  men  : — Heldf  that  the  appellants  were 
occupiers  of  the  cottages,  and  were  entitled  to  have  their  names  inserted  by  the 
overseers  in  the  rate-book  under  section  19  of  32  &  33  Vict.  c.  41 — Cross  v. 
Alsop  reflected  upon.    Smith  v.  The  Overseers  of  the  tovmship  ofStghill,  114. 

Charter  party. — ^tipping — Condition  that  charterers*  liability  ^laU  cecue  when 
cargo  is  shipped — '*  Loading  excepted" — A  charter  party  contained  a  clause :  "  This 
charter  being  concluded  by  the  charters  on  behalf  of  another  party,  it  is  agreed 
that  all  liability  of  the  former  shall  cease  as  soon  as  the  cargo  is  shipped, 
loading  excepted,  the  owners  and  master  of  the  vessel  agreeing  to  rest  solely 
on  their  lien  on  the  cargo  for  freight,  demurrage,  and  cdl  other  claims,  and 
which  lien  it  is  hereby  agreed  that  they  shall  have.'' — Held,  that  "loading 
excepted  "  extended  to  delay  in  loading,  and  was  not  confined  to  the  loading  a 
full  and  complete  cai^o ;  and  the  charterers,  therefore,  remained  liable  for  the 
delay,  though  they  had  shipped  a  complete  cargo. — Lister  v.  Van  Haansbergen, 
L.  R.  Q.  B.  D.  269. 

Trespass  to  highwat  bt  escape  of  water  pipe. — Defendants,  a  waterworks 
company,  laid  down  and  maintained,  under  the  powers  conferred  on  them  by 
Act  of  Parliament,  a  pipe  for  the  purpose  of  conveying  water.  The  pipe  was 
carried  along  a  turnpike  road,  the  soil  of  which  was  in  E.,  who  owned  the  land 
on  both  sides.  He  employed  plaintiff  to  make  a  tunnel  under  the  surface  of  the 
road  which  was  in  that  spot  raised  upon  an  embankment  In  the  course  of 
the  work  plaintiff  was  obstructed  by  water  which,  without  the  knowledge  of 
anyone,  escaped  from  the  pipe.  The  trustees  of  the  road  and  the  surveyor  of 
highways  had  consented  to  the  tunnel  being  made  by  K.  Plaintiff  gave  notice  to 
defendants,  who  repaired  the  pipe,  but  not  until  after  plaintiff  had  suffered  injury 
by  reason  of  the  obstruction  in  his  works : — Held,  that  plaintiff  could  not  maintain 
an  action  against  defendants. — Cattle  v.  Stockton  Waterworks  Co.,  44  L.  J.  Rep.  Q. 
B.  139. 
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Foreign  Law  Contract. — To  a  declaration  in  an  action  for  breach  of  an 
agreement  by  defendant  to  build  a  ship  for  plaintiffs,  defendant  pleaded  that  the 
agreement  was  made  in  Scotland  by  plaintiffs  with  a  trading  partnership  or 
firm  domiciled  and  carrying  on  business  there,  and  was  to  be  performed  wholly 
in  Scotland ;  that  by  the  law  of  Scotland  the  said  firm  was  and  is  a  separate 
and  distinct  person  from  any  or  the  whole  of  the  individual  members  thereof, 
of  whom  defendant  was  and  is  one,  and  that  by  the  law  of  Scotland  the  said 
firm  has  the  capacity  of  suing  and  being  sued  as  such  separate  firm,  by  its 
name  of  Messrs.  Caird  and  Co.,  and  the  alleged  agreement  was  made  by  the  firm 
as  such  separate  person,  and  not  jointly  and  severally  by  the  individual 
members  thereof;  'that  the  firm  consisted  of,  &c.,  who  at  the  time  of  the 
making  of  the  alleged  agreement  were  and  still  are  domiciled  and  carrying  on 
business  in  Scotland  ;  that  by  the  law  of  Scotland  defendant  became  and  was, 
as  a  partner  of  the  said  firm,  liable  to  plaintiffs  for  the  satisfaction  of  any 
jud^ent  which  might  be  obtained  against  the  said  firm,  or  the  whole  of  the 
individual  partners  thereof  iointlv,  and,  save  as  aforesaid,  no  liability  by  the 
law  of  Scotland  attached  to  defendant  in  respect  of  the  said  agreement ;  that  by 
the  law  of  Scotland  it  is  a  condition  precedent  to  any  individual  liability  attach- 
ing to  defendant  in  respect  of  the  said  agreement  that  the  firm,  as  such  person  as 
aforesaid  or  the  whole  individual  partners  thereof,  jointly,  should  hrst  have 
been  sued,  &c. : — Held,  a  bad  plea,  as  it  merely  stated  the  form  of  proceeding 
in  Scotland,  while  the  remedy  and  mode  of  proceeding  were  regulated  by  the 
law  of  England.— i^itZ/odb  v.  Oaird,  44  L.  J.  Hep.  Q.  B.  124. 

Marine  Insurance. — TermincUion  of  interest — Assignment  of  policy. — Plain- 
tiffis  purchased  linseed,  to  be  delivered  at  a  destined  port  in  the  United  King- 
dom, and  paid  for  in  fourteen  days  from  being  ready  for  delivery,  by  cash, 
less  discount,  or,  at  sellers'  option  (which  was  not  exercised),  on  handing  ship- 
ping documents,  less  interest.  The  sellers,  before  the  sale  to  plaintiffs,  by 
policy  made  with  defendants,  insured  the  linseed,  including  all  risk  of  craft 
and  boats  to  and  from  the  ship  or  vessel,  and  also  any  specicd  lighterage,  each 
lighter  or  craft  being  considered  ba  if  separately  insured.  The  vessel  contain- 
ing the  linseed  arrived  at  a  port  in  the  United  Kingdom,  and  the  cargo  was 
landed  by  means  of  public  lighters  employed  by  plaintiffs,  one  of  which  was 
sunk  when  loaded,  and  the  linseed  on  it  partly  lost  and  partly  damaged. 
This  loss,  which  was  within  the  terms  of  the  pobcy,  occurredL  before  delivery 
of  the  cargo  had  been  completed,  and  before  plaintiffs  had  paid  the  price. 
After  the  cai^  had  been  completely  delivered  the  sellers  assigned  the  |)olicy 
to  plaintiffs,  who  sued  defendants  in  respect  of  the  loss  above  mentioned  : — 
Hdd,  that  as  there  was  no  express  contract  that  the  policy  of  insurance  should 
pass  to  the  purchaser  on  the  sale  of  the  linseed,  and  as  none  could  be  implied 
Irom  the  terms  of  the  sold-note,  the  interest  under  the  policy  remained  iu  the 
sellers  until  delivery ;  and  as  on  delivery  on  board  the  lighter  plaintiffs^ 
interest  ceased  and  the  policy  lapsed,  no  interest  under  it  could  pass  to  a  sub- 
sequent assignee. — North  of  England  Pure  Oil  Cake  Co,  (Ltm.)  v.  Archangel 
Maritime  Bank  and  Insur,  Co,  (Ltm,),  44  L.  J.  Bep.  Q.  B.  121. 

Be  VENUE. — Inhabited  house  duty — Exemptions — **  Houses  occupied  for  the  pur^ 
noses  of  trade  only  " — Part  of  a  tenement — Where  a  builing  assessed  to  inhabited 
house  duty  is  used  partly  as  offices  by  merchants  and  partly  as  chambers  for 
professional  men,  the  owner  is  not  entitled  to  an  abatement  in  respect  of  the 
portion  occupied  by  merchants. — Rusby  v.  Newson,  44  L.  J.  Bep.  £x.  143. 

Loan. — "  For  the  term  of  nine  or  six  months  " — Option  with  borrower, — Plaintiff 
lent  defendants  a  sum  of  money  *'  for  a  term  of  nine  or  six  months."  After  six 
months  from  the  date  of  the  loan,  but  before  nine  months  had  expired,  plaintiff 
sued  for  the  amount : — Held,  that  the  option  as  to  the  time  of  repayment  was 
with  the  borrower,  and  that  as  the  credit  had  not  expired  when  the  action 
commenced,  plaintiff  could  not  recover. — Reed  v.  Kitinam  Cih-Qperaitioe  aind 
Industrial  SocUty  (Lim.\  44  L.  J.  Bep.  (Q.  B.)  126. 
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Cabrtbrs  bt  Railwat. — Comm&n  earners — LoiS  of  goads — CarrierB  Act — 
Fehnyof$ervawU — Evidence, — In  an  action  against  common  carriers  for  the  loss  of 
goods  within  section  1  of  the  CairierB  Act,  and  which  are  alleged  to  have  heen 
fi>st  by  the  felonious  acts  of  the  carriezs'  servants,  the  plaintiff  must  establish  a 
primd  facie  case  that  the  loss  has  arisen  from  such  felonious  acts,  and  it  is  not 
sufficient  to  show  that  it  is  more  probable  that  the  loss  has  arisen  from  such 
felonious  acts  than  by  the  act  of  some  person  not  in  the  employment  of  the 
carriers.  The  judgment  of  Pigott,  B.,  m  VauqhUm  v.  The  London  and  North- 
Wettem  Railway  Company  ^^  Law  J.  Bep.  N.  S.  £xch.  76),  commented  on 
M'Qium  ▼.  Great  IFeetem  Bail.  Co.,  44  L.  J.  Bep.  Q.  B.  130. 


^he  SrottiBh  ^to  M^q&zint  mtt  Sherif  Court  JBitfoxUx. 

SHEBIFF  COURT  OF  PERTHSHIRR 

Sheriff  Guthbib. 

oow  V,  HACDONALD  AMD  FRASSB. — June  1876. 

-JFarraniy, — This  was  an  action  raised  at  the  instance  of  James  Gow,  black- 
smith, Dykehead,  Glenisla,  against  Macdonald  and  Fraser,  auctioneers  and  live 
stock  salesmen,  Perth,  and  John  Watson,  farmer,  Hillend,  by  Perth,  suing  for 
**  j£12,  being  pursuer's  restricted  claim  for  the  value  of  a  cow  which  belonged 
to  the  defenaer  John  Watson,  and  was  on  the  17th  March  1876,  sold  by  the 
defenders  Macdonald  and  Fraser,  on  his  behalf,  to  William  Cargill,  Ardomie, 
for  behoof  of  the  pursuer,  at  the  price  of  ;£12, 7s.  6d,  but  which  cow  died  shortly 
after  it  was  so  sold,  of  heart  disease,  which  must  have  existed  for  a  considerable 
time  prior  to  the  sale."  The  action  was  dismissed  on  the  ground  that  no 
warranty  of  soundness  had  been  given.  There  appears  to  be  a  general  under- 
standing in  the  country  that  even  without  a  warrant  of  soundness,  if  an  animal 
died  recently  after  sale  and  discovery  of  a  disease  existing  at  the  time  of  sale, 
the  purchaser  has  an  action  for  recovery  of  the  price. 

"  Note, — It  will  be  seen  that  the  summons  does  not  allege  any  warranty, 
written  or  oral,  or  even  implied,  by  a  sound  price  beinff  given  for  the  cow.  It 
lA  also  silent  as  to  the  day  of  the  death  of  the  animal,  but  which  was  stated  to 
bave  been  on  23d  March,  or  six  days  after  the  date  of  sale.  It  was  admitted 
that  the  heart  disease  of  which  the  cow  died  was  in  existence  at  the  time  of 
eale,  but  unknown  to  the  seller.  There  is  no  clearer  principle  in  law  and  in 
common  sense  than  that  property  perishing  must  be  to  the  loss  of  the  pro- 
prietor at  the  time,  in  whatever  custody  it  is  held.  Indeed,  in  the  law  of 
Scotland  an  article  sold  is  at  the  risk  of  buyer  from  the  time  of  the  completed 
sale,  though  not  delivered,  unless  it  perishes  by  the  fault  of  the  seller,  or  where 
a  contrary  stipulation  has  been  made.  According  to  the  ancient  law  of  Scot- 
land there  was  direct  or  expressed  warranty,  and  also  an  implied  warranty,  a 
sound  price  being  held  to  imply  a  sound  article  or  linimal.  This  was  always 
recognized  (Sec  16,  June  1761 — Ralston  v.  Robertson),  Accordingly,  in  many 
cases  where  an  animal,  shortly  after  sale  and  delivery,  died  from  a  disease 
latent  but  afterwards  proved  to  have  existed  at  the  time  of  the  sale,  relief  was 
given  to  the  buyer  against  the  seller,  contrary  to  the  rule  that  the  risk  was 
with  the  owner  and  perished  to  his  loss.  But  on  examining  the  cases  it  will 
lie  found  that  in  them  all  there  was  either  an  express  or  implied  warranty. 
SOth  January  1830,  Oalhway  v.  Qilmour,  2  Jurist  180,  8  Shaw  420.  The 
icpOTts  bear  that  the  cow  in  question,  which  died  six  weeks  after  the  sale, 
MM  9old  CM  eound  and  loholssome.  14th  June  1833,  Wright  v.  Blackwood,  5 
Jurist  438.  The  horse  in  question  died  in  three  weeks  after  the  sale,  but  was 
%ifh$ld  to  be  whide  and  eound,  Bdth  June  1848,  Brown  v.  Borland,  20  Jurist 
637.    The  cow  in  dispute  which  died,  was  sold  as  a  eound  cow  for  a  eound  price. 
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21st  June  1850,  FiUton,  22  Jarist  648.  There  a  horse  died  on  the  day  after 
the  sale  without  warranty,  but  (u  a  sound  horse  at  a  sound  price.  It  appears, 
therefore,  that  even  before  the  Mercantile  Amendment  Act  (19  and  20 
Vict  1856)  the  cases  where  the  rule  was  reversed,  that  an  article  or  animal 
perished  to  the  owner,  applied  only  to  cases  where  a  warranty  of  soundness 
either  direct  or  implied  was  given,  and  where  it  was  proved  that  the  animal 
died  after  the  sale  because  oi  a  disease  existing  at  the  date  of  the  sale,  and 
therefore  constituted  unsoundness  at  that  date.  The  Mercantile  Act  placed 
the  law  of  sale  in  many  important  points  in  harmony  with  that  of  England. 
The  latter  always  required  eacpress  warranty  of  soundness,  and  rejected  implied 
warranty  because  of  a  souna  price — a  matter  which  might,  and  often  does, 
afford  a  diversity  of  opinion.  The  Act  declares  where,  after  the  passing  of  this 
Act,  '  goods  shall  be  sold,  the  seller,  if  at  the  time  of  the  sale  was  without 
knowledge  that  the  same  were  defective  or  of  bad  quality,  shall  not  be  held  to 
have  warranted  their  quality  or  sufficiency ;  but  the  goods,  with  all  faults, 
shall  be  at  the  risk  of  the  purchaser,  unless  the  seller  shall  have  given  an 
express  warranty  of  the  quality  or  sufficiency  of  such  goods,  ot  unless  the  goods 
have  been  expressly  sold  for  a  specified  and  particular  purpose,  in  which  case 
the  seller  shall  be  considered  without  such  warranty  to  warrant  that  the  same 
are  fit  for  such  purpose.'  It  is  to  be  feared  that,  misled  by  the  law  and 
practice  previous  to  the  Mercantile  Law  Amendment  Act,  there  still  existed 
an  opinion  that  where  an  animal  died  very  recentlv  after  its  purchase,  and 
clearly  proved  from  a  disease  existing  at  the  date  of  saie^  there  was  a  good  claim 
of  relief  by  the  buyer  against  the  seller,  though  there  was  no  warranty  either 
direct  or  implied,  because  that  the  animal  was  purchased  as  a  living  and  not  a 
dying  subject,  and  for  the  purpose  of  life,  and  not  of  death.  No  precise  case 
appears  to  have  come  under  the  judgment  of  the  Supreme  Court  since  the  Act 
involving  this  point  was  passed.  Perhaps  the  erroneous  notion  may  have 
been  strengthened  by  the  Scotch  law  of  deathbed  (now  also  defunct),  where  a 
testator  who  did  not  outlive  sixty  days  after  making  his  testament,  but  died 
within  that  period  of  a  disease  existing  at  the  time  of  the  deed,  rendered  the 
deed  nuU.  It  appears  to  the  Sheriff-Substitute  clear,  under  the  present  state  of 
the  law,  that,  after  a  sale  without  express  (and  no  longer  implied)  warranty,  an 
animal  dying  after  the  sale,  though  clearly  dying  of  a  disease  existing  at  the 
time  of  sale,  the  risk  and  loss  must  fall  on  the  owner,  unless  the  sale  falls  under 
one  or  other  of  the  special  exceptions  in  the  statute,  which  renders  the  change 
in  the  law  beneficial  rather  than  the  reverse.  On  stating  those  views  at  the 
last  calling  of  this  case,  the  pursuer  craved  to  have  the  case  dismissed  with  the 
view  of  a  new  summons  alleging  express  warranty,  or  that  the  seller  was  in  the 
knowledge  of  the  existence  of  the  disease  at  the  time  of  sale.  This  was 
allowed ;  but  as  the  agents  solicited  that  the  views  of  the  Sheriff-Substitute 
might  be  given  in  writing,  he  has  cheerfully  complied  with  the  request,  so  that 
the  trading  public  might  see  in  future  to  their  protection  by  obtaining  express 
warranty  of  soundness.  Hugh  Barclat.'' 


SHERIFF  COURT  OF  LANARKSHIRE. 
Sheriffs  Dickson  and  Clark. 

ATHTA  AMD  CO.  V.  GEO.  HILNE  AND  CO. — JuW  1876. 

Triennial  Prescription.— The  pursuers,  John  Athya  &  Co.,  merchants  and 
produce  brokers  in  Glasgow,  appealed  against  the  deliverances  adverse  to  them 
pronounced  during  the  proof.  The  action  is  against  GkK)rge  Milne  and  Co., 
com  factors  in  Qlasgow,  and  others,  for  j£625,  as  the  price  of  goods  sold  and 
delivered  to  them  by  the  pursuers.  During  the  proo^  the  Sheriff-Subcititute 
(Clark)  sustained  the  defenders'  plea  that  the  amount  fell  under  the  triennial 
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prescription.    The  Sheriff  (Dickson)  adhered  on  appeal,  and  stated  his  ground 
of  judgment  in  the  following  note  : — 

'*(!)  The  question  raised  by  the  deliverance  on  page  2  of  the  proof  is  of 
great  general  importance,  and  appears  not  yet  to  have  been .  decided  in  any 
reported  case,  unless  perhaps  in  Bruce  v.  Jack,  afti^rwards  noticed.  It  is, 
wnether  an  account  by  a  wholesale  dealer  for  goods  supplied  to  another  whole- 
sale dealer  for  resale,  falls  under  the  triennial  prescription.  Opinions  are 
expressed  on  both  sides  of  the  question  in  the  case  of  M^Kinlay  v.  M^Kinlay^ 
1851,  14  D.  162,  and  Lang  v.  Anderson,  1871-10,  Macph.  74  ;  but  the  point  did 
not  arise  properly  for  discussion  in  either  of  these  cases.  Sir  Geotge  Mackenzie 
says  that  it  has  been  found  that  the  Act  applies  to  *  all  merchant  goods  as  well 
sold  in  gross  as  by  retail '  (Observations  on  Statutes,  folio  edition  of  works, 
YoL  i.  page  283).  But  the  case  he  refers  to  has  not  been  found.  The  same 
mle  is  laid  down  clearly  by  both  Mr.  Erskine  (Institutes,  3,  7,  17^  and  Pro- 
fessor Bell  (Prin.,  629,  5th  edition),  although  their  authority  on  tne  point  is 
weakened  by  being  based  on  the  case  of  Ord,  1633  (M.  110  83),  whicn  is  not 
authoritative  (see  per  Lord  President  in  Lang  v.  Ariderson,  supra).  The  rule 
was  applied  by  Lord  Kinloch  in  Oohbi  v.  Lazzaroni  (1859,  21,  D.  801),  in  a 
judgment  which 'was  acquiesced  in.  The  case  of  Bruu  v.  Jack,  1670,  1  Brown 
Snp.  609,  cited  by  Mr.  Bell,  supports  the  same  view ;  but  is  not  so  fully  or 
acciiratdy  reported  as  to  be  authoritative. 

**  The  opinions  in  the  cases  of  M^Kinlay  v.  M*Kinlay  and  Lang  v.  Anderson 
(above  citedV  however,  show  that  the  question  must  still  be  regarded  as  open, 
and  to  be  aealt  with  on  principle  according  to  the  proper  meaning  of  the 
words  '  merchants  compts,  and  tne  like  debts,'  in  the  Act  of  1579.  It  has  re- 
peatedly been  observed  that  the  word  merchant,  like  the  French  word 
*  marchand,'  at  that  time  meant  shopkeeper,  and  accordingly  it  has  been  held 
that  the  Act  does  not  applv  to  accounts  between  home  and  foreign  traders, 
which,  being  of  the  nature  of  current  accounts  with  debits  of  consignments  and 
credits  of  payments,  bills,  and  return  cargoes,  are  not  like  accounts  by  shop- 
keepers for  supplies  usually  on  short  credit 

"But, while  'merchant'  commonly  meant  shopkeeper,  it  did  not  do  so 
exclusively  in  the  16th  century.  There  was  then  no  word  used  in  Scotland 
like  the  French  word  '  negociant '  to  differentiate  the  wholesale  from  the  retail 
dealer  ;  and  there  can  be  no  doubt  that  the  word  '  merchant '  was  then  the  only 
word  currently  applied  to  the  former.  It  is  so  used  in  the  following  statutes : 
— 1488,  c.  42  (Thomson's  edition,  cap.  II);  1493,  c.  41  (Th.  edition,  cap.  12); 
1503,  c.  81  (Th.  edition,  cap.  26) ;  1535,  c.  24  ;  1535,  c.  21,  in  Th.  edition  only. 
It  is  used  in  the  same  sense  in  the  royal  wairant  as  to  customs  of  1612,  printed 
in  appendix  of  Haliburton's  Ledger,  edited  by  Mr.  Cosmo  Innes,  and  in  a 
number  of  Acts  of  the  convention  of  Royal  Burghs,  printed  as  an  appendix  to 
the  Session  papers  in  the  case  King  v.  Magistrates  of  Glasgow,  now  in  depend- 
ence in  the  Court  of  Session,  as  well  as  in  the  charter  of  168 1  in  favour  of  the 
'  haill  merchants  (of  Edinburgh),  sellers,  or  importers  of  dothes,  stuffs,  or  other 
merchandise.'  Mr.  Innes  uses  the  word  in  the  same  sense  in  his  preface,  page 
50,  to  Haliburton's  curious  record,  which  contains  the  accounts  of  a  Scottish 
merchant  of  the  15th  centuiy  both  as  a  wholesale  and  retail  dealer.  It  is  used 
by  implication  to  include  both  classes  of  traders  in  '  Skene's  Terms  in  Acts  of 
Parliament,'  etc.,  published  in  1681,  where  the  word  *  Gilda '  is  explained  aa 
'ane  societie  and  companie  of  merchandes,'  there  being  no  doubt  that  boUi 
wholesale  and  retail  dealers  were  members  of  the  old  GuUds,  for  they  could  not 
have  traded  otherwise.  It  is  unnecessary  to  add  quotations,  of  which  there 
are  many  others  to  the  same  effect.  The  expression  '  merchants  compts,'  in 
the  Act  of  1579  is,  therefore,  thought  to  include  the  accounts  of  wholesale 
dealers  sdHng  to  other  dealers,  independently  of  the  somewhat  elastic  addition 
'the  like  debt '  in  the  Act  which  has  been  repeatedly  applied  to  transactions, 
much  less  like  ordinary  shop  accounts  than  are  accoiints  of  wholesale  dealers. 
Farther,  it  is  impracticable,  if  not  impossible,  to  carry  out  the  application  of 
the  Act  of  1579  to  retail  dealings  only.    In  this  city,  as  elsewhere,  there  are 
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hundreds  of  houses  where  wholesale  and  retail  transactions  are  conducted  in 
the  same  warehouse,  by  the  same  stafif,  and  in  the  same  set  of  books ;  while 
many  proper  wholesale  dealers  have  occasionally  retail  transactions,  and  vice 
vena,  the  accounts  for  both  being  kept  in  the  same  books,  and  rendered  in  the 
same  way.  Nay,  more,  there  are  sometimes  transactions  of  both  kinds  in  the 
4Bame  account ;  and  purchasers  buying  for  resale  may  sometimes  use  the  goods 
themselves,  or  conversely,  or  may  represent  that  they  buy  for  the  one  purpose 
when  they  buy  for  the  other.  All  such  questions  as  to  the  purpose  for  which 
the  goods  are  bought,  are  foreign  to  the  transaction  to  which  the  seller  is  a 
party.  He  cannot  ascertain  that  purpose  at  the  time  of  the  sale,  or  whether  it 
IS  carried  out  afterwards ;  and  the  question  how  he  has  to  prove  his  claim 
ought  to  be  independent  of  the  intentions  or  actings  of  another,  over  which  he 
has  no  control.  On  these  grounds,  and  on  the  authorities  cited  at  the  outset  of 
this  note,  the  Sheriff  thinks  that  the  account  for  goods  sold  to  one  wholesale 
dealer  to  another,  is  a  'like  debt'  to  a  'merchant's  compt,'  and  prescribea 
accordingly.  W.  Q.  D," 
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THE  PLEA  OF  INSANITY  IN  CRIMINAL  CASES. 

{Continued.) 

We  saw  in  the  last  paper  that  the  peculiar  character  of  the  English 
criterion  of  responsibility  arose  chiefly  from  a  definition  being  sub- 
stituted for  the  previous  general  term  at  a  time  when  the  nature 
of  insanity  was  unknown,  iruder  the  earlier  law  the  jury  had  to 
determine  whether  or  not  the  accused  was  insane ;  under  the  later 
law  they  had  to  ascertain  what  w£w  the  precise  condition  of 
his  knowledge  with  reference  to  the  act  of  which  he  was  accused. 
It  seemed  unnecessary  to  enter  into  the  question  whether  the 
inquiry  was  not  improperly  limited  to  the  effect  of  disease  upon 
the  intellectual  functions,  because  a  closer  examination  of  the 
knowledge  test  itself  pointed  to  the  general  conclusion  that  every 
definition  which  required  an  investigation  into  the  state  of  mind 
of  the  accused  at  a  particular  time,  and  with  reference  to  a  particu- 
lar act,  admitted  of  no  certain  application.  The  obstacle  is  inherent 
in  the  one  essential  character  of  insanity  in  its  mental  side,  that 
the  mental  states,  with  their  relation  to  each  other  and  to  action, 
are  to  a  greater  or  less  degree  determined,  not  by  external  experience 
and  the  normal  laws  of  mental  action,  but  by  subjective  conditions 
which  are  the  product  of  disease.  We  recognize  this  without 
difficulty  in  the  more  extreme  forms  of  insanity,  where  the  old 
personality,  with  all  its  relations  to  the  external  world,  is  entirely 
broken  up,  and  the  whole  course  of  thought  and  action  is  deter- 
mined by  inner  morbid  antecedents ;  but  it  seems  frequently  for- 
gotten that  where  the  disturbance  is  less  in  degree,  it  is  still  the 
same  in  character,  and  that  when  we  attempt  to  construe  its  ex- 
ternal indications  by  the  experience  of  the  same  mind,  we  are 
merely  applying  the  laws  of  normal  psychology  to  a  case  in  whicb 
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a  new  factor  has  appeared,  of  the  nature  and  extent  of  whose  in- 
fluence we  are  ignorant. 

It  seems  to  be  very  often  forgotten  that  the  degree  of  mental 
disturbance  at  a  particular  time  is  really  an  inference,  either  from 
the  circumstances  of  the  act  in  question,  or  from  the  conduct  of 
the  accused  at  other  times  and  in  other  circumstances.  Probably 
no  one  would  contend  that  the  circumstances  of  the  act  itself 
afforded  sufficient  material  for  a  judgment.  That  in  some  instances 
we  might  be  satisfied  of  its  insane  character  by  the  utter  impos- 
sibility of  understanding  it  on  any  hypothesis  consistent  with  sanity 
is  just  possible;  that  we  could  do  so  in  every  case  would  imply — 
what  we  know  to  be  untrue — that  every  act  conditioned  by  insanity 
presented  trustworthy  marks  of  difference  from  a  sane  act;  but 
that  we  should  be  able  to  measure  what  Justice  Blackburn  calls 
"  the  precise  quantity  of  insanity,"  is  on  the  face  of  it  an  absurdity, 
and  could  only  be  required  by  one  to  whom  insanity  was  not  a  fact 
but  a  legal  abstraction.  The  English  Judges  themselves  seem  to 
have  felt  this  difficulty  in  dealing  with  allegations  of  irresistible 
impulse,  but  it  does  not  seem  to  have  occurred  to  them  that  they 
ought  really  to  have  felt  the  same  difficulty  in  dealing  with  the  state 
of  the  intellectual  functions,  and  that  it  was  quite  as  impossible 
to  ascertain  directly  the  conditions  of  knowledge  as  of  impulse. 

But  the  degree  of  insanity  is  more  frequently  an  inference  from 
the  conduct  of  the  accused  at  other  times  and  in  other  circum- 
stances. We  find  evidence  adduced,  for  example,  that  he  seemed 
capable  of  transacting  some  ordinary  piece  of  business ;  that  he 
conversed  rationally,  and  was  quiet  in  his  conduct  at  some  time  or 
other;  perhaps  that,  after  committing  the  act  of  which  he  was 
accused,  he  appeared  to  be  aware  of  the  consequences,  or  tried  to  es- 
cape. Let  us  see  what  is  the  value  of  an  inference  from  such  evidence 
as  this  to  the  degree  of  mental  disturbance  under  which  he  suffered 
at  another  time,  and  under  other  circumstances,  keeping  in  mind 
that  we  are  speaking  of  a  case  in  which  the  existence  of  insanity 
is  admitted,  and  the  problem  is  to  determine  its  amount.  It  is 
clear  that  we  cannot  depend  upon  it  unless  insanity  is'  a  constant 
factor  at  all  times,  and  in  every  act ;  unless  its  effects  are  always 
visible,  and  are  called  forth  with  like  intensity  upon  all  occasions. 
But  apart  from  cases  of  imbecility,  or  those  in  which  the  mental 
power  is  totally  broken  up,  there  could  be  no  assumption  more  con- 
trary to  truth.  It  is  inconsistent  with  the  very  nature  of  insanity 
as  a  morbid  process  affecting  the  mind.  We  know  nothing  of  its 
exact  effect  in  consciousness,  and  cannot  tell  how  it  may  react 
against  different  external  impressions,  or  at  what  time  the  internal 
morbid  feeling  may  break  out  into  action.  But  from  the  very 
fact  that  every  external  impression  does  not  necessarily  produce  a 
morbid  reaction,  and  that  a  morbid  feeling  or  idea  may  remain  long 
latent,  while  the  habitual  mental  processes  seem  to  go  on  as  before, 
we  cannot  draw  from  the  experience  of  other  times  the  least  in- 
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formation  as  to  the  intensity  of  the  mental  crises.  The  act 
may  have  been  the  result  of  a  morbid  condition  that  has  been 
silently  gathering  strength,  or  it  may  have  resulted  from  some 
spring  being  touched  which  suddenly  brought  the  disease  into  play, 
or  a  delusion  may  have  existed  which  we  cannot  detect ;  and  in 
any  of  these  cases  it  is  hopeless  to  attempt  to  measure  the  extent 
of  the  mental  disturbance  at  the  time  of  the  act  by  that  which  we 
could  trace  at  other  times  when  the  same  conditions  were  not  pre- 
sent. In  every  case,  therefore,  of  true  disease,  we  are  confronted 
by  a  morbid  condition,  of  whose  exact  operation  we  are  ignorant; 
and  we  cannot,  because  certain  mental  processes  are  conducted 
with  apparent  regularity,  conclude  that  the  same  regularity  is 
observed  in  others.  We  may  know  that  the  dise«ise  is  present,  but 
what  was  the  quantity  of  its  efifect  on  each  occasion  is  wholly 
beyond  measurement,  either  from  the  act  itself,  or  from  a  general 
consideration  of  the  character  of  the  accused. 

If,  then,  we  arrive  at  the  conclusion  that  it  is  impossible  to  draw 
the  line  of  responsibility  at  a  certain  degree  of  insanity,  or  to 
include  within  it  only  such  acts  as  are  accompanied  by  certain 
mental  phenomena,  we  must  admit  that  Lord  Moncreiff  took  the 
correct  course  in  laying  down  that  the  only  question  for  the  jury 
was  whether  or  not  the  accused  was  insane  or  of  unsound  mind. 
In  this  form  the  problem  is  at  least  possible,  though  in  many  cases 
it  must  still  be  very  difficult.  We  no  longer  require  to  establish 
the  existence  of  diseased  elements  in  consciousness,  and  to  estimate 
their  nature  and  influence,  but  instead,  we  must  prove  the  existence 
of  mental  disease,  in  the  proper  sense  of  the  word,  a  task  that  is 
frequently  not  very  easy  in  the  present  state  of  our  knowledge. 
This  mode  of  presuming  irresponsibility  from  a  proved  objective 
condition  is  strictly  in  harmony  with  the  legal  ti^eatment  of  the 
other  exceptions  from  responsibility.  We  lay  down  a  fixed  term  at 
which  we  presume  the  commencement  of  responsibility  and  capacity; 
and  in  the  exception  of  fear,  we  enter  into  no  examination  of  the 
actual  influence  produced  upon  the  mind  of  the  accused,  but  merely 
inquire  whether  the  means  used  were  enough  to  coerce  a  mind  of 
average  mental  strengtL  In  both  these  cases  the  law  requires 
nothing  more  than  the  proof  of  an  external  state  of  facts  from 
which  it  infers  irresponsibility,  while,  in  the  far  more  diflicult  case 
of  insanity,  we  have  hitherto  demanded  an  examination  of  the  actual 
consciousness  of  the  accused.  That  we  have  so  long  continued  to 
do  so  can  only  be  excused,  as  we  have  already  said,  by  the  purely 
psychological  conception  of  the  correct  medical  forms  of  insanity, 
which  afforded  little  or  no  real  assistance  in  discriminating  mental 
disease  from  moral  depravity  or  uncontrolled  passion,  but  rather 
impressed  upon  the  Court  the  necessity  of  drawing  a  sharp  line  by 
the  only  means  at  their  command. 

If,  however,  we  are  to  substitute  the  simple  expression  of  insanity 
for  the  definition  which  has  been  hitherto  in  use,  we  must  keep 
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clearly  in  view  that  insanity  is  disease  affecting  the  mental  functions, 
so  that  we  may  not  fall  into  difficulties  of  the  same  kind  as  those 
of  which  we  have  been  speaking.  We  shall,  of  course,  at  once  be 
rid  of  the  confusion  that  has  arisen  from  the  limited  nature  of  the 
knowledge  test,  and  of  the  reproach  that  we  convict  insane  criminals 
by  declining  to  look  at  anything  but  the  condition  of  the  intellec- 
tual faculties ;  but  if  our  conception  of  insanity  remain  purely 
psychological,  if  we  think  we  can  draw  the  line  between  depravity 
and  madness  by  merely  comparing  the  acts  and  character  of  the 
accused  with  those  of  a  sane  person,  we  shall  find  ourselves  in  pre- 
cisely the  same  puzzle  as  if  we  had  attempted  to  distinguish  between 
different  degrees  of  admitted  insanity.  We  must  always  remember 
that  what  we  have  to  prove  is,  that  at  the  time  of  the  act  the 
accused  was  suffering  from  disease  that  necessarily  aff'ected  the 
mental  functions.  If  we  permit  ourselves  to  slip  back  again  into 
the  position  that  because  the  effect  upon  the  will  is  the  reason  of 
the  legal  importance  of  insanity,  we  must  therefore  direct  our  cliief 
attention  to  that  point  in  each  individual  case,  we  shall  only  gain  a 
greater  latitude  for  confusion.  The  real  point  is  to  establish  disease. 
For  the  present  purpose,  and  letting  pass  certain  modifications  that 
would  be  necessary  for  exactness,  we  may  define  insanity  to  be  a 
disturbance  of  the  mental  functions  caused  by  a  morbid  condition 
of  the  brain  ;  or,  reversing  it,  we  may  say  that  it  is  a  morbid  condi- 
tion of  the  brain,  with  which  there  is  necessarily  associated  among 
other  symptoms  a  disturbance  of  the  mental  functions.  The  first 
is  the  way  in  which  it  is  naturally  put  by  the  lawyer,  to  whom 
the  mental  symptoms  are  the  only  reason  for  his  being  concerned 
in  the  question.  The  latter  is  the  proper  point  of  view  for  the 
physician,  to  whom  the  mental  disturbance  is  onljf  important  as 
an  indication  of  underlying  mischief.  This  view  is  nearly  the 
reverse  of  that  advanced  by  Mr.  Fitzjames  Stephen,  who,  in  his 
"  Criminal  Law,"  maintains  that  the'word  insane  is  neither  rightly 
applied  in  law,  either  to  mind  or  body,  but  to  conduct,  and  that  the 
insanity  of  the  lawyer  and  the  doctor  are  two  different  things. 
Mr.  Stephen  would  have  been  right  had  he  said  that  the  physician 
and  the  lawyer  approach  the  question  with  different  objects,  but  he 
is  wrong  in  supposing  that  the  fact  is  not  common  to  both.  Both 
desire  to  ascertain  the  existence  of  disease.  That  is  the  cardinal 
point  in  either  case,  and  even  under  the  right  and  wrong  test  it 
was  admitted  to  be  the  foundation  of  the  inquiry.  But  when  the 
disease  was  ascertained,  the  law  sought  to  limit  it  by  certain 
tests,  and  in  the  vain  struggle  to  apply  these  often  lost  sight  of 
the  fact  that  the  basis  and  real  safeguard  of  the  exception  was 
to  exact  a  satisfactory  proof  of  the  actual  existence  of  disease. 
It  is  difficult  to  see  what  sense  or  what  limits  we  could  put  upon 
the  conception  of  insane  conduct  if  we  did  not  interpret  it  as 
meaning  conduct  that  sprung  from  an  insane  brain.  Its  insanity 
would  otherwise  be  matter  of  mere  opinion.     The   Court  would 
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be  presented  with  an  excerpt  from  the  life  of  an  individual,  and 
asked  to  say  whether  a  person  that  was  in  his  right  mind  could 
have  acted  in  such  a  manner.  And  the  answer  would  obviously 
vary  with  the  experience  and  imagination  of  each  individual. 
What  might  appear  to  one  man  mad,  might  to  another  seem  only 
wicked.  It  was  such  a  mode  of  uninstructed  judgment  by  conduct 
that  based  the  convictions  which  have  really  disgraced  the  law, 
and  the  popular  judgment  applied  in  the  same  way  has  often 
curiously  reversed  the  position  of  madmen  and  knaves. 

If,  however,  we  keep  steadily  in  view  that  the  object  of  our 
inquiry  is  the  existence  of  disease,  we  shall,  in  the  first  place,  have 
a  definite  fact  to  aim  at,  which  may  indeed  prove  difficult  to  ascer- 
tain, but  which,  if  established,  will  be  decisive  of  the  question.  • 
Instead  of  running  into  a  vague  inquiry  whether  the  character  and 
conduct  of  the  accused  are  so  abnormal  that  we  must  call  him 
insane,  or  into  a  still  more  hopeless  inquiiy  into  his  consciousness 
at  the  time  ^  the  act,  we  shall  have  before  us  the  definite  problem 
whether  the  symptoms  and  history  of  the  case  indicate  a  morbid 
affection  of  the  brainu  Instead  of  comparing  the  subject  of  in- 
quiry with  the  whole  possible  world  of  sanity,  we  have  to  identify 
him  with  a  known  class  of  cases,  and  in  doing  so,  we  can  make  use 
of  evidence  which  would  have  no  place  in  a  psychological  investi- 
gation. Without  going  into  detail,  it  may  be  said  tliat  there  are 
two  important  sources  of  information  that  are  only  available  to  us 
when  we  keep  in  view  that  the  fact  to  be  proved  is  a  morbid 
physical  condition:  these  are  the  history  of  the  case,  and  the 
physical  as  opposed  to  the  mental  symptoms.  If,  with  Mr.  Stephen, 
we  were  to  hold  that  insanity  was  a  quality  of  conduct,  both  these 
would  be  obviously  irrelevant,  but  either  of  them  might  enable  us 
to  decide  the  question  of  insanity  when  it  is  truly  conceived  as  a 
question  of  disease.  It  would  be  too  much  to  say  that  the  Court 
have  often  lost  sight  of  the  fact  that  this  is  the  true  position  of  the 
question,  but  they  have  certainly  often  forgotten  that  disease  of 
the  mind  means  nothing  definite  if  it  does  not  mean  disease  of  the 
brain ;  and  in  their  efforts  to  draw  the  line  between  those  mentaf 
conditions  which  ought,  and  those  which  ought  not,  to  exempt  from 
responsibility,  they  have  occasionally  lost  hold  of  the  only  real 
distinction  between  sanity  and  insanity.  Of  course,  the  objection 
raised  by  Mr.  Stephen  that  it  would  be  absurd  to  exempt  a  man 
from  responsibility  merely  because  he  had  a  diseased  brain  is 
founded  on  a  pure  misapprehension.  No  one  ever  proposed  to  call 
a  man  insane  who  was  sufTering  not  merely  from  disease,  but  from 
disease  which  necessarily  affected  the  mind ;  and  it  would  be  per- 
fectly irrelevant  to  prove  the  existence  of  a  disease  unless  it  was  a 
known  and  admitted  fact  that  the  disease  in  question,  or  the 
particular  phase  of  it  under  which  the  accused  was  sutfering,  was 
necessarily  accompanied  by  more  or  less  mental  disturbance. 

We  thus  bring  the  existence  of  actual  brain-disease  into  pro- 
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minence  in  the  question  for  two  reasons.  The  first  is,  that  unless 
we  do  so,  we  have  no  means  of  laying  down  a  Une  which  has  any 
other  basis  than  that  of  opinion.  The  second  is,  that  by  doing  so 
we  gain  a  conception  of  the  real  nature  of  what  we  are  aiming  at, 
which  will  materially  guide  us  even  when  the  proof  seems  slender, 
and  only  drawn  from  psychological  sources,  but  which,  in  the  better* 
known  cases,  will  enable  us  to  group  together  a  mass  of  evidence 
which  would  be  entirely  beyond  our  reach  if  our  definition  were 
psychological.  And  this  very  evidence  that  we  gain  is  the  most 
trustworthy  of  all,  because,  not  resting  on  the  process  of  interpre- 
tation of  another  mind,  it  is  less  likely  to  mislead  the  observer. 

We  must  not,  however,  overrate  the  means  of  proving  disease 
which  are  present  at  our  command.-  It  is  still  too  frequently  a 
conjecture,  the  grounds  of  which  can  scarcely  be  stated  with  pre* 
cision ;  and  we  must  therefore  be  prepared  to  find  that  in  some 
outlying  cases  we  are,  under  any  rule,  left  pretty  much  in  the  same 
position  as  before.  It  cannot  be  too  clearly  kept  jp  view  that 
insanity  is  not  one,  but  a  group  of  many  diseases  having  a  different 
origin,  character,  symptoms,  and  history,  and  until  these  are  com- 
pletely disentangled,  we  shall  always  be  to  a  certain  extent  in  the 
dark,  and  be  unable  to  use  with  certainty  the  symptoms  which 
are  peculiar  to  each  form  of  disease.  This  difficulty  emerged  in  a 
very  striking  form  in  the  old  mania  classification.  .  Under  the  head 
of  homicidal  mania,  for  example,  we  had  a  mess  of  cases  belonging  to 
about  half  a  dozen  different  diseases  which  had  no  symptoms  in  com- 
mon but  the  general  one  of  madness,  and  whose  subjects  were  grouped 
together  merely  because  they  had  committed  murder.  It  would 
be  nearly  as  wise  and  useful  to  have  grouped  a  number  of  diseases 
into  one  class  because  the  patients  all  coughed.  Of  course  in  the 
more  advanced  books  we  are  now  rid  of  such  useless  headings,  and 
we  can  see  the  importance  of  the  change  in  conception  when  we 
turn  to  such  books  as  Krafft  £bing*s  recent  work.  But  it  is 
astonishing  to  find  the  backward  condition  even  of  the  larger  and 
more  recent  books  on  forensic  medicine.  There  is  no  more  im- 
portant form  of  insanity  for  legal  purposes  than  general  paralysis, 
for  example,  nor  is  there  any  one  that  is  so  clearly  marked  off  and 
so  characterized  by  so  definite  symptoms.  Yet  it  is  not  separately 
mentioned  either  by  Taylor  or  Eay — not,  indeed,  mentioned  by  the 
former  at  all.  Epilepsy  shares  the  same  fate,  being  buried  for  the 
most  part  in  homicidal  mania.  Now  it  is  clear  that  until  we  get 
all  those  different  diseases  separately  defined  and  examined,  we 
shall  never  be  in  an  entirely  satisfactory  position ;  but  it  would  be 
something  if  we  got  them  separated  into  groups  which  had  some- 
thing in  common,  even  although  we  should  have  to  admit  that  the 
group  would  probably  have  to  be  broken  up  some  day.  That  work 
has  been  done  to  a  considerable  extent.  We  have  at  least  certain 
pretty  well  marked  classes  separated  from  the  general  confusion, 
and  we  may  hope  that  others  will  follow  in  time.    If  this  work  of 
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discrimination  were  completed,  we  should  be  in  a  very  different 
and  more  favourable  position  from  that  in  which  we  are  at  present. 
We  should  be  entitled  to  require  evidence  that  the  accused  suffered 
under  a  special  form  of  disease,  or  belonged  to  a  special  type  of 
mental  degeneration,  and  we  should  then,  on  the  one  hand,  be  able 
to  reject  many  symptoms  as  irrelevant,  and  make  use  of  others  in 
disproof ;  while,  on  the  other  hand,  we  should  probably  have  at  our 
command  evidence  of  a  much  more  extensive  and  trustworthy 
character  than  we  can  have  at  present  in  almost  any  case.  But 
even  in  the  present  condition  of  our  knowledge,  we  should  find,  as 
a  general  rule,  the  proof  greatly  simplified  by  a  strict  adherence  to 
the  conception  of  insanity  as  a  disease.  Many,  if  not  most,  of  the 
cases  which  come  up  in  practice  belong  to  classes  which,  if  not 
thoroughly  understood,  are  at  least  tolerably  well  defined,  and  are 
marked  out  by  their  history  and  by  symptoms  not  purely  mental. 
And  even  in  those  cases  of  which  we  know  least,  and  whose  symp- 
toms are  most  purely  psychological,  we  shall  find  that  we  gain 
much  by  a  careful  consideration  of  the  history,  and  by  comparing 
and  contrasting  the  subject  not  merely  with  sanity,  but  with 
known  and  admitted  types  of  disease. 

It  should  be  observed  that  if  the  admission  of  insanity  infers  a 
proof  of  disease,  we  shall  be  free,  to  a  large  and  increauing  degree, 
of  the  danger  which  has  at  all  times  weighed  so  heavily  with  Courts, 
of  the  plea  of  insanity  being  used,  like  extenuating  circumstances, 
to  give  criminals  another  chance  of  escape.  Probably  the  danger 
was  at  all  times  much  exaggerated;  but  whatever  the  extent  of  it 
may  have  been,  it  will  obviously  be  much  limited  by  the  character 
of  the  line  of  investigation,  and  the  definiteness  of  the  result  sought 
for.  Another  objection  to  the  general  admission  of  insanity  seems 
scarcely  worth  discussing.  Judges  have  been  found,  and  may  pos- 
sibly still  exist,  who  argue  that  if  insanity  makes  a  man  dangerous, 
there  is  the  greater  reason  for  not  withdrawing  any  motive  of 
repression  such  as  may  be  found  iti  the  certainty  of  punishment. 
Those  who  reason  in  this  way  seem  to  have  been  misled  by  the 
fact  that  lunatics  in  asylums  are  capable  of  control,  and  may  be 
affected  by  even  very  trifling  punishments,  but  they  forget  that  it 
is  impossible  to  reason  from  a  condition  of  immediate  control  and 
discipline  to  one  of  free  action,  or  from  one  in  which  all  exciting 
causes  have  been  carefully  removed. 

We  have  already  said  that  the  question,  What  amount  of  import- 
ance is  to  be  attributed  to  medical  evidence  in  cases  of  insanity  ? 
depends  very  much  upon  the  definition  adopted  by  the  law.  In 
this  country,  although  admitting  medical  evidence,  we  have  gener- 
ally attached  as  little  weight  to  it  as  we  possibly  could.  Most 
Judges  have  taken  the  line  of  charging  the  jury  that  they  were  as 
well  qualified  to  decide  the  question  as  the  medical  evidence, 
which,  if  it  meant  anything,  meant  that  the  medical  men  were  not 
in  the  position  of  experts;  and  if  so,  it  is  difficult  to  see  why  they 


§84        THE  PLEA  OF  INSANITY  IN  CRIMINAL  CASES. 

were  there  at  all.  The  truth  is,  that  medical  evidence  has  but  little 
special  value  when  our  object  is  to  arrive  directly  at  the  nature 
and  extent  of  the  mental  variation  from  the  normal  standard. 
They  have  no  knowledge  at  their  command  which  places  them  in  a 
different  position  from  the  ordinary  observer.  At  the  most,  if  they 
have  much  experience  of  the  insane,  they  ought  to  be  a  little  better 
trained  in  detecting  mental  peculiarities.  But  in  point  of  fact,  the 
training  of  a  skilled  physician  does  not  generally  aid  him  much  iu 
forming  a  precise  estimate  of  the  mental  condition  of  the  patient. 
His  diagnosis  rai*ely  rests  on  the  nature,  and  especially  the  extent, 
of  the  mental  disturbance.  Hence,  if  he  is  pressed  for  the  reasons, 
for  example,  why  he  considers  that  the  accused  did  not  know  right 
from  wrong,  he  is  really  as  much  adrift  as  either  judge  or  jury, 
because  he  has  never  been  in  the  habit  of  attempting  any  such 
precise  estimate  of  the  mental  effects  of  disease,  even  if  he  could 
have  done  so.  When,  therefore,  we  have  to  deal  with  a  question 
on  purely  psychological  grounds,  it  is  very  doubtful  whether  the 
medical  evidence  is  of  any  use  whatever,  or,  if  it  is  of  any  assist- 
ance, it  is  not  at  least  so  pre-eminently  important  as  to  override 
the  other  evidence  and  the  independent  opinion  of  the  jury.  Such 
a  question  is  that  which  arises  under  the  present  form  of  our  law 
when  we  have  to  decide  upon  the  degree  of  insanity.  If,  however, 
the  existence  of  disease  is  made  the  main  question,  the  physician 
obtains  a  different  position.  His  standing  depends  in  that  case 
upon  the  question  whether  the  symptoms  to  be  laid  before  the  jury 
require  special  knowledge  for  their  interpretation.  In  some  cases, 
of  course,  his  intervention  is  unnecessary.  When  the  mental  dis- 
turbance is  great  and  unconcealed,  the  case  presents  no  ditficulties 
to  any  one.  But  where  the  mental  phenomena  are  ambiguous,  and 
we  have  recourse  to  symptoms  which  do  not  directly  indicate  the 
mental  side  of  the  disease,  it  is  obvious  that  we  here  require  the 
assistance  of  the  expert  as  much  as  in  any  other  case  of  obscure 
bodily  disease.  It  is  a  matter  of  considerable  difficulty  to  say  how 
that  assistance  should  be  obtained.  In  this  country  we  have  pro- 
bably adopted  the  worst  method  possible.  To  set  up  a  scientific 
witness  for  examination  by  three  persons  who  are  very  likely  all 
completely  ignorant  of  the  subject,  is  not  the  best  way  of  obtaining 
coherent  testimony.  And  besides,  each  witness  being  called  for  the 
defence  or  the  prosecution,  he  is  either  apt  to  take  a  side  and  be- 
come an  advocate,  or  is  at  least  grievously  suspected  by  the  public 
of  doing  so.  On  the  other  hand,  it  would  be  impossible  to  refer 
the  question  entirely  to  medical  men.  Probably  the  best  course 
is  that  now  generally  adopted  on  tlie  Continent  of  obtaining  written 
reports  by  medical  men  selected  by  the  Court.  In  this  way  the 
witnesses  are  not  exposed  to  the  danger  of  being  prejudiced  in 
favouBi  of  the  side  upon  which  they  are  retained,  and  they  have 
the  fullest  opportunity  of  deliberately  forming  and  expressing  their 
opinioa     Of  course,  the  reports  thus  obtained  are  not  necessarily 
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cbnclusive,  they  are  only  pieces  of  evidence,  and  if  they  are  con- 
flicting or  unsatisfactory,  the  Court  may  follow  that  one  which  is 
most  convincing,  or  may  proceed  to  obtain  further  evidence. 

When  we  turn  to  foreign  law,  we  find  no  definition  analogous 
to  the  English.  The  French  Code  P^nale  (Act  64)  contains  this 
provision :  "  II  n'y  a  ni  crime  ni  d^lit  lorsque  le  pr^venu  ^tait  en 
^tat  de  d^mence  au  temps  de  Taction."  DSmence  is  a  general 
term,  and  may  be  exactly  rendered  by  insanity.  Several  other 
countries  have  followed  the  French  law  in  this  particular.  In 
the  most  recent  American  Code,  that  of  the  State  of  New  York,  we 
find  it  adopted  in  these  words,  "  No  act  done  by  a  person  in  a 
state  of  insanity  can  be  punished  as  an  offence."  In  France  the 
investigation  of  the  mental  condition  of  the  accused  is  made  by 
pbsyicians  appointed  by  the  Court. 

The  most  recent  definition,  however,  is  that  of  Germany,  and 
it  is  also  the  most  important  on  account  of  the  thorough  discussion 
of  the  question,  both  by  lawyers  and  physicians,  which  preceded 
the  actual  legislation.  Under  the  old  Prussian  Criminal  Code 
the  limit  of  responsibility  was  fixed  by  the  two  expressions 
"Wahnsinn"  and  "Blodsinn,"  which  were  ultimately  derived 
from  the  Code  Napoleon,  and  which  might  be  translated  lunacy 
and  imbecility.  Perpetual  trouble  seems  to  have  arisen  out  of 
these  phrases,  which  did  not  represent  special  forms  of  insanity 
known  to  the  physician,  but  under  which  he  had,  nevertheless,  to 
bring  any  case  that  was  submitted  to  his  opinion.  They  really 
seem  to  have  represented  a  degree  of  insanity  which  was  variously 
interpreted  by  the  Courts  and  the  authorities,  some  understanding 
them  in  a  sense  not  very  different  from  the  "  absolute  alienation  of 
reason "  of  the  English  authorities,  and  others  extending  their 
application  to  every  case  of  insanity.  The  question  was  carefully 
considered  at  the  preparation  of  the  draft  of  the  Criminal  Code  for 
the  North  German  Federation,  which  afterwards  became  the 
Code  for  the  German  Empire.  Every  one  was  agreed  that  the  old 
words  of  the  Prussian  law  should  be  abolished,  but  it  was  not  so 
easy  at  first  to  get  a  satisfactory  definition  in  their  place.  In  the 
first  draft  the  expressions  used  were:  "There  is  no  crime  or 
offence  when  at  the  time  of  the  act  the  free  self-determination 
of  the  actor  is  excluded."  To  this,  however,  the  objection 
was  taken  chiefly  by  the  medical  authorities,  that  the  words, 
although  pointing  to  the  correct  legal  principle,  were  too  general. 
On  the  one  hand,  they  might  tempt  the  medical  witnesses  to  overstep 
their  own  province  of  determining  the  existence  of  diseased  mentid 
conditions,  and  lose  themselves  in  general  psychological  discus- 
sions ;  while,  on  the  other  hand,  they  might  be  so  narrowly  con- 
strued by  the  legal  authorities  as  to  give  rise  to  the  same  evils  as 
the  former  Prussian  definition.  These  objections  appeared  conclu- 
sive to  the  Commission,  who  recognized  the  importance  of  stating 
with  precision  the  grounds  of  exemption,  so  that  the  Judge  might 
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have  no  other  task  before  him  than  to  ascertain  a  state  of  fact, 
the  legal  meaning  of  which  had  been  previously  determined  by 
law.  On  the  other  hand,  there  was  no  single  word  or  phrase  which 
described  definitely  the  group  of  conditions  which  they  wished 
to  include  under  the  exception.  "  Under  these  circumstances,"  they 
say,  *'  it  seems  at  this  time  incumbent  on  legislation,  on  the  one 
hand,  certainly  to  receive  into  the  law  the  morbid  conditions  in 
question,  under  the  appellation  that  seems  on  the  whole  most  suit- 
able ;  but,  on  the  other  hand,  simultaneously  to  give  prominence, 
by  direct  expression,  to  the  necessity  of  the  relation  of  these 
conditions  to  the  exclusion  of  the  free  determination  of  the  wilL" 
The  clause  ultimately  adopted  forms  the  present  §  51  of  the 
German  Criminal  Code :  "  An  act  is  not  criminal  when  the  actor 
.at  the  time  of  its  commission  was  in  a  state  of  unconsciousness, 
or  morbid  disturbance  of  the  mental  functions  through  which  the 
free  determination  of  his  will  was  excluded."  The  word  uncon- 
sciousness was  inserted  to  comprehend  conditions  of  sleep  and 
complete  intoxication  which  did  not  rest  on  disease.  In  the  other 
cases  comprehended  in  the  clause,  the  disturbance  of  the  mental 
faculties  must  rest  on  a  morbid  condition.  The  only  possible  am- 
biguity arises  from  the  concluding  words,  which,  however,  have  been 
held  as  explained  by  the  circumstances  under  which  they  were  in- 
serted. They  were  not  intended  to  require  a  separate  proof  in  each 
individual  case,  that  the  will  was  affected  to  such  an  extent  that  it 
could  not  be  called  free.  Whenever  unconsciousness,  or  true  mental 
disease,  is  proved,  there  is  no  need  of  proving  the  loss  of  mental 
freedom  in  the  particular  case  (see  Berner  Strafr.  §  78).  But  the 
Commission  felt  that  there  was  a  possibility  that  the  phrase  they 
had  adopted,  although  the  best  they  could  select,  might  nevertheless 
be  extended  to  morbid  conditions  they  had  never  intended  to  in- 
clude, and  therefore,  as  the  best  safeguard  against  this,  they  inserted 
the  ratio  legis,  which  might  warrant  the  Court  in  excluding  those 
conditions  which,  though  originating  in  disease,  were  not  of  the 
kind  really  contemplated  in  the  exception.  When,  however,  the 
morbid  condition  was  one  of  those  which  the  Court  might  hold 
clearly  to  fall  within  the  clause,  they  were  not  required,  or  even 
entitled,  to  investigate  the  manner  or  degree  in  which  the  will  is 
affected  in  the  individual  case.  The  provision  in  the  proposed 
Austrian  Code  is  similar  in  its  character :  *'  An  act  is  not  punishable 
if  the  actor  at  the  time  of  commission  was  in  a  state  of  uncon- 
sciousness or  morbid  restraint,  or  disturbance  of  his  mental  faculties, 
which  made  it  impossible  for  him  to  determine  his  will  freely,  or 
to  perceive  the  punishable  character  of  his  act."  This  definition 
enters  a  little  more  into  psychological  detail  than  the  former,  and 
infers  to  some  extent  a  judgment  on  the  mental  features  of  the 
individual  case,  but  the  expressions  are  so  wide  that  it  has  prac- 
tically the  same  effect  as  the  clause  in  the  German  Code.     In  both 
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Germany  and  Austria  the  investigation  under  the  new  Procedure 
Codes  is,  as  in  France,  by  physicians  appointed  by  the  Court,  and 
it  is  easy  to  see  that  the  definitions  will  receive  a  still  more  distinct 
meaning  when  worked  out  in  this  meuiner.  Another  important 
point  of  the  procedure  is  that  the  magistrate  who  has  chaise  of  the 
preliminary  investigation,  as  well  as  the  Judge  at  any  stage  of  the 
cause,  is  bound  to  pay  attention  to  the  mental  condition  of  the 
accused,  and  if  he  conceives  there  is  ground  for  suspicion,  to  require 
a  report  from  a  physician,  who  has  every  opportunity  given  him  for 
investigating  the  case.  In  this  respect  our  Scotch  procedure  pos- 
sesses practically  the  same  advantage,  so  far  as  the  preliminary  in- 
vestigation is  concerned,  as  the  Crown  counsel  have  the  power,  and 
also  the  inclination  to  pay  attention  to  any  suspicion  of  insanity, 
and  have  it  inquired  into  in  a  completely  judicial  spirit.  In  Eng- 
land, on  the  contrary,  there  is  no  one  whose  duty  it  is  in  any  shape 
to  inquire  into  the  sanity  of  a  prisoner,  unless  it  is  forced  upon  the 
Court  by  himself  or  his  friends. 

In  concluding  these  remarks,  we  may  sum  up  the  leading  pro- 
positions which  seem  to  regulate  the  relation  of  insanity  to 
criminal  law. 

Insanity  is  one  of  those  exceptions  to  the  general  rule  of  criminal 
responsibility  which  rest  on  the  ground  that  the  will  has  either 
through  defective  development  not  attained  the  normal  human 
freedom  of  action,  or  has  subsequently  lost  it.  The  ultimate 
ground  of  the  law  is  therefore  purely  psychological;  and  were  we  in  a 
position  to  examine  directly  the  state  of  consciousness  precedent  to 
the  act,  and  to  appreciate  the  amount  of  freedom  in  the  particular 
action,  we  should  be  under  no  necessity  of  erecting  presumptions 
of  irresponsibility  from  objective  conditions.  To  enter  upon  such 
an  examination,  however,  in  each  case  would  obviously  be  impossible, 
and  the  law  acts  therefore  on  the  general  presumption  that  evkry 
person  who  has  attained  a  certain  age  has  also  attained  the  normal 
mental  condition,  and  holds  him  responsible  unless  certain  facts  be 
proved  that  infer  a  contrary  presumption. 

Under  almost  every  system  of  law,  disease  affecting  the  mental 
functions  is  one  of  the  facts  constituting  an  exemption  from 
responsibility;  but  the  English' law  has  almost  wholly  destroyed  its 
value  as  a  definite  idea,  by  requiring,  over  and  above  the  proof  of 
disease,  a  proof  that  the  rnental  functions  have,  in  each  individual 
case,  been  affected  by  it  in  a  particular  direction  and  to  a  particular 
extent.  In  opposition  to  the  English  law,  it  seems  right  to  adopt  a 
definition  or  expression  which  shall  include  all  forms  of  proper 
mental  disease,  without  reference  to  their  character  and  extent,  on 
the  ground  that  it  is  especially  impossible  in  the  case  of  disease  to 
estimate  the  extent  of  the  mental  affection  at  any  particular  con-> 
juncture,  or  the  amount  of  its  influence  in  producing  any  given  act. 
If  the  disease  be  there,  and  its  influence  doubtful,  it  is  much  more  in 
accordance  with  the  genius  of  the  criminal  law  to  give  the  accused 
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the  benefit  of  the  doubt,  than  to  strain  the  law  against  him  to  the 
uttermost. 

Mental  disease  means  nothing,  unless  it  means  a  morbid  condition 
of  the  brain  affecting  the  mental  functions.  We  have  no  other 
means  of  drawing  a  line  between  sanity  and  insanity. 

The  question  of  fact  is  therefore  one  that  falls  within  the  limits 
of  medical  science,  and  ought  to  be  determined  mainly  by  the 
evidence  of  experts. 

We  have  left  out  of  view  one  question  of  importance  that  often 
comes  up  in  connection  with  cases  of  insanity,  namely.  Whether 
conditions  that  cannot  be  called  insanity  in  the  proper  sense  of  the 
word,  and  yet  approximate  to  it,  ought  to  be  admitted  into  the  class 
of  extenuating  circumstances  ?  The  question  is  one,  however,  that 
involves  a  discussion  of  the  theories  of  punishment,  and  is  somewhat 
too  complicated  for  discussion  here.  The  main  question,  in  the  first 
instance,  is  to  determine  what  is  to  be  done  with  the  cases  of 
admitted  insanity.  A.  G. 
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Considering  the  frequency  of  disputes  about  the  boundaries  of 
land,  and  the  warmth  of  animosity  engendered  by  litigation 
between  conterminous  proprietors,  it  cannot  be  otherwise  than 
surprising  to  discover  how  little  has  been  done  to  elucidate  the 
rights  of  such  proprietors  by  judicial  decisions.  One  is  inclined 
to  extend  to  the  whole  class  of  questions  which  cluster  round 
this  subject  the  wonderment  expressed  by  the  Lord  President  in 
a  recent  case  {Lamont  v.  Cumming,  June  11,  1875,  2  Eet.  784, 
788)  at  the  scantiness  of  authority  on  one  minor,  but  important, 
point.  The  limits  of  this  paper  only  admit  of  a  rapid  glance 
at  the  state  of  the  law  with  reference  to  party-walls,  that  is,  boun- 
dary-walls, held  iu  common  property  by  conterminous  owners, 
both  of  whose  holdings  are  at  the  same  elevation  above  the  sur- 
face of  the  earth.  To  such  walla  the  rule  of  law  as  to  building 
on  separate  or  several  property — in  cedificcUu^n  solo  cedit  solo — 
does  not  apply.  Nor  do  the  rules  of  law  which  relate  to  common 
interest,  such  as  the  rights  of  various  owners  of  parts  of  the  same 
"  land  "  or  tenement  in  the  foundations,  the  walls  whicli  inclose 
the  building,  and  the  roof  which  covers  the  whole.  According  to 
the  definition  just  given,  party-walls  are  held  by  the  law  of  Scot- 
land to  be  common  property,  and  yet  it  will  be  found  that  the 
two  leading  rules  of  the  law  applicable  to  such  ownership,  one  or 
both,  have  to  suffer  serious  exceptions  when  addressed  to  these  pecu- 
liar subjects.  Thus  one  of  the  owners  of  a  mutual  division-wall 
cannot,  on  account  of  the  unpracticability  of  such  a  remedy,  call 
for  a  division  of  the  same  by  an  action  of  declarator  of  the  nature 
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of  the  civil  actio  cojnmuni  dividundo}  A  mutual  gable-wall  is 
equally  impatient  of  such  a  remedy,  and  is,  moreover,  in  many 
particulars  not  readily  amenable  to  the  other  civil  law  rule: 
*'Inre  communi  melior  est  conditia prohiberUis  (LamorU  v.  Cumminff, 
supra),  English  and  American  cases  seem  chiefly  to  relate  to 
the  compulsory  repair  or  rebuilding  of  party-walls,  a  matter 
which  seems  to  have  given  little  trouble  to  the  Scotch  Courts 
(see  Gale's  "  Easements,"  5th  ed.,  p.  513,  et  seq, ;  Washburn's  "  Ease- 
ments," iv.  3,  1-13 ;  and  Bell,  Pr.  1075,  ad  fin).  The  French  law 
seems  to  be  mainly  founded  on  an  exposition  of  certain  sections  in 
the  Civil  Code  (Pardessus  on  Servitudes,  6th  ed.,  p.  218,  et  seq,). 
Stair  and  Erskine  are  silent  on  the  subject,  unless  their  references 
to  the  Roman  servitude,  tigni  immellendi,  are  taken  as  belonging 
to  this  matter  (St.  2,  7,  6 ;  Ersk.  2,  9,  7).  The  first  reported  case 
which  treats  of  the  rights  and  liabilities  of  the  condomini  of 
party-walls  bears  date  in  the  year  1808.  Since  then  there  have 
been  several  important  decisions;  and  the  state  of  the  law  on 
many  points  has  been  very  lucidly  explained  by  both  Divisions  of 
the  Court  in  various  cases  within  the  last  few  years. 

Party-walls,  boundary-walls,  which  are  the  subject  of  common 
property,  are  divided  by  the  law  of  Scotland  into  two  classes — 
ordinary  division-walls,  and  gable-walls  of  houses  which  form  a 
continuous  street.  The  distinction  is  thus  laid  down  by  Lord 
Gifford  in  the  case  of  Jack  v.  Begg,  et  e  contra,  Oct.  26,  1875, 
3  Ret.  35,  41 : — "  Where  adjoining  lots  of  ground  are  feued  or 
sold  for  the  purpose  of  building  a  continuous  street,  the  owner  of 
any  one  of  the  lots  in  building  his  tenement  constructs  its  gables 
one-half  upon  the  adjoining  lots,  so  as  to  be  mutual  gables,  and 
then  when  these  gables  are  taken  advantage  of,  or  used  by  the 
neighbouring  proprietors,  they  become  bound  to  pay  the  first 
builder  half  the  value  of  the  mutual  gables  so  used  by  them.  It  is 
also  true  that  very  often,  or  in  general,  the  builder  of  the  first 
tenement  builds  the  mutual  gable  partly  upon  his  neighbours 
ground,  without  the  express  consent  of  that  neighbour.  .  .  .  But  all 
this  proceeds  upon  a  tacit  or  implied  contract  inferred  either 
from  a  feuing  plan  according  to  which  the  line  of  street  is  to  be 
built,  or  from  the  special  circumstances  of  each  case.  Where  there  is 
no  room  for  such  implied  contract  and  implied  consent,  the  rule 
does  not  hold,  and  the  builder  of  a  tenement  must  build  it,  gable 
and  all,  entirely  upon  his  own  ground,  unless  he  gets  the  consent  of 
his  neighbour.  It  was  hardly  contended  that  in  proper  rural  sub- 
jects, where  the  lands  of  the  parties  are  divided  by  mutual  feuars, 
whether  walls  or  hedges,  the  proprietor  of  one  of  the  subjects  can 
at  any  point  he  pleases,  and  without  his  neighbour's  consent, 
remove  the  mutual  fence  or  wall,  and  insist  on  erecting  a  gable 
one- half  upon  his  neighbour's  property.  I  think  he  has  no  such 
right." 

'  See  4,  §  10  D.  (10.  1)  as  to  the  scope  ot  actio  finium  regundorum,  and  cf. 
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The  rules  of  law  applicable  to  these  two  sorts  of  party- walls  are, 
ia  some  respects,  quite  distinct.  Let  us  suppose,  in  the  first  place, 
an  ordinary  division-wall  between  two  gardens,  or  other  prcediu 
rvbstica.  It  may  have  become  the  common  property  of  the  conter- 
minous landowners,  by  their  having  built  it  at  their  joint  expense, 
one-half  on  each  estate ;  or  one  of  them,  having  erected  it  wholly 
at  his  own  charges,  and  on  his  own  soil,  may  have  conveyed  a  right 
of  common  property  in  it  to  the  other ;  or  their  common  author 
may  have  constructed  the  fence,  and  thereafter  conveyed  to  each  a 
similar  right  in  giving  out  both  of  the  adjoining  pieces  of  ground. 
In  these  circumstances  the  rule  **melior  est  conditio  proh^mUis'* 
strictly  applies.  Each  proprietor  has  an  absolute  right  to  preserve 
the  status  quo.  His  neighbour  cannot  undermine  it,  or  precipitate 
its  decay  or  fall,  by  causing  the  side  facing  his  ground  to  bear 
extraordinary  weights,  or  by  breaking  gaps  into  it,  even  ad  medium 
filium}  But,  on  the  other  hand,  there  could  be  no  objection,  it  is 
supposed,  to  its  being  used  for  sustaining  creepers  or  fruit-trees, 
from  which  no  injury  to  the  wall  could  be  anticipated.  It  would 
seem,  further,  that  "  necessary  operations  in  rebuilding,  repairing, 
&c.,  are  not  to  be  stopped  by  the  opposition  of  any  of  the  joint 
owners  "  (Bell,  Pr.  1075). 

The  law  of  ordinary  division-walls  is  illustrated  by  two  cases. 
One  of  these  is  the  last-mentioned  case  of  Jack  v.  Begg.^  There 
one  of  the  proprietors  attempted  to  convert  what  was  undoubtedly 
an  ordinary  mutual  division-wall  between  the  back-grounds  of 
adjacent  suburban  subjects  into  a  gable  for  a  house  which  he  pro- 
posed to  build.  This  was  decided  to  be  quit«  illegal.  But  in 
respect  that  the  other  proprietor  had  lain  by  and  seen  the  proposed 
gable  raised  to  the  height  of  four  storeys  without  effectual  objec- 
tion, and  even  pending  negotiations  about  obtaining  the  use  of  it, 
it  was  further  held  that  the  Court  had  an  equitable  power  to  let  the 
gable  stand,  on  condition  that  when  the  latter  came  to  make  use  of 
the  gable  as  such,  he  should  have  a  right  to  do  so  without  paying 
any  compensation  to  the  other  proprietor.  The  shape  taken  by  the 
indemnification  for  illegal  building  partly  on  the  objector's  soil  was 
justifiedby  the  Court,  in  the  circumstances  of  the  cases,  partly  on 
its  having  been  all  along  offered  by  the  intruder,  partly  on  general 
equity,  and  partly  on  being  in  accordance  with  the  paramount  rule 
of  indemnification. 

The  other  case  referred  to  is  Dow  &  Oordon  v.  Harvey,  9  Nov. 
18G9,  8  Macph.  119.  A  sufficient  mutual  division-wall  between 
two  feus,  given  out  by  a  common  author,  was,  by  the  terms  of  the 
feu-rights,  to  be  built  by  the  feuars,  each  of  them  paying,  or 
relieving  the  other  of,  half  the  expense.     It  was  stipulated  that  the 

whole  walls  should  not  exceed  eight  feet  in  height,  except  by  con- 

» 

*  Warrens  v.  Martoick  {infra), 

*  See  also  Begy  r.  Jack,  10  Jan.  1874,  1  Bet.  366,  and  tlio  observations  of  Lord 
Deas  in  LamorU  {nipra). 


ADMINISTRATION  OF  JUSTICE  IN  SWEDEN.  391 

sent,  and  in  no  case  ten  feet.  One  of  the  feuars  built  a  divisionr 
wall  six  and  a  half  feet  high,  furnishing  it  in  the  ordinary  way  with 
a  copestone,  and  this  before  the  other  took  his  feu.  Thereafter  the 
former  proceeded  to  raise  the  wall  to  the  height  of  eight  feet.  It 
was  held  by  the  Second  Division  that  the  latter  was  entitled  by  the 
maxim  "  melior  est  conditio  prohibentis  "  to  prevent  any  such  altera- 
tion ;  since  the  original  wall  of  six  and  a  half  feet  was  obviously  a 
sufficient  wall  in  the  circumstances,  and  had  been  plainly  intended 
to  remain  permanently  of  that  height.  Lord  Benholme  was  of 
opinion  that,  at  the  date  of  the  original  erection,  either  party  might 
have  prevented  the  other  from  raising  the  wall  to  eight  feet,  on 
proving  that  six  feet  and  a*  half  were  sufficient.  Lord  Neaves, 
agreeing  with  the  Sheriff,  was  of  an  opposite  opinion.  The  san^ 
rule  of  the  civil  law  was  enforced  in  the  only  other  case  which 
treats  of  this  sort  of  wall  (  Warrens  v.  Marwidc,  13th  June  1835, 
13  Sh.  944),  but  the  decision  seems  to  have  been  rested,  not  solely 
on  the  absolute  right  of  either  party  to  check  alterations,  but  also 
on  the  distinct  interest  of  the  objector  to  stop  a  heightening  which 
would  have  the  effect  of  obstructing  the  light  from  his  cottages 
situated  a  few  yards  off. 

(To  he  continued,)  I 
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Of  late  years  many  alterations  have  been  made,  and  more  have 
been  proposed,  with  respect  to  the  administration  of  justice  in- 
Scotland.  The  general  tendency  of  the  various  recent  Acts  affecting 
legal  procedure  has  been  to  simplify  the  law,  and  to  render  more 
speedy  the  judicial  settlement  of  the  numerous  disputes,  which 
must  always  arise,  among  our  enterprising  population.  None  of 
these  changes  have,  however,  gone  so  far  as  to  reduce  litigation  to 
the  comparatively  humble  position  which  it  occupies  in  Sweden, 
and  which  it  would  not  be  desirable  to  imitate,  in  the  interest  either 
of  the  litigants  or  of  the  law.  At  the  same  time,  a  certain  amount 
of  interest  attaches  to  a  system  which  assumes  that  every  man  is 
his  own  lawyer,  and  which,  consequently,  is  obliged  to  make  pro- 
vision for  the  necessary  ignorance  of  those  who  invoke  its  aid. 

Sweden  is  divided  into  one  hundred  and  two  Domsagor,  or  sheriff- 
doms, in  each  of  which  there  is  a  Court  of  First  Instance,  presided 
over  in  the  country  districts  by -a  single  Judge,  or  Haradshof'ding, 
who  is  appointed  by  the  Crown,  and  who  is  assisted  in  his  delibera- 
tions by  twelve  assessors  chosen  by  the  peasant  proprietors  from 
their  own  number.  The  only  qualifications  which  these  peasant 
assessors  require  to  possess  are  the  owning  of  land  within  the 
district,  and  the  being  above  the  age  of  twenty-five.  No  peasant  can. 
refuse  to  serve  unless  he  be  above  sixty  years  of  age,  or  has  already 
served.    In  the  latter  case^  he  is  liable  to  be  called  on  again  after 
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all  the  other  peasants  have  served.  An  assessor  is  not  allowed  to 
resign  until  he  has  served  for  two  years,  unless  he  leaves  the  locality 
or  becomes  unfit  to  discharge  the  duties  of  tlie^oflBca  A  father  and 
his  son,  a  father-in-law  and  his  son-in-law,  two  brothers  or  two 
brothers-in-law,  cannot  take  part  in  the  trial  of  any  cause,  unless 
there  be  seven  assessors  present,  and  in  no  case  are  more  than  two 
relations  allowed  to  be  among  the  number  of  the  assessors.  The 
assessors  have  no  voice  in  the  determination  of  any  cause,  except  in 
the  single  case  of  their  being  unanimously  opposed  to  the  view  taken 
by  the  Judge.  In  all  other  cases,  the  Judge  decides  the  question, 
and  the  sole  function  of  the  assessors  is  to  suggest  points  for  his 
consideration,  and  to  take  care  that  the  Judge  gives  proper  attention 
to  the  claims  of  the  contending  parties.  In  the  town  districts  the 
Court  of  First  Instance  consists  similarly  of  assessors  under  the 
presidentship  of  the  burgomaster,  who  is  appointed  by  the  Crown 
from  a  list  of  three  chosen  by  the  citizens. 

The  Courts  of  First  Instance  are  divided  into  three  groups,  over 
each  of  which  is  placed  a  Court  of  Appeal,  or  Hofratt.  Forty-four 
Domsagor  are  attached  to  Svea  Hofratt,  which  holds  its  sittings  in 
Stockholm  ;  forty -three  to  Gota  Hofratt  in  Jonkoping;  and  fifteen 
to  the  Hofratt  over  Skone  and  Blekiuge,  which  sits  in  Christianstad. 
Each  Court  of  Appeal  consists  of  a  President,  Judges,  and  Assessors, 
the  latter  of  whom  are  younger  Judges  with  smaller  salaries.  These 
Courts  are  divided  into  sections  for  the  despatch  of  business.  Thus 
Gota  Hofratt  is  divided  into  five  sections,  two  Judges  and  three 
Assessors  being  assigned  to  each  section.  The  Appeals  are  divided 
equally  among  the  sections,  but  in  some  cases  of  greater  importance 
a  larger  number  of  Judges  is  required.  In  the  ordinary  case,  how- 
ever, a  section  which  is  in  doubt  cannot  call  in  the  assistance  of 
the  other  Judges,  though  the  individual  members  may  privately  ask 
the  opinion  of  their  brother  Judges. 

From  the  determinations  of  the  Courts  of  Appeal,  an  appeal  lies 
to  the  Hogsta  Domstol,  a  tribunal  which  sits  in  Stockholm,  and  the 
proceedings  of  which  are  conducted  in  private.  This  tribunal  con- 
sists of  twelve  members,  eight  of  whom  must  be  present  at  the 
decision  of  important  matters,  but  in  cases  of  less  impoi-tance,  four 
or  five  are  allowed,  if  unanimous,  to  decide  the  appeal.  The  king 
is  entitled  to  be  present  and  take  part  in  the  discussion,  and,  when 
present,  has  two  votes  in  the  determination  of  any  question.  Doubt- 
ful points  refrarding  the  interpretation  of  the  law  may  be  referred 
to  the  Hogsta  Domstol  by  any  of  the  inferior  Judges,  and  the  royal 
votes  upon  such  questions  may  be  given  by  him,  without  his  being 
personally  present  in  the  Court. 

Great  care  is  taken  to  preserve  the  purity  of  the  administration 
of  justice,  and  the  Judges  bear  a  high  character  for  integrity,  which 
is  said,  so  lately  as  the  end  of  last  and  the  beginning  of  this  cen- 
tury, not  to  have  been  the  case.  Not  merely,  however,  are  Judges 
who  have  given  unjust  judgment  from  corrupt  motives,  or  in- 
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fluenced  by  private  hatred,  liable  to  deprivation  of  their  office,  and 
to  other  severe  penalties,  but  where  they  have  given  a  wrong  de- 
cision through  manifest  negligence  or  ignorance,  they  are  liable  to 
be  suspended  from  their  office  for  a  longer  or  shorter  period,  or  to 
be  fined,  and,  in  addition,  are  bound  to  compensate  the  party  who 
has  been  injured  by  their  erroneous  judgment.  Charges  against 
inferior  Judges  falling  under  any  of  the  above  categories  are  heard 
by  the  Hofratt,  to  which  the  accused  is  subject,  at  the  instance  of 
Justitie  Kangler,  who  holds  his  appointment  from  the  Crown,  and 
among  other  duties  is  charged  with  the  oversight  of  the  Judges. 
As  a  further  precaution  the  Eiksdag,  the  Swedish  Parliament, 
appoints  a  commissioner,  who  is  invested  with  extensive  powers  as 
a  censor  morum  as  regards  all  public  officials,  over  whose  conduct 
be  is  expected  to  keep  a  strict  watch.  He  is  entitled  to  enter  any 
public  office  at  any  time,  and  to  demand  any  information  he  may 
require.  He  may  be  present  at  the  sittings  of  all  the  Courts,  but 
can  take  no  part  in  their  proceedings.  Lastly,  the  Eiksdag  every 
three  years  appoints  a  commission  to  take  into  consideration  the 
state  of  the  Hogsta  Domstol,  and  to  report  whether  any,  and  if  so, 
what  Judges  ought  to  retire.  No  reasons  need  be  alleged;  the 
retiring  Judges  become  entitled  to  pensions,  and  their  dismissal  is 
not  considered  as  inferring  any  stain  on  their  character. 

In  the  country  districts  assizes  are  held  generally  three  times  a 
year,  and  the  Haradshofding  is  bound  to  fix  the  time  of  holding 
them  at  certain  specified  seasons,  and  is  liable  to  a  fine  of  20 
kroner,  a  little  more  than  a  guinea,  for  failure  so  to  do.  He  must 
also  cause  intimation  to  be  made  to  the  public  from  the  pulpits  of 
the  various  parish  churches  (the  usual  place  of  intimation  or 
advertisement  in  the  country  districtsof  Sweden), and  to  the  Crown 
officials  of  the  district,  and  to  the  Hofratt  On  the  opening  day  of 
the  assizes  the  Judge  must  be  present  at  nine  o'clock,  but  if  he  do 
not  come  till  twelve,  he  is  liable  to  a  fine  of  10  kronor  for  the 
benefit  of  the  poor,  and  if  he  do  not  appear  at  all,  to  a  higher  fine, 
unless  he  have  some  lawful  excuse.  In  the  town  districts  the 
Courts  are  held  every  Monday,  and  in  the  country  extraordinary 
sittings  are  held  when  the  state  of  business  requires  them. 

After  attending  divine  service  on  the  opening  day,  the  Judge 
proceeds  with  the  business,  the  order  generally  followed  being  (1) 
the  registration  of  mortgages ;  (2)  Crown  and  general  business ;  (8) 
criminal  charges ;  and  lastly,  cases  which  are  expected  to  take  some 
time.  The  procedure  attending  the  registration  of  mortgages  is 
particularly  interesting  to  a  Scotch  lawyer,  from  its  resemblance  to 
the  Scotch  system  of  registration  in  the  books  of  Council  and  Session. 
The  creditor  appears  in  Court  with  his  bond  or  other  document  of 
debt,  which  is  then  read  aloud  and  copied  into  the  protocol  appro- 
priate to  mortgages.  Registration,  however,  does  not  take  place 
unless  there  be  a  clause  by  which  the  debtor  has  consented  to 
registration,  and  the  bond  be  duly  witnessed.    If  these  two  requi- 
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dites  are  fulfilled,  the  Judge  ord^irs  regiBtration  to  be  made  at  once^ 
with  the  result  of  establishing  a  real  right  over  the  debtor's  lands. 
If  there  is  no  consent,  a  day  is  fixed  for  hearing  the  debtor,  and 
intimation  is  appointed  to  be  made  to  him.  K,  however,  he  is 
present  in  Court,  he  is  at  once  called  on  to  state  any  objections  he 
may  have  to  the  registration.  If  on  the  appointed  day  no  appear- 
ance is  made  for  the  debtor,  registration  i^  granted  on  proof  of 
intimation  having  been  duly  made.  On  the  other  hand,  if  the 
debtor  establish  that  the  debt  has  been  paid  or  extinguished,  regis* 
tration  is  of  course  refused ;  if  the  debtor  deny  his  signature,  or 
state  any  serious  exception  against  it,  the  Judge'  gives  the  creditor 
leave  to  summon  him  in  an  ordinary  action,  and  if  the  creditor  fail 
so  to  do  within  three  months  in  town,  or  before  the  next  assizes  in 
the  country,  the  petition  for  registration  falls.  The  same  happens 
if  the  creditor  omits  to  register  within  the  time  named  in  the  warrant 
allowing  registration.  After  registration  has  been  decreed,  the  Judge 
notes  the  fact  on  the  bond.  This  registration  is  only  effectual  for 
ten  years,  before  the  expiry  of  which  period  the  creditor  must  again 
apply  to  the  Court  to  have  the  registration  renewed,  or  lose  his 
priority  over  subsequent  bonds.  This  provision  is  found  to  be  very 
inconvenient,  as  all  debts  prescribe  in  ten  years ;  by  failing  to  register 
again  he  may  lose  all  claim  under  the  bond,  if  he  have  not  other- 
wise claimed  payment  from  the  debtor  within  that  period.  When 
the  debt  is  paid,  the  debtor  appears  in  Court,  proves  the  payment, 
and  then  the  Judge  orders  the  registration  to  be  cancelled.  It  should 
be  added  that  registration  is  not  competent  where  the  sum  of  money, 
or  the  quantity  of  goods  for  which  the  obligation  exists,  is  not 
specific. 

In  ordinary  civil  actions  the  procedure  is  very  simple.  The 
pursuer  applies  to  the  Judge,  who  issues  a  summons,  which  must 
state  the  name  of  the  pursuer,  the  nature  of  the  claim,  the  day 
when  the  defender  must  appear,  and  the  place  where  he  must  make 
his  answer,  under  certification  that  if  he  do  not  appear  the  case 
will  be  decided  in  his  absence.  The  pursuer  must  give  intimation 
to  the  defender  by  delivering  to  him  the  summons,  or  in  some 
cases  a  copy  of  it,  in  the  presence  of  two  credible  witnesses ;  one 
witness  is  sufiicient  where  the  defender  gives  an  acknowledgment 
that  he  has  received  the  summons.  Personal  intimation  may  be 
made  everywhere  except  in  church.  Where,  however,  a  parish  is 
called  as  a  defender,  intimation  is  made  from  the  pulpit  of  the 
palish  church  on  some  Sunday  in  the  course  of  the  service.  Where 
the  defender  is  resident  within  the  same  district,  the  pursuer  must 
give  him  intimation  within  a  certain  period,  varying  with  the  dis- 
tance of  the  defender  from  the  Court,  and  if  intimation  is  not  made 
within  the  legal  time,  the  summons  fsJls.  Where  the  defender  is 
absent  from  Sweden,  intimation  is  made  by  affixing  a  copy  of  the 
summons  to  the  door  of  the  Court-house.  On  the  appointed  day, 
both  parties  must  appear  in  Court/ unless  they  can  allege  some 
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valid  excuse,  such  as  illness,  employment  on  ofiBcial  business,  or 
a  prior  summons  to  another  Court,  in  which  case  the  cause  is  post- 
poned to  the  next  assizes.  If  no  excuse  is  given  in,  the  parties 
are  fined ;  and  if  the  pursuer  be  the  defaulter,  be  is  found  liable 
to  the  defender  in  the  expense  occasioned  by  his  absence.  Where 
the  defender  does  not  appear  after  proof  of  intimation,  the  Judge 
hears  the  case,  and  pronounces  judgment,  if  he  think  the  pursuer 
has  a  just  claim.  The  judgment  must  be  intimated  by  the  pur^ 
suer  to  the  defender,  who  may  then  appeal  to  the  Hofratt,  where 
he  may  be  allowed  to  lead  evidence,  if  the  Court  think  it  necessary. 
If  he  do  not  appeal  within  the  time  fixed  for  appealing  (which  is 
mentioned  in  the  judgment),  his  only  resource  is  to  bring  an 
action  to  have  the  judgment  set  aside ;  but  in  the  meantime  the 
pursuer  may  proceed  with  the  execution  of  his  decree,  provided  he 
give  sufficient  security  for  the  repayment  of  the  money,  if  the 
decree  be  afterwards  recalled.  If  the  parties  both  appear,  the 
jurisdiction  of  the  Judge  may  be  declined  on  any  of  the  following 
grounds,  viz.,  if  he  be  related  to  either  of  the  parties  within  the 
prohibited  degrees,  or  if  he  be  at  open  enmity  with  either  of  them, 
or  if  he  or  his  near  relatives  have  any  interest  in  the  suit,  or  may 
expect  to  derive  advantage,  or  to  sustain  injury  directly  or  indirectly 
from  the  result  of  the  litigation,  or  if  he  have  been  Judge  in  the 
same  cause  in  another  Court,  or  have  been  mandatory  or  witness; 
or  have,  in  short,  been  in  any  way  concerned  with  the  previous 
stages  of  the  dispute,  or  if  he  have  himself  a  like  suit  waiting  for 
decision.  A  party  who  wrongfully  challenges  a  Judge  is  fined;  but 
if  the  challenge  be  sustained,  a  substitute  is  appointed  by  the 
Hofratt,  at  the  cost,  in  the  first  instance,  of  the  pursuer,  who,  how^ 
ever,  recovers  the  amount  disbursed  by  him  from  the  defender  in 
the  event  of  success. 

The  case  then  proceeds. — In  questions  of  small  value  the  parties 
are  heard  orally;  in  more  important  causes  one  written  statementr 
is  allowed  on  each  side,  setting  forth  shortly,  and  without  ambi- 
guity, the  grounds  of  action  and  the  defence.  If  the  parties  desire 
it,  or  if  the  Judge  think  it  expedient,  a  day  is  fixed  for  the  debating 
the  question,  or  the  leading  of  proof.  In  the  latter  case  the  Judge 
indicates  to  the  parties  the  nature  of  the  evidence  which  he  wUL 
expect  them  to  adduce ;  but  before  proof  is  led,  objections  to  the 
jurisdiction  of  the  Court  must  be  disposed  of.  As  a  general  rule, 
a  defender  can  only  be  summoned  to  answer  in  the  Court  within 
whose  jurisdiction  he  resides,  but  several  exceptions  are  made  to 
this  rule.  In  the  first  place>  if  a  party  have  raised  an  action  in 
another  district  from  that  in  which  he  resides,  be  must  answer  in 
any  counter-action  which  is  brought  against  him  there  by  his 
antagonist.  Questions  of  succession,  or  of  the  interpretation  of 
wills,  or  claims  for  money  due  by  a  deceased  debtor,  must  be  tried 
in  the  Court  to  whose  jurisdiction  he  was  subject,  and  his  heirs  are : 
cited  to  that  Court,  even  although  they  live  elsewhera    In  dis-^i 
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pates  between  buyer  and  seller,  the  Court  within  whose  jurisdiction 
the  bargain  was  made  can  summon  a  party  to  appear  who  is  not 
resident  within  the  district  In  this  case,  however,  the  defender 
must  be  cited  wh^le  within  the  district.  Questions  affecting  land 
are  tried  in  the  Court  within  whose  district  the  lands  lie,  and  if 
they  stretch  over  more  than  one  district,  then  the  Court  to  which 
the  principal  estate  or  house  is  subject  has  jurisdiction.  Whete 
several  parties  have  granted  a  joint  and  several  obligation,  the 
creditor  sues  whichever  of  the  debtors  he  pleases,  at  the  place  of 
that  debtor's  residence ;  but  if  the  objection  be  joint,  and  the 
validity  of  the  document,  or  the  amount  due  by  each  be  dis- 
puted, the  creditor  can  sue  them  all  in  the  Court  to  which 
any  one  of  them  is  subject  Partners  of  a  company  are  sued 
where  the  partnership  has  its  domicile.  Matrimonial  causes,  again, 
are  tried  in  the  Court  of  the  district  where  the  woman  resides,  but 
she  has  the  option  of  suing  the  man  in  the  Court  of  his  ordinary 
domicile.  To  this  rule,  however,  there  is  an  exception,  that  actions 
founded  on  desertion  are  tried  where  the  innocent  spouse  re-sides. 
Jurisdiction  cannot  be  prorogated  of  consent  of  parties,  but  the 
king  may  grant  permission  on  the  application  of  the  parties,  and 
any  Judge  try  the  case. 

The  defender^  sgain,  may  object  that  the  dispute  is  one  of  a  class 
which  is  appropriated  to  another  Court ;  and  this  exception  must 
also  be  at  once  disposed.of.    Generally  the  Courts  of  First  Instance 
have  a  privative  jurisdiction  in  all  cases  except  the  following, 
which  have  been  appropriated  to  the  Courts  of  Appeal    In  civil 
cases  the  exceptions  are  actions  affecting  the  title  of  estates  belong- 
ing to  noblemen,  or  in  regard  to  their  wills,  or  the  curatory  of  their 
children  and  heirs,  if  they  too  are  noble,  and  also  important  actions 
against  noblemen.     Numbers  of  the  universities  and  foreign  noble-^ 
men  have  the  same  privileges.    To  Svea  Hofratt  are  appropriated 
actions  against  the  State  Bank,  and  claims  for  reward  for  discover- 
ing forged  notes.     In  criminal  matters  the  Courts  of  Appeal  are 
alone  competent  to  entertain  charges  of  high  treason  against  the 
king  or  the  country,  of  holding  communications  with  the  enemy, 
of  attempts  on  the  life  of  the  king  or  royal  family,  as  well  as  aJl 
charges  of  breach  of  duty  against  inferior  Judges  or  subordinate 
officials.     Blasphemy  against  God  is  punished  by  the  Courts  of 
Appeal    on    the  report  of   a  Haradshofding,  while    no    capital 
sentence  can  be  executed  until  it  has  been  confirmed  by  the  Hof- 
ratt within  whose  jurisdiction  the  case  has  been  tried.    All  excep- 
tions, such  as  those  which  have  been  referred  to,  must  be  stated  by 
the  defender  at  the  outset  of  the  case,  and  if  he  be  found  to  have 
stated  and  insisted  in  them  for  the  mere  purpose  of  causing  delay, 
he  is  subjected  to  a  fine  proportioned  to  the  importance  of  the 
case.    While  the  law  is  thus  strict  in  regard  to  unnecessary  delay, 
ample  fieu^ilities  are  given  to  any  litigant  who  bona  fide  desires  more 
time  for  the  preparation  of  his  case. 
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When  the  day  of  trial  has  arrived,  the  parties  must  appear  with 
documentary  evidence,  or  the  witnesses  whom  they  propose  to 
examine,  and  if  the  witnesses  will  not  come  voluntarily,  the  Court 
issues  summonses  to  compel  their  attendance,  under  the  penalty  of 
fine  or  imprisonment  As  in  some  other  continental  countries, 
merchants  are  obliged  to  keep  business  books  with  accuracy,  and  in 
the  case  of  bankruptcy  are  liable  to  penalties  if  it  be  found  that 
they  have  failed  so  to  do.  The  evidence  afforded  by  regularly  kept 
business  books,  as  required  by  law,  is  considered  of  great  weight, 
and  in  many  cases  is  of  itself  decisive.  Where  witnesses  are 
adduced,  they  are  examined  by  the  Judge,  who  makes  a  note  of  the 
import  of  their  evidence,  and  before  they  leave  the  Court  fixes  the 
amount  of  remuneration  which  they  are  to  receive.  The  evidence 
of  two  concurring  witnesses  is  required ;  if  only  one  is  adduced, 
that  forms  a  semipUna  jfrobatio,  and  the  matter  may  then  be 
referred  to  the  defender's  oath.  The  parties  may  also  be  required 
to  take  the  oath  of  verity,  but  only  in  the  Hofratt. 

During  the  progress  of  the  case  a  third  party  may  appear,  and 
claim  to  be  heard  on  the  ground  that  the  decision  of  the  question 
will  affect  his  interests.  If  he  satisfies  the  Judge  that  he  is  entitled 
to  appear,  the  case  is  sisted  to  allow  him  to  bring  an  action,  which 
he  must  do  before  the  next  assizes.  Where  the  parties  settle  the 
case  before  the  hearing  or  the  proof  comes  on,  they  must  without 
delay  inform  the  Court,  and  in  the  event  of  their  failure  to  do  so 
both  pursuer  and  defender  are  liable  to  a  fine. 

Before  pronouncing  judgment  the  Haradshofding  may  issue  to 
the  parties  a  written  statement  of  the  claim  and  the  evidence,  and 
require  them  to  subscribe  it,  or  state  any  objections  to  its  accuracy. 
In  the  Courts  of  Appeal  this  course  is  usually  followed,  but  in  the 
Courts  of  First  Instance  the  Judge  only  draws  up  such  a  statement 
in  cases  which  he  thinks  of  greater  importance. 

This  statement  having  been  returned  by  the  parties,  judgment  is 
pronounced  by  the  Haradshofding  in  open  Court,  and  a  written 
statement  of  it  handed  to  the  parties.  The  judgment  must  specify 
the  time  within  which  an  appeal  must  be  taken  by  the  losing 
party.  At  the  same  time  the  Judge  may  fix  the  cost  payable  to  the 
successful  suitor,  or  a  separate  action  may  be  brought  to  recover 
the  amount. 

Where  an  appeal  is  taken,  the  Haradshofding  must  at  once 
make  a  note  on  the  judgment  to  that  effect,  and  appoint  a  day  on 
which  both  parties  must  appear  before  the  Hofratt.  The  appel- 
lant must  find  security  for  the  costs  and  injury  which  may  accrue 
to  the  respondent  from  the  appeal.  If  no  appeal  is  taken  within  the 
period  fixed  by  the  decree,  the  judgment  is  final  On  the  day  which 
has  been  appointed  by  the  Haradshofding,  the  appellant  must  give  in 
to  the  Hofratt  a  written  statement  of  the  grounds  of  his  appeal,  which 
the  respondent  is  allowed  to  answer.  The  appeals  are  distributed 
by  lot  among  the  Judges  of  the  Hofratt,  and  a  written  report  is 
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drawn  up  by  the  Judge,  or  assessor,  to  whom  the  appeal  is  remitted. 
This  repoit  is  considered  by  one  of  the  sections  of  the  Court,  and 
judgment  is  pronounced.  The  deliberations  of  the  Court  of 
Appeal  take  place  in  private,  and  the  parties  are  not  heard  orally 
upon  the  appeaL  From  the  decisions  of  the  Hofratt,  an  appeal 
lies,  as  has  already  been  said,  to  the  Hogsta  Domstol,  and  the  pro-» 
cedure  followed  is  similar  to  that  just  described. 

In  order  to  prevent  the  ^*  law's  delays  *'  being  abused  by  litigants 
to  their  own  advantage,  fines  are  imposed  on  those  who  litigate 
merely  for  the  purpose  of  placing  obstacles  in  the  way  of  the 
recovery  of  just  debts,  but  notwithstanding,  these  provisions  form 
only  a  very  partial  check. 

In  this  account  of  the  proceedings  before  Swedish  Courts  of 
Law,  we  have  assumed,  as  the  Swedish  law  assumes,  that  all  the 
steps  are  taken  by  the  parties  themselves.  The  strict  enforcement 
of  such  a  rule  would  of  course  in  many  cases  lead  to  the  denial 
of  justice,  and  accordingly  litigants  are  allowed  to  choose  persons 
to  represent  them  before  the  Courts.  A  party  may  name  his  rela- 
tion, his  servant,  or  his  friend  as  his  representative  in  any  lawsuit, 
and  for  that  purpose  must  furnish  him  with  a  mandate,  provided 
that  the  mandatory  be  a  person  of  intelligence  and  of  fair  and 
respectable  character.  Generally  speaking,  sdso,  he  must  be  known 
to  the  Judge,  and  obtain  his  permission  to  appear.  Subject  to 
these  qualifications,  any  Swede  may  conduct  a  case  on  behalf  of 
another ;  aad  certain  Crown  officials,  and  those  who  hold  university 
certificates,  are  entitled  to  act  as  mandatories  without  the  special 
leave  of  the  Court.  On  the  other  hand,  clergymen  are  not  allowed 
to  plead,  except  in  questions  concerning  themselves,  theii*  wives, 
children,  servants,  or  glebe.  No  one  can  plead  a  case  who  has  had 
to  do  with  it  as  Judge  in  another  Court,  or  who  has  held  a  man- 
date from  the  opposite  side  in  the  same  case,  or  who  is  under 
curatory,  or  whose  father,  father-in-law,  son  or  son-in-law,  brother 
or  brother-in-law,  is  Judge  in  the  case.  No  member  of  the  Court 
of  Appeal,  or  paid  official  in  it,  can  hold  a  mandate  before  the 
Court  of  Appeal,  or  any  of  the  inferior  Courts  whieh  are  within  its 
jurisdiction,  except  for  a  near  relation,  or  cousin-german,  or  for  his 
ward.  No  one  can  conduct  a  case  for  another  unless  he  be  named 
in  open  Court,  or  produce  a  duly-sealed  mandate  from  his  principal, 
in  which  the  name  of  the  Court,  the  mandatory,  and  the  suit  are 
set  forth.  Without  specitJ  authority  a  mandatory  cannot  com- 
promise, throw  up  a  case,  or  follow  it  to  a  higher  Court,  and 
those  who  have  obtained  a  general  permission  from  any  of  the 
Courts  to  conduct  cases  are  bound  to  take  any  poor  man's  case  which 
the  Judge  may  entrust  to  them.  Even  those,  however,  who  regularly 
appear  in  the  Courts  onbebalf  of  clients  do  not  possess  the  privileges 
either  of  counsel  or  agents,  and  are  considered  merely  in  the  position 
of  mandatories.  At  the  close  of  a  suit,  the  fee  of  the  mandatory,  if 
the  principal  desire  it,  is  fixed  by  the  Court,  which  may  also 
authorize  the  mandatory  to  retain  his  principal's  papers  untU  pay- 
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,ment.  A  mandatory  is  responsibia  for  the  proper  conduct  of  the 
case,  and  is  liable  to  be  sued,  if  his  principal  suffer  through  his 
fault  or  neglect  He  is  also  liable  to  be  fined  for  advising  un- 
founded lawsuits,  or  conducting  a  case  which  he  knew  to  be  unjust. 
The  increase  of  commerce  has  tended  to  give  greater  importance  to 
those  who  practise  in  the  Courts,  and  at  present  the  system  is  in  a 
state  of  transition  between  the  older  and  simpler  condition  of 
things,  and  a  more  elaborate  system  suited  to  the  complexity  of 
modern  life. 

There  are  many  oth^r  peculiarities  connected  with  the  ad- 
ministration  of  justice  in  Sweden,  such  as  the  special  protection 
thrown  over  the  press  by  the  constitution,  which  allows  of  jury 
trial  in  cases  affecting  the  freedom  of  the  press  alone,  and  the 
provisions  of  the  criminal  law,  which  might  have  been  brought 
-within  the  scope  of  this  paper.  To  have  done  so  would,  however, 
have  required  treatment  at  greater  length  than  would  have  been  of 
general  interest 


IMPRISONMENT  FOR  DEBT  IN  SCOTLAND. 

We  have  recently  had  an  opjportunity  of  observing  the  practical 
-working  of  the  remedy  which  the  law  of  Scotland,  following  that 
of  Rome,  affords  to  insolvents,  viz.,  the  cessio  bonarum.  In  our 
humble  opinion  the  law  relating  to  cemos  calls  for  reform.  It  can- 
not surprise  us  that  the  ancient  rules  dealing  with  civil  debtors 
were  somewhat  harsh.  We  have  the  satisfaction  of  knowing  that 
they  were  not  so  harsh  as  those  which  prevailed  in  England, 
although  the  liberty  of  the  subject  has  always  been  a  peculiar 
boast  of  that  country.  Howard,  in  his  report  upon  prisons,  makes 
some  remarks  very  favourable  to  Scotland.  In  particular,  he  notes 
with  satisfaction  that  a  criminal  after  acquittal  at  the  bar  could 
not  be  detained  in  prison  for  payment  of  jailor's  fees,  as,  according 
to  the  abominable  practice  of  the  time,  he  then  could  be  in  Eng- 
land. 

Yet,  even  in  Scotland,  harsh  notions  prevailed.  We  see  this  in 
so  recent  an  institutional  writer  as  Erskine,  who  says,  "  After  a 
debtor  is  imprisoned  he  ought  not  to  be  indulged  with  the  benefit 
of  the  free  air,  either  on  his  parole,  or  even  under  a  guard,  for 
every  creditor  has  an  interest  that  his  debtor  be  kept  under  close 
confinement,  that  by  the  squalor  carceris  he  may  be  brought  to  the 
payment  of  his  just  debt "  (iv.  3, 14).  That  is  to  say,  the  security 
afibrded  to  the  creditor  by  the  detention  of  the  debtor  is  not  enough, 
but  payment  of  the  debt  must  be  forced  from  the  latter,  or  rather 
from  his  friends,  by  means  of  a  process  of  slow  torture ;  this  im* 
prisonment  must  be  rendered  as  uncomfortable  as  possible  Carry- 
ing out  such  a  principle  would  it  not  have  been  more  effective  to 
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have  retained  in  civil  prisons,  after  their  removal  from  the  criminal, 
the  boot  and  thambscrew?  Tender-hearted  relatives  wonld  be 
more  disposed  to  interfere  and  pay  the  debt  of  extravagant  kins- 
folk, if  by  doing  so  they  could  free  them  from  the  infliction  of 
positive  pain. 

Modern  notions  have  worked  an  improvement  on  the  condition 
of  the  civil  prisons.  Yet  the  idea  of  the  squalor  carceris  remains, 
and  we  are  far  from  saying  that  it  is  not,  when  confined  within 
proper  limits,  a  reasonable  one.  There  may  be  men  whose  im- 
mediate release  from  prison  might  really' defeat  the  first  claims  of 
their  creditors.  But  we  think,  nevertheless,  that  there  is  room  for 
improvement  in  this  branch  of  the  law. 

Take  a  case  (and  we  may  state  that  this  is  a  case  which  has 
actually  happened):  a  man  becomes  insolvent,  and  undergoes  ex- 
amination as  a  bankrupt.  In  that  examination  he  does  not  appear 
to  advantage.  He  hesitates  and  contradicts  himself*.  He  cannot 
account  for  the  disappearance  of  funds — ^there  is  a  story  suspicious 
of  perjury — and  also  of  his  bankruptcy  having  been  brought  aliout 
by  fraud.  What  does  this  all  amount  to  ?  There  is  a  suspicion 
that  he  has  committed  two  crimes.  If  that  suspicion  amounted  to 
a  certainty,  and  the  man  stood  a  convicted  criminal,  mere  im- 
prisonment, and  that  for  no  long  period,  would  probably  be  the 
result.  But  the  man  who  labours  under  these  suspicions,  arising 
from  his  conduct  upon  examination,  is  sent  to  endure  8q%valoT  car^ 
certs.  One  quite  understands  what  a  sentence  of  six  or  nine  months 
means.  The  prisoner  has  violated  the  law,  and  the  law  must  be 
vindicated.  He  has  committed  a  crime,  and  must  be  punished  to 
prevent  him  and  others  from  doing  the  like  in  future.  But  the 
object  of  this  civil  imprisonment  is  different.  It  is  simply  torture. 
Funds  are  supposed  to  be  concealed,  and  by  the  endurance  of  im- 
prisonment creditors  hope  that  their  debtor  may  be  at  last  induced 
to  disclose  where  these  funds  lie  hid.  If  six  months'  imprisonment 
will  serve  the  purpose,  he  need  have  no  more.  If  six  years  will 
not  bring  about  a  revelation,  then  he  must  remain  a  prisoner  longer. 
The  man  applies  for  cessio,  the  creditors  oppose.  In  doing  so  all 
that  is  necessary  is  to  produce  the  examination  in  bankruptcy,  to 
point  to  the  contradictions  and  equivocations  which  it  contains.  The 
Judge  must  refuse  the  benefit  of  cessio  in  such  a  case.  And  at  first 
this  may  be  right  enough.  But  what  takes  place  after  that? 
There  is  an  appeal  from  the  Judge  (say  the  Sheriff-Substitute) 
to  the  Sheriff.  He  adheres  to  the  interlocutor  reclaimed  again.  The 
law  allows  application  for  cessio  to  be  made  from  time  to  time, 
and  after  waiting  in  prison  for  some  months  longer  the  appli- 
cant again  presents  his  petition.  But  now  the  obstacles  in  the 
way  of  release  are  increased.  Two  judgments  have  been  given 
refusing  cessio,  on  the  ground  that  the  applicant's  conduct  renders 
him  unfit  to  claim  it  These  judgments  must  have  weight  given 
to  them.    The  applicant  has  no  new  story  to  tell;  he  adheres  to 
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wbat  he  said  at  first ;  he  says  he  has  nothing  further  to  add.  His 
second  application  is  refused.  He  must  still  drag  out  his  weary 
days  and  nights  in  prison.  A  third  petition  meets  with  the  same 
fate.  The  Judge  to  whom  it  is  presented  glances  over  the 
inteiiocutor  sheet,  and  finds  that  four  judgments  have  been  given 
against  the  applicant  Even  the  latter  must  now  admit  that  effect 
must  be  given  to  these  judgments  in  so  far  as  they  stamp  his 
original  statement  as  false  and  unsatisfactory,  and  be  can  only 
plead  that  from  the  length  of  his  imprisonment  it  must  be  now 
inferred  that  he  has  no  other  statement  to  offer ;  but  the  decided 
cases,  as  we  shall  show,  render  it  clear  that  the  Judge  is  not  to 
listen  to  any  argument  founded  upon  the  length  of  imprisonment, 
and  advanced  with  the  view  of  exciting  compassion.  Another 
refusal  therefore  follows.  Nor  does  the  fault  lie  with  the  Judges. 
He  must  administer  the  law  as  laid  down  in  a  series  of  decisions, 
to  one  or  two  of  which  we  must  now  refer.  These  cases  clearly 
establish  that  length  of  imprisonment  is  not  to  atone  for  the 
crime  of  concealing  funds,  although  it  may  for  that  of  extravagance. 
This  was  the  opinion  expressed  from  the  Bench  in  the  case  of 
Lennox  v.  His  Creditors  (July  5, 1825,  4  Shaw,  144),  where  ceseio 
was  refused  on  the  ground  that  there  had  been  great  defalcation  of 
property  unaccounted  for,  and  strong  grounds  for  susptctmg  a 
fraudulent  concealment  of  funds ;  and  the  ground  upon  which  this 
is  justified  is  expressed  in  the  report  of  the  later  case  of 
Taylor  v.  The  Creditors  (July  6, 1837),  where  it  is  stated  that  it 
rests  with  the  prisoner  himself  to  remove  the  obstacle  to  his  libera- 
tion, by  making  a  full  disclosure,  and  while  he  wilfully  withholds 
this  he  is  not  entitled  to  ask  the  benefit  of  cessio.  At  an  earlier 
period  the  House  of  Lords,  in  the  case  of  Wright  (June  1814,  2 
Dow,  377),  gave  countenance  to  such  a  view.  There  the  argu- 
ment that  a  creditor  was  not  entitled  to  detain  the  debtor  in 
prison  till  his  complete  and  perfect  innocence^  should  appear  did 
not  prevail ;  and  although  it  was  admitted  that  the  onvs  lay  upon 
those  objecting  to  the  benefit  of  cessio  being  granted,  that  benefit 
was  refused  owing  to  the  insufiiciency  of  the  petitioner's  dis- 
closures. In  that  case  the  application  was  made  after  an  imprison- 
ment of  between  five  and  six  years.  In  a  case  which  came  under 
our  notice  lately  imprisonment  had  lasted  for  about  three  years. 

Now,  it  being  borne  in  mind  that  in  these  cases  of  prolonged 
imprisonments  the  prisoner  has  rarely  been  proved  to  liave  com- 
mitted a  fraud,  but  in  reality  lies  under  a  mere  suspicion  of  having 
done  so,  is  it  unreasonable  to  suggest  that  by  statute  a  termina- 
tion should  be  put  to  what  at  present  may  legally  be  imprisonment 
for  life  ?  Statute  has  already  regulated  cessios,  but  it  has  left  the 
question  of  granting  or  refusing  the  benefit  entirely  in  the  discre- 
tion of  the  Judge.  That  the  Judge  should  have  a  certain  amount  of 
discretion  is  quite  clear.  But  some  such  provision  as  we  suggest 
would,  we  believe,  be  grateful. to  Judges,  who  at  present  are  bound^ 


402  .  SNGLISH  Ain)  SCOTCH  COUBTS  UPOK 

in  conformity  with  the  decisions,  most  rehictantly,  time  after  time, 
to  refuse  release  to  the  captive. 


ENGLISH  AND   SCOTCH   COURTS    UPON    THE    INTER* 

PRETATION  OF  THE  BALLOT  ACT. 

(CommunicaUd,) 

Taking  as  our  text  the  judgment  pronounced  last  month  by  the 
Second  Division,  with  three  consulted  Judges  in  the  case  of 
Eobertson  v.  Brawn  and  Others^  we  cannot  help  being  struck  by 
the  antagonistic  position  in  which  the  law  of  Parliamentary  and 
Municipal  Elections  in  Scotland  is  placed  with  reference  to  what 
has  been  decided  to  be  law  in  England.  In  giving  judgment  upon 
Bohertson's  case,  the  Court  followed  the  views  previously  adopted 
by  a  majority  of  the  Second  Division  in  Haswdl  v.  Stewart,  the 
Wigtown  Election  Petition;  but  since  that  first  Scotch  decision 
the  English  Court  of  Common  Pleas  have  decided  a  case,  that  of  Wood-- 
ward  V.  Sarsons,  in  such  a  manner  as  to  place  the  law  of  the  two 
countries  in  direct  opposition,  or  rather  such  as  to  lay  down  for 
each  country  a  totally  different  interpretation  of  the  same  statutory 
enactment.  It  is,  of  course,  much  to  be  regretted  that  this  dis- 
crepancy should  exist  in  the  authorities,  especially  where  the  issue 
is  laid  upon  a  question  involving  the  rights  and  privileges  of 
electors ;  for  the  interests  of  both  countries  would  seem  strongly  to 
require,  nay  almost  to  demand,  that  the  voter,  when  exercising  his 
rights  of  franchise,  should  enjoy  the  same  powers,  and  receive  the 
same  protection  equally  in  England  as  in  Scotland.  In  the  inter* 
pretation  of  the  Ballot  Act,  the  view  taken  by  the  Scotch  Court 
has  been  the  stricter  one ;  and  in  accordance  with  the  decisions 
now  given,  the  Scotch  elector  must  comply  with  the  directions  of 
the  regulating  statute  in  many  particulars'  wherein  the  English 
voter,  availing  himself  of  the  privileges  conferred  in  Woodward^s 
ease,  is  permitted  to  exercise  his  untrammelled  judgment,  or  rather, 
perhaps,  it  should  be  termed,  v/ant  of  judgment. 

In  the  first  case  where  these  vexed  questions  arose,  that  of  HaS" 
ivell  V.  Stewart  (1  R.  925),  the  Second  Division,  consisting  of  Lords 
Benholme,  Neaves,  and  Ormidale,  decided  several  points,  whereof 
two  were  considered  again  last  week.  These  had  reference  to  the 
validity  of  a  ballot-paper,  (1)  when  marked  with  a  straight  line 
instead  of  a  cross,  and  (2)  when  the  cross  was  placed  on  the  left 
of  the  candidate's  name  instead  of  on  the  right,  as  directed  by  the 
schedule  appended  to  the  Act.  On  the  first  point,  the  Court  iu 
Scotland  imanimously  held  that  a  straight  line  was  not  a  sub- 
stantial compliance  with  the  statutory  requiremehts,  and  that  the 
papers  sa  marked  must  be  rejected.    Lord  Neaves  observed  that 
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in  directing  a  cross  to  be  made,  a  mark  was  selected  by  the  Legis- 
lature easy  of  execution  by  men  of  the  most  moderate  intelligence, 
and  moreover,  perfectly  neutral  in  its  pharacter.  Further,  that  anj^ 
mark  materially  different  would  be  a  deviation,  and  if  such  deviap- 
tion  were  permitted  by  allowing  ballot-papers  marked  only  with  a 
straight  line  to  be  counted,  there  appeared  to  be  no  reason  why  any 
other  figures,  such  as  circles  or  ovals,  should  not  pass  also.  The 
opportunities  afforded  by  such  anomalous  marks  for  depriving  the 
Act  of  its  efficiency  in  preserving  secrecy,  its  leading  object,  are 
sufficiently  obvious,  even  though  extrinsic  evidence  of  such  purpose 
might  be  wanting,  evidence,  moreover,  which  would  probably  in  any 
view  be  carefully  suppressed  or  destroyed.  At  the  same  time,  the 
Judges  held  that  wherever  the  ballot-paper  showed  tbat  there  had 
been  an  attempt  to  make  a  cross,  however  imperfect,  such  imper- 
fections and  defects  must  not  be  permitted  in  themselves  to  nullify 
the  vota 

-  On  the  second  point,  as  to  the  position  of  the  cross  on  the 
Toting-paper,  Lord  Benholme  dissented  from  the  judgment  pro- 
pounced,  rejecting  the  votes  so  given.  The  majority  of  the  Judges, 
however,  were  of  opinion  that  as  the  statutory  form  of  directions 
for  the  guidance  of  the  voter  contained  a  direction  to  "  place  a 
6ro8s  on  the  right-hand  side  opposite  the  name  of  each  candidate 
for  whom  he  votes,"  a  cross  placed  on  the  left  could  not  be 
regarded  as  a  reasonable  compliance  with  the  provisions  of  the 
Act»  while  Lord  Benholme  thought  that  so  long  as  there  was  no 
doubt  as  to  the  candidate  for  whom  the  vote  was  intended,  the 
ballot-paper  should  be  counted.  This  was  the  law  laid  down  in 
1874,  and  in  the  following  year,  out  of  a  municipal  contest  in 
Birmingham,  arose  the  case  of  Woodward  v.  Sarsons  (L  B.  10, 
C.  P.  733),  when  precisely  the  same  questions  were  brought  up 
in  a  case  stated  by  order  of  Mr.  Justice  Lush  for  the  opinion  of 
the  Court  of  Common  Pleas.  That  tribunal,  although  they  had 
before  j^h^u  the  judgment  in  Haswell  v.  Stewart^  decided  both 
these  points  in  favour  of  the  admission  of  the  ballot-paper. 
Lord  Coleridge,  who  delivered  the  judgment  of  the  Court,  drew 
certain  distinctions  between  "directory"  and  ''absolute"  enact- 
ments,  which  it  is  not  easy  to  comprehend  in  the  face  of  section  28 
of  the  Ballot  Act,  whereby  "  the  schedules  and  the  notes  thereto 
and  directions  therein  shall  be  construed  and  have  effect  as  part 
of  this  Act."  His  Lordship  observes  upon  this,  that  though  these 
rules  and  forms  are  to  be  construed  as  part  of  the  Act,  they  are 
spoken  of  as  containing. "  directions,"  and  founding  upon  this 
distinction,  the  English  Court  is  led  to  the  conclusion  that  the  rules 
in  the  first  schedule  and  the  forms  in  the  second  ''  are  directory 
enactments  as  distinguished  from  the  absolute  enactments  m  the 
sections  in  the  body  of  the  Act:"  ^  an  absolute  enactment  must  be 
obeyed  or  fulfilled  exactly,  but  it  is  sufficient  if  a  directory  enact- 
ment be  obeyed  or  fulfilled  substantially."     In  accordance  with 
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this  view,  the  Court,  not  finding  in  the  body  of  the  Act  anything' 
beyond  the  words  in  section  2,  "shall  secretly  mark  his  yote  on 
the  paper/'  and  in  section  28,  shall  "  there  mark  his  paper/'  held 
that  the  only  "  absolute  "  enactment  was  as  to  secrecy,  the  mode  of 
marking  was  merely  "  directory."  The  only  mark  which  voids  the 
paper,  in  fact,  is  to  be  one  by  which  the  voter  can  be  identified, 
and  the  English  Judges  were  not  disposed  to  regard  any  mark  as 
suspicious  unless  there  were  evidence  of  some  arrangement  leading 
to  a  violation  of  the  "  absolute "  statutory  secrecy.  It  is  very 
difiicult  to  see  why  two  papers  on  which  there  was  writing  were 
in  JVoodwarcCs  case  rejected ;  the  report  states  that  the  Court 
yielded  '*  to  the  suggestive  rule  that  the  writing  by  the  voter  of 
the  name  of  the  candidate  may  give  too  much  facility  by  reason 
of  the  handwriting  to  identify  the  voter."  But  we  venture  to 
think  that  an  equ£d  facility  and  an  equally  suggestive  considera- 
tion is  opened  up  by  the  admission  of  every  kind  of  mark  on 
the  ballot-paper  where  there  is  no  extrinsic  evidence  of  some 
suspicious  and  preconcerted  plan  on  the  part  of  the  voter.  If 
there^be  such  secret  arrangement,  it  is  as  likely,  perhaps  more  likely, 
to  be  managed  by  means  of  marks  on  the  ballot-paper  different 
&om  the  regular  mark,  than  by  the  writing,  which  is  rejected. 
On  the  second  point,  the  division  of  the  statute  into  '*  absolute '' 
and  "directory"  portions  presented  a  simple  solution  of  the 
difficulty,  as  it  is  only  in  the  form  appended  to  schedule  2  that 
the  direction  as  to  marking  on  the  right  of  the  candidate's  name 
is  found.  Accordingly,  the  Court,  holding  that  the  absolute  enact- 
ment as  to  secrecy  was  fulfilled,  thought  the  statute  was  satisfied, 
and  admitted  the  votes. 

It  appears  to  us  that  the  Scotch  Court  in  ffaswdl  v.  Stewart 
took  a  view  at  once  strict  in  upholding  the  statutory  enactment, 
and  liberal  in  the  interpretation  of  its  provisions.  No  such  dis- 
tinction as  that  taken  by  the  English  Judges  is  to  be  found  in  the 
opinions  delivered  in  the  Second  Division.  A  single  sentence 
from  the  reported  opinion  of  Lord  Ormidale  in  ffaswdl  v.  Stewart 
expresses  very  well  the  feeling,  as  we  respectfully  venture  to  think, 
with  which  the  Court-  proceeded  to  consider  and  interpret  the  laws 
on  these  points.  That  sentence  is  as  follows: — "There  must  be  a 
reasonable  and  substantial  compliance  with  the  provisions  of  the 
Act.  On  the  other  hand,  trivial  or  unimportant  deviations,  such  as 
might  not  unfairly  be  held  to  be  incidental  to  the  performance  of 
the  piece  of  work  in  question  by  different  individuals  of  different 
ages,  habits,  and  conditions,  ought  to  be  disregarded,  provided  that 
the  true  object  and  intention  of  the  voter  is  beyond  serious  doubt, 
and  that  there  is  not  sufficient  ground  for  holding,  in  a  fair  and 
reasonable  sense,  that  there  is  any  mark  or  writing  on  the  ballot- 
paper  whereby  the  voter  can  be  identified."  There  is  here  supplied 
a  mode  of  interpreting  this  statute  quite  in  accordance  with  the 
well-known  rules  adopted  by  all  the  Courts  in  the  United  King- 
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dom  for  finding  the  solution  to  any  ambiguity  or  obscurity  in  an 
Act  of  Parliament  We  venture  to  express  the  opinion  that  the 
way  in  which  the  Scotch  Court  meets  the  difficulty  is  much  less 
dangerous  than  that  suggested  and  adopted  in  Woodward,  The 
Second  Division  appear  to  have  given  its  retJ  meaning  and  inten : 
tion  to  section  28 ;  for  what  other  can  have  been  its  purpose  than  to 
remove  any  doubt  as  to  the  full,  authority  of  the  schedules  and 
directions  ?  Acting  upon  this  conception,  their  Lordships  construed 
the  whole  as  one  Act,  whereas  the  English  Court  gave  a  sort  of 
duplex  action  to  one  enactment,  gave  some  portion  of  it  more 
weight  than  the  rest,  and  that,  too,  despite  the  precautions  taken 
by  the  Legislature  to  prevent  such  misapprehensioa  Were 
different  portions  of  the  same  Act  to  be  always  construed  in  this 
way,  it  is  to  be  feared  that  the  number  of  actions  turning  upon  the 
interpretation  of  statutes,  already  more  than  sufficiently  large,  would 
be  increased  to  an  indefinite  extent,  and  that  Courts  of  law  might 
find  themselves  frequently  occupied  in  deliberating  whether  this 
or  that  section  of  the  Act  was  meant  to  be  **  absolute  "  or  merely 
'*  directory."  No  doubt  such  **  directory  "  provisions  may  be  in- 
serted in  any  statute,  but  where  the  Act  itself  bears  ex  facie  such  a 
clause  as  section  28,  it  would  seem  to  be  pressing  the  distinction 
far  beyond  the  intention  of  the  Legislature.  The  form  by  which 
the  directions  and  schedules  are  placed  at  the  end  and  together  is 
merely  one  of  convenience  for  reference,  and  lest  that  form  should 
lead  to  the  undervaluing  of  the  authority  of  the  directions  and 
schedules,  we  find  in  section  28  the  incorporating  clause. 

When  the  action  oi Robertson  v.  Broion  was  raised  in  the  Outer 
House,  the  Lord  Ordinary,  Lord  Craighill,  after  the  debate,  felt,  as 
he  says  in  the  note  to  his  interlocutor,  that  the  sole  Scotch 
Authority  in  1874  could  not  be  reconciled  with  the  sole  English 
Authority  in  1875,  and  accordingly  he  reported  the  case  to  the 
Second  Division,  with  a  view  to  an  immediate  decision.  After  a 
hearing  before  seven  Judges,  the  Court,  with  one  dissentient  voice, 
that  of  Lord  Deas,  adhered  to  the  decision  in  HaswelVs  case,  and 
thus  affirmed  the  view  taken  previously  by  the  Second  Division, 
although  the  case  of  Woodward  was  before  them.  It  may  there- 
fore be  taken  that  the  law  of  Scotland  is  upon  these  two  points 
quite  clearly  established,  and  Lord  Neaves,  in  giving  his  opinion  as 
to  the  straight  line  marked  on  one  of  the  papers,  pointed  out,  that 
apart  from  the  views  already  adverted  to,  there  was  the  possibility 
of  the  voter  having  stopped  short,  and  not  gone  beyond  the 
straight  line,  changing  his  mind,  and  resolving  then  and  there  not 
to  give  a  vote  at  all.  It  may  not  be  an  unfair  illustration  of  the 
force  of  his  Lordship's  remark  to  take  the  case  of  an  election  where 
the  voter  had  the  power  of  giving,  say  a  vote  to  five  out  of  eight 
candidates,  and  where  he  distinctly  marked  a  cross  opposite  four 
names,  while  opposite  another  there  was  only  a  straight  lina 
Applying  the  case  of  Woodward^  it  is  difficult  to  see  on  what 
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principle  that  fifth  vote  could  be  disiJlowed,  and  yet  it  appears  to 
us  that,  considering  the  four  crosses  on  the  paper,  the  balance  of 
probability  would  be  vastly  in  favour  of  its  not  having  been  meant 
as  a  vote  at  all,  but  merely  a  mark  after  which  the  voter  stopped, 
and  made  no  cross,  not  meaning  to  give  a  vote  as  he  had  done  to 
the  other  four,  but  refraining  in  the  fifth  case  from  the  exercise  of 
his  franchise. 

The  opinion  delivered  in  Soberston  by  six  of  the  Judges  up* 
held  entirely  the  Wigtown  decision,  and  Lord  GifFord  in  reading 
his  opinion  observed  that  he  would  have  been  disposed  to  regard 
the  "  directions  "  as  to  filling  up  the  ballot-paper  rather  as  directory 
than  imperative  had  the  purpose  of  the  Act  been  to  confer  an 
electoral  franchise,  but  that  he  was  unable  to  do  so,  because  he  con-r 
sidered  the  real  object  of  the  statute  to  be  the  preservation  of  absolute 
secrecy  of  voting,  so  that  the  vote  of  any  elector  should  not  be 
discoverable  from  the  voting-paper  to  any  of  the  interested  persons 
necessarily  and  by  statute  entitled  to  be  present  during  the  hours 
of  the  election  and  at  the  counting  of  the  votes.  The  view  gene* 
rally  taken  on  this  point  was  simply  that  the  principle  applied  to 
writing  on  the  voting-paper  should  also  apply  to  any  other  mark 
differing  substantially  and  essentially  from  the  statutory  cross, 
with  the  proviso  that  the  Court  always  would  in  diibio  be  inclined 
to  sustain  rather  than  to  reject  a  vote.  The  making  of  any  mark 
which  migJU  be  made  the  means  of  identification  is  a  violation 
of  the  spirit  as  well  as  the  letter  of  the  Act,  even  though  there 
be  no  evidence  of  any  such  purposa 

A  cross  placed  to  the  left  was  deemed  in  the  Wigtown  case  a 
direct  violation  of  the  provisions  of  the  statute,  and  the  Second 
Division  in  Hobertsan  adhered  to  the  former  judgment. 

Besides  these  two  points,  however,  there  are  others  upon  which 
the  law  of  each  country  is  illustrated  only  by  a  single  authority ; 
thus,  marks  upon  the  back  of  the  ballot-paper  other  than  the 
printed  number,  and  substantive  marks  in  addition  to  the  cross, 
such  even  as  a  superfluous  cross,  were  held  in  the  Wigtown  case 
to  nullify  the  vote,  and  in  the  Birmingham  case  not  to  do  so  in 
the  absence  of  any  evidence  of  connivance.  It  is  to  be  hoped  that 
some  legislation  will  obviate  the  necessity  of  fuither  decisions 
on  these  points,  and  will  assimilate  the  law  of  the  two  countries ; 
and  if  this  be  done,  it  appears  to  us  that  by  adopting  the  cautious 
policy  of  the  Scotch  decisions  a  greater  protection  will  be  afforded 
against  the  unknown  and  insidious  attempts  to  defeat  the  real 
operation  of  the  Act,  than  by  the  more  trusting  latitude  allowed 
by  the  English  Courts. 

In  concluding  these  remarks,  it  may  not  be  out  of  place  to 
observe  that  an  excellent  suggestion  was  some  time  ago  made 
by  a  well-known  member  of  the  Bar,  which  would  obviate  all 
difficulties,  at  least  as  to  the  position  of  the  cross  or  mark  on  the 
voting-paper.    The  plan  proposed  was  that  the  voting-paper  should 
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be  black,  T^ith  tbe  candidates'  names  printed  in  white,  and  a  white 
space  left  for  the  mark  of  the  voter  opposite  the  name  of  each 
candidate.  The  voter  thus,  if  he  wished  to  make  a  mark  at  all, 
most  do  so  in  one  or  other  of  the  white  spaces.  In  order  to 
reconcile  the  law  in  both  countries,  nothing  less  than  a  short 
declaratory  Act  would,  we  think,  suffice,  and  were  such  a  provision 
as  to  the  colour  of  the  voting-paper  at  the  same  time  to  receive 
statutory  effect,  the  difficulties  of  election  petition  questions  would 
be  largely  modified,  and  the  antagonism  of  the  decision  obviated. 

X. 


THE  SEVENTH  VOLUME  Or  THE  AMERICAN 

DECISIONS. 

{From  the  Albany  Law  Journal) 

This  volume  seems  to  us  the  most  interesting  of  the  series,  with  one 
exception.  It  contains  the  cream  of  twenty  volumes  of  reports  of 
the  States  of  Alabama,  California,  Indiana,  Maryland,  Massa- 
chusetts,  Missouri,  New  York,  North  Carolina,  and  Wisconsin. 
The  annotations  of  the  editor  surpass,  in  extent  and  value,  even  his 
former  labours  on  these  reports.  There  is  not  a  case  embraced  in 
the  volume  which  does  not  deserve  remark,  and  we  are  quite 
puzzled  in  making  a  selection  among  the  most  striking.  In  look- 
ing over  the  several  volumes  of  this  series,  we  have  frequently  been 
struck  with  their  superior  interest  to  the  English  reports.  It  would 
seem  that  the  law  questions  arising  in  this  country  are  more 
various,  novel,  and  curious  than  those  of  our  mother-country.  We 
shall  hastily  glance  at  a  few  of  the  most  important  cases  in  the 
present  volume. 

A  curious  practical  test  in  evidence  was  sustained  in  State  v. 
Garrett  (71  N.  C.  85).  The  defendant  was  indicted  for  murder. 
Her  defence  was  that  the  deceased  had  been  accidentally  burned  to 
death.  Upon  the  coroner's  inquest  it  was  proved  that  tbe  prisoner 
had  said  that  she  had  burned  her  own  hand  in  trying  to  extinguish 
the  fire,  and  being  then  in  custody,  she  was  ordered  by  the  coroner 
to  show  her  hand,  which  appeared  to  be  uninjured.  Evidence  of 
this  fact  was  held  admissible  upon  the  trial.  It  seems  that  such 
etidence  is  admissible,  even  although  the  prisoner  has  been  induced 
to  make  the  disclosure  by  force  or  improper  influence. 

In  State  v.  Parrott  (71  N.  C.  311),  it  was  held  that  where  a  rail- 
road company,  authorized  to  erect  a  bridge  with  a  draw  across  a 
navigable  river,  constructed  it  without  a  draw,  the  defendant,  the 
owner  of  a  steamboat,  was  justified  in  running  his  boat  through 
the  bridge  and  tearing  it  down. 

In  Ward  v.  Stcde  (48  Ala.  461),  it  was  held  that  dogs  are  not  the 
subject  of  larceny.  This  differs  from  the  law  of  New  York,  but 
the  distinction  seems  to  be  that  with  us  dogs  are  recognized  a» 
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property,  and  subject  to  taxation.  In  Bums  v.  ^ate  (48  Ala.  195), 
it  was  held  that  a  statute  making  the  marriage  of  whites  with 
negroes  a  crimintJ  offence  is  unconstitutional  In  Bell  v.  State 
(48  Ala.  484),  there  is  a  curious  example  of  falling  to  the  ground 
between  two  stools.  The  prisoner  indicted  for  burglary  and  lar- 
Geny,  in  one  bill,  was  found  guilty  of  burglary.  The  judgment  was 
reversed  on  error,  and  a  new  trial  had  on  the  same  indictment, 
when  the  jury  found  a  verdict  of  guilty  of  larceny,  and  were  dis- 
charged. It  was  held  that  the  first  verdict  was  an  acquittal  of 
larceny,  and  the  second  verdict  was  therefore  a  nullity,  the  dis- 
charge of  the  jury,  without  finding  a  verdict  as  to  the  burglary, 
operating  as  an  acquittal  of  that  charga  Another  similar  case  is 
State  V.  Brannon  (55  Mo.  63).  The  defendant  being  indicted  for 
robbery  in  the  first  degree,  which  covers  larceny,  was  found  guilty 
of  robbety  in  the  second  degree.  This  was  set  aside,  as  there  are 
no  degrees  in  robbery.  Subsequently  he  was  tried  again  on  the 
same  indictment,  and  convicted  of  larceny.  This  was  held  error; 
as  he  could  on  the  first  tried  have  been  lawfully  convicted  either  of 
robbery  or  larceny,  but  was  lawfully  convicted  of  neither,  the 
verdict  operated  as  an  acquittal 

In  Massachusetts  we  note  some  interesting  cases  of  morals.  In 
De  Witt  V.  Pierson  (112  Mass.  8),  it  was  held  that  where  the  rooms 
beneath  a  tenant  are  occupied  by  another  tenant  of  the  same  land- 
lord, a  woman  of  notoriously  bad  character,  who  keeps  lewd 
women  as  lodgers,  uses  the  rooms  for  prostitution,  and  receives 
there  the  visits  of  drunken  men,  does  not  constitute  an  eviction, 
although  the  occupants  are  noisy,  disorderly,  offensive  to  decency, 
and  disturb  the  tenants  overhead,  and  the  latter  are  entitled  to  no 
diminution  of  rent.  In  M'Grath  v.  Merwin  (112  Mass.  467),  it  is 
held  that  the  plaintiff  cannot  maintain  an  action  for  injuries  to  the 
person  by  the  defendant's  fault,  sustained  while  clearing  out  a 
wheel-pit  on  the  Lord's  Day,  to  prevent  a  stoppage  of  miUs  em- 
ploying many  hands.  In  Mirwr  v.  Sharon  (112  Mass.  477),  it  was 
held  that  the  owner  of  a  dwelling-house,  who  knowing  that  it  is  so 
infected  with  the  small-pox  as  to  be  dangerous,  leases  it  for  habita- 
tion, without  disclosing  the  fact,  to  one  who  is  ignorant  of  its  con- 
dition, and  who  without  contributory  negligence,  by  reason  of  the 
infection,  becomes  diseased,  is  liable  in  damages ;  and  it  is  for  the 
jury  to  say  whether,  under  all  the  circumstances,  the  lessee  ought 
to  have  been  vaccinated. 

In  Gannon  v.  Houmtonic  Railroad  Co,  (112  Mass.  234),  it  is  held 
that  a  servant  may  recover  consequential  damages  from  the  master 
for  injuries  inflicted  upon  the  servant's  wife  through  the  careless- 
ness of  a  co-servant  in  the  same  employ.  In  Smith  v.  City  of  St. 
Joseph  (55  Mo.  456),  it  is  held  that  in  an  action  for  negligence  to 
recover  for  injuries  to  the  wife,  two  actions  will  lie,  one  by  the 
husband  alone  for  loss  of  service,  expense,  etc.,  and  the  other  by 
husband  and  wife  for  the  injury  to  the  person. 
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The  principal  New  York  cases  embraced  in  this  volume  have 
been  heretofore  alluded  to  in  these  columns.  Among  them  are 
People  V.  Ingersollf  TilUm  v.  Beecher,  and  Carroll  v.  Staten  Island 
Railroad  Co.  The  latter  decided  that  one  travelling  for  pleasure 
on  Sunday  was  not  precluded  firom  recovering  for  injuries  sustained 
through  the  carelessness  of  the  carrier  in  whose  vehicle  he  is  riding. 
Caswell  V.  Davis,  the  ''Calisaya  Bark"  trade-mark  case,  is  also 
given,  with  the  two  pages  of  authorities  cited  by  the  counsel  for  the 
appellant,  in  spite  of  which  the  judgment  was  affirmed.  An 
important  distinction  in  the  law  of  partnership  is  given  in  Leggett 
v.  Hyde  (58  K  Y.  272),  where  it  is  held  that  a  loan  of  money,  to  be 
used  in  the  business  of  a  firm,  with  an  a^ipreement  that  the  lender 
shall  share  in  the  profits,  renders  him  per  se  a  partner  as  to  credi* 
tors  of  the  firm.  This  is  distinguished  from  the  case  of  one 
receiving  a  stated  proportion  of  the  profits  as  compensation  for 
services.  Wade  v.  KaliJUiech,  holds  that  an  action  for  breach  of 
promise  of  marriage  dies  with  the  person.  St,  Peter  v.  Denieon  (58 
N.  Y.  416),  holds  that  one  engaged  in  blasting  with  gunpowder  is 
liable  for  injury  caused  thereby  to  another,  who  was  ignorant  of  the 
danger.  This  case  has  an  important  note.  In  Bliss  v.  Lawrence^ 
(58  N.  Y.  442),  it  is  held  that  an  assignment  of  the  salary  of  a  public 
oflScer,  before  it  is  earned,  is  void  as  against  public  policy. 

It  is  evident  from  two  Wisconsin  cases  that  railroad  corporations 
will  be  held  to  a  strict  behaviour  toward  ladies  in  tliat  State.  In 
Bass  V.  Chicago  and  North-  Western  BailuHiy  Co,  (36  Wis.  450),  it  was 
decided  that  a  regulation  of  a  railroad  corporation,  setting  apart  one 
car  of  each  passenger  train  for  women  and  the  men  accompanying 
them,  is  reasonable,  and  that,  although  if  there  is  no  room  else- 
where in  the  train,  a  male  passenger  may  take  his  seat  in  such  car 
if  peaceably  permitted,  yet  he  has  no  right  forcibly  to  intrude. 
The  language  of  the  Court  is  remarkably  gallant,  although  a  portion 
of  it  suggests  an  apparently  ipipracticable  arrangentent.  The  Court 
say :  *'  The  use  of  railroads  for  the  common  carriage  of  passengers 
has  not  only  vastly  increased  travel  generally,  but  has  also  specially 
led  women  to  travel  without  male  companions.  To  such,  the  pro* 
tection  which  is  a  natural  instinct  of  mankind  toward  their  sex,  is 
specially  due  by  common  carriers.  And  in  view  of  the  crowds  of 
men  of  all  sorts  and  conditions  and  habits  constantly  tmvelling  by 
railroad,  it  appears  to  us  to  be  not  only  a  reasonable  regulation,  but 
almost  if  not  quite  a  humane  duty,  for  railroad  com[>anies  to  appro- 
priate a  car  for  each  passenger  train  primarily  for  woTiien  and  men 
accompanying  them,  from  which  men  unaccompanied  by  women 
should  be  excluded,  and  even  women  or  men  accompanying  women  of 
offensive  character  or  habits ;  so  as  to  group  women  of  oood  charac- 
ter on  the  train  together,  sheltered  as  far  as  practicable  from 
annoyance  and  insult''  The  Court  do  not  point  out  any  method  of 
ascertaining  the  character  and  habits  of  the  men  and  women  pre- 
senting themselves  for  transportation,  and  it  is  difficult  to  imagine 
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any.  In  Croaker  v.  The  Same  Company  (36  Wis.  657),  it  is  held 
tliat  it  is  unlawful  for  a  railroad  corporation  to  kiss  a  female 
passenger  against  her  will.  [The  conductor  of  a  train  kissed  the 
passenger,  and  the  company  were  found  liable  in  damages  to  the 
extent  of  a  thousand  dollars.]  The  Court  quote  *'  the  beautiful  and 
comprehensive  language  "  of  Judge  Story  in  an  early  case  upon  the 
duty  of  delicate  behaviour  on  the  part  of  common  carriers  toward 
female  passengers,  and  judiciously  observe:  ^' These  things  were 
said  indeed  of  passage  by  water,  but  they  apply  equally  to  passage 
by  railroad."  This  judicial  declaration  will  prevent  any  possible 
misunderstanding  on  this  distinction. 

•  Another  school  marm  in  the  same  State  did  not  comd  off  so 
welL  The  case  of  Morrow  v.  Wood  (35  Wis.  59)  was  an  action  by 
a  female  school-teacher  for  malicious  prosecution.  The  prosecution 
complained  of  was  a  criminal  complaint  of  assault  and  battery  upon 
the  defendant's  infant  son,  which  was  discontinued  on  the  lady's 
motion.  The  plaintiff  wished  the  scholar  to  study  geography,  but 
the  defendant  forbade  it,  and  notified  the  teacher  of  his  wishes;  but 
the  teacher,  claiming  that  she  had  a  right  to  direct  the  child's 
studies,  even  in  opposition  to  his  father's  wishes,  whipped  him  for 
not  complying  with  her  directions.  This  was  held  to  be  unauthor- 
ized and  unlawful,  and  consequently  the  teacher's  action  for 
damages  was  defeated. 

.  In  Flynn  v.  The  Canton  Co.  (40  Md.  312),  it  is  held  that  an  action 
for  damages  will  not  lie  against  the  owner  of  a  lot  abutting  a  side- 
walk in  a  city,  for  an  injury  occasioned  by  an  accumulation  of  ice 
and  snow  thereon,  although  he  has  neglected  to  comply  with  a  city 
ordinance  requiring  the  removal  of  the  ice  and  snow^  Busby  v. 
North  American  L^fe  Insurance  Co.  (40  Md.  472)  is  a  hard  case. 
The  action  was  on  a  life  policy,  which  provided  that  it  should  be 
void  unless  the  premium  was  paid  at  a  specified  time.  The 
insured  paid  the  premium  eight  days  after  it  became  due,  and  the 
agent  delivered  him  the  proper  receipt  of  the  company,  and  trans- 
mitted the  money  to  his  principals.  The  insured  dying  soon  after, 
the  company  declined  to  pay  the  loss,  and  it  was  held  that  the 
action  would  not  lie,  because  the  agent  had  no  power  to  revive  the 
lapsed  policy,  and  there  was  no  proof  that  the  company  knew  the 
facts  when  it  received  the  premium.  We  have  no  hesitation  in 
saying  that  this  is  not  law.  It  was  the  business  of  the  company, 
on  receiving  the  premium,  to  ascertain,  if  it  cared  to  know, 
whether  it  had  been  duly  paid,  and  by  accepting  and  retaining  it 
without  objection,  it  is  e8top[)ed  from  repudiating  its  policy. 
Quite  different  was  the  ruling  in  Baldwin  v.  Chouteau  Insurance 
Company  (56  Mo.  151).  There  the  plaintiff  applied  for  a  fire-policy, 
which  was  made  out,  but  as  he  had  not  the  money  to  pay  the 
premium,  it  was  retained  by  the  company.  Subsequently  the 
plaintiff  paid  the  premium  and  took  the  policy.  Meantime  the 
insured  premises  had  been  destroyed  by  fire,  which  fact  the  plain* 
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tifT  did  not  communicate  to  the  company.  Held,  that  on  receipt  of 
the  premium  and  delivery  of  the  policy,  the  contract  related  back 
to  the  date  of  the  policy,  and  the  company  was  liable.  We  think 
this  is  just  as  clearly  wrong  as  the  other  case.  It  was  a  clear  case 
of  fraudulent  concealment. 

In  Ohio  and  Miss.  Railway  Co,  v.  Sdhy  (47  Ind.  471)  the  vexed 
question  of  drovers'  passes  again  came  up.  It  was  held  that  the 
carrier  could  not  by  a  provision  in  the  pass  exempt  himself  from 
liability  for  injury  by  his  own  negligence,  and  that  the  drover  was 
really  a  passenger  for  hire. 
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It  is  of  importance  at  once  to  examine  and  appreciate  the  effect  of 
the  considered  and  written  judgments  of  the  Court  of  Appeal  in  Le 
Blanche  v.  Landon  and  Norths  Western  Railway  Company  (24  W.  R. 
808).  The  case  falls  into  two  branches.  First,  it  is  now  ruled 
that  where  there  is  a  statement  in  railway  time-tables  that  "every 
attention  will  be  paid  to  insure  punctuality,"  and  also  a  negative 
condition  that  "  the  company  will  not  be  Tesponsible  for  loss  or  in- 
jury arising  from  unpunctuality,"  the  Court  will  imply  an  affirmative 
contract  to  insure  punctuality,  so  far  as  preventible  causes  are  con- 
cerned, and  will  limit  the  negative  condition  to  cases  of  inevitable 
accident.  As  to  this  the  Court  of  Appeal,  by  three  voices  to  two, 
affirmed  the  unanimous  judgment  of  the  Common  Pleas  Division 
(24  W.  R  396).  Secondly,  when  the  contract "  that  every  attention 
will  be  paid  to  insure  punctuality "  has  been  broken,  and  a 
passenger  has  in  consequence  missed  a  train  in  correspondence 
with  the  contracting  company,  the  passenger  is  not  entitled  as  of 
right  to  take  a  special  train  and  charge  the  contracting  company 
with  the  loss  of  it.  As  to  this  the  Court  of  Appeal  unanimously 
reversed  the  decision  of  the  Divisional  Court  of  Appeal  from 
Inferior  Courts,  which  had  given  "  leave  to  appeal "  under  the  46th 
section  of  the  Judicature  Act  of  1873. 

It  will  be  necessary  to  state  the  facts  at  some  little  length,  both 
with  a  view  to  a  proper  examination  of  the  case  itself,  and  to  show 
that  the  case  is  absolutely  one  *'of  the  first  impression,"  if  we 
except  the  ruling  of  Crompton,  J.,  at  Nisi  Prius,  in  Prevost  v.  Great 
Hastem  Railway  Company  (13  L,  T.  N.  S.  21),  in  which  that 
learned  Judge  held  that  the  words  "  every  exertion  will  be  used  to 
insure  punctuality,  but  the  departure  or  arrival  of  trains  at  the 
time  stated  will  not  be  guaranteed,"  meant  that  "  the  company  will 
use  proper  care  and  not  be  negligent"  Of  the  other  cases  cited  in 
argument  none  have  any  bearing  on  either  of  the  points  raised. 
Phillips  v.  Clark  (5  W.  K  582),  and  Peninsular  and  Oriental  Com^ 
pany  v.  Shand  (13  W.  E,  1049),  had  nothing  to  do  with  punctuality  ; 
and  in  Hamlin  v.  Great  Northern  Railway  Company  (5  W.  B.  76^ 
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the  only  case  referred  to  in  the  judgments,  the  defendants  had  not 
run  an  unpunctual  train,  bnt  a  company  in  correspondence  with 
the  defendants'  company  had  "  changed  their  arrangements/'  and 
had  run  no  train  (as  advertised  by  the  defendants)  at  alL  That 
this  constitutes  a  clear  breach  of  contract  had  already  been  decided 
by  the  leading  case  of  Denton  v.  Oreat  Northern  BaUway  Company 
(4  W.  R  240). 

The  facts  then  were  as  follows: — ^The  plaintiff  took  a  through 
ticket  from  Liverpool  to  Scarborough.  This  route  lay  over  lines 
owned,  worked,  or  otherwise  liable  to  be  interfered  with,  by  seven 
different  companies,  but  from  Liverpool  to  Leeds  the  line  was 
worked  by  the  defendants.  The  time-tables  of  the  defendants  re- 
presented that  the  plaintiff's  train  would  leave  Liverpool  at  2  p.m., 
and  reach  Leeds  at  5  p.m.,  and  that  a  train  in  correspondence 
therewith  would  leave  Leeds  at  5.20,  and  reach  Scarborough  at  7.30. 
The  defendants'  train,  in  fact,  reached  Leeds  at  5.27  iust«ad  of  5, 
the  corresponding  train  having  left  Leeds  seven  minutes  before. 
The  plaintiff  proceeded  by  the  next  train  to  York,  and  finding  that 
the  next  train  for  Scarborough  would  arrive  at  10  o'clock,  he  took 
a  special  train,  by  which  he  arrived  at  Scarborough  between  8.30 
and  9  o'clock.  The  delay  between  Liverpool  and  Leeds  was  found 
as  a  fact  by  the  County  Court  Judge  to  have  been  caused  by  the 
negligence  of  the  defendants.  The  total  actual  delay  of  the 
defendants  on  their  own  line  was  twenty-seven  minutes.     The  total 

Cible  delay  to  the  plaintiff  in  arriving  at  Scarborough  would 
$  been  two  hours  and  a  half — the  time  between  7.30  p.m.  and 
10  p.m.  This  delay  was  reduced  by  the  special  train  to  three 
quarters  of  an  hour,  so  that  the  time  saved  by  the  special  train  was 
about  an  hour  and  a  quarter.  The  special  train  cost  £11,  10s., 
and  the  County  Court  Judge  at  Bloomsbury,  sitting  without  a  jury, 
had  held  that  the  plaintiff  might  recover  this  amount  from  the 
defendants. 

As  to  the  effect  of  the  condition,  which  we  believe  follows  a 
common  form  adopted  with  scarcely  any  variation  by  all  the  com- 
panies in  England,  we  should  be  inclined  to  agree  with  the  majority 
of  the  Court  without  hesitation,  if  it  were  not  for  the  fact,  dwelt 
upon  with  much  force  by  Baggallay,  J.A.,  that  the  railway  between 
Liverpool  and  Scarborough  was  subject  to  the  control  of  so  many 
different  companies.  As  the  learned  Judge  observes :  "  It  is  obvious 
to  how  many  possible  causes  of  accidental  delay  a  through  train 
was  subject,  and  it  is  not  immaterial  to  observe  that  in  so  compli- 
cated a  system  a  delay  of  very  trifling  duration  in  its  origin  might, 
in  the  result,  occasion  one  of  very  considerable  importance." 
Moreover,  the  negative  part  of  the  contract  is  plain  and  decisive, 
whereas  the  affirmative  part  of  the  contract  is  not  inaptly  described 
by  Cleasby,  B.,  as  a  "  vague  assurance."  But  unless  the  "  vague 
assurance  "  was  intended  to  mean  something,  why  did  the  company 
put  it  in  ?    By  construing  it  as  it  was  construed  by  the  majority  of 
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the  Coart,  we  give  effect  to  the  whole  contract,  and  avoid  the  diffi- 
culty of  holding  a  contract  good  which  absolves  the  company  from 
liability  for  their  own  negligence.  If  the  delay  were  caused  by  the 
necessities  of  a  complicated  traffic,  the  company  would  not  be 
liable.  Whether  it  was  or  not  seems  to  be  a  question  of  evidence, 
and  there  appears  to  have  been  some  evidence  upon  which  the 
Ck)unty  Court  Judge  was  justified  in  finding  that  the  "  servants  of 
the  company  had  been  guilty  of  reckless  loitering."  Upon  this 
particular  contract,  therefore,  we  think  the  company  were  properly 
held  liable.  But  it  is  well  to  inquire  what  would  have  been  the 
result  if  the  "  vague  assurance "  had  been  omitted,  and  the  com- 
pany had  been  able  to  rely  unchecked  upon  a  strong  negative 
disavowal  of  liability.  The  question  of  the  reasonableness  of  the 
contract  would  not  arise,  for  the  carriage  of  passengers  is  not  within 
the  7th  section  of  the  Bailway  and  Canal  Traffic  Act  1854,  although 
the  carriage  of  passengers'  luggage  is  {Cohenv.SatUh^Eastem  Railway 
Company,  24  W.  R  522,  L  R  1  Ex.  D.  217),  for  that  section 
applies  only  to  "animals,  articles,  goods,  and  things."  Mellish, 
L.  J.,  put  this  point  in  argument  when  he  asked  (p.  809),  **  Can  the 
company  say  they  will  be  liable  for  no  negligence,  as,  for  instance, 
that  if  a  passenger's  leg  is  broken  by  their  negligence  they  will 
not  pay  for  it  ?  "  This  appears  to  have  been  answered  in  Mcucavlay 
V.  Funuii  Railway  Cixnipany  (21  W.  R  140,  L  R  8  Q.  B.  67), 
where  a  drover  was  carried  "  at  his  own  risk,"  and  injured  by  the 
negligence  of  the  company,  but  (on  demurrer)  was  held  not  entitled 
to  recover.  "  Negligence,  even  gross  negligence,"  said  Quain,  J.,  in 
that  case, ''  is  the  very  thing  which  the  contract  stipulates  that  the 
defendants  would  not  be  liable  for."  A  fortiori,  therefore,  would  a 
railway  company  be  able  to  contract  themselves  out  of  a  liability 
for  unpunctuality.  If  nothing  is  said  about  punctuality  at  all,  the 
contract  would  merely  be  to  deliver  the  passenger  in  a  reasonable 
time ;  and  looking  to  the  changes  and  chances  of  every  railway 
journey,  it  is  hard  to  see  how  a  belated  passenger  could  make  out 
his  case. 

With  regard  to  the  second  point,  the  right  to  take  a  special 
train,  it  seems  clear  that  no  such  right  existed.  It  was  supposed 
to  follow  from  Handin  v.  The  Oreat  Northern  Railway  Company 
(5  W.  R  76).  There  the  plaintiff  took  a  ticket  from  London  to 
Hull,  and  on  arriving  at  Grimsby  found  no  train  (as  advertised)  to 
Hull  He  did  not  post  on  to  Hull,  but  slept  at  Grimsby,  and  the 
delay  caused  him  considerable  expense.  Alderson,  B.,  said  that  he 
might  have  jKJsted  and  charged  the  expense  upon  the  company, 
and  added  that  the  ''principle  is  that  if  the  party  does  not 
perform  his  contract  the  other  may  do  it  for  him  as  near  as  may 
be,  and  charge  the  expense  for  so  doing."  But  the  dictum  of 
Alderson,  B.,  as  to  the  post-chaise  is  clearly  extra-judicial,  and  it  is 
paid  in  the  considered  judgment  of  the  Court  that  "  cases  of  this 
kind  are  to  be  decided  with  reference  to  the  peculiar  circumstances^ 
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which  belong  to  each."  Now  in  HamlirCs  case  the  plaintiff  was  a 
tailor,  he  was  journeying  on  business/and  he  was  delayed  in  his 
business  three  or  four  days.  In  the  case  recently  decided  by  the 
Court  of  Appeal  the  plaintiff  was  a  private  gentleman,  he  was 
travelling  for  pleasure,  and  he  was  delayed  in  his  pleasure  one  hour 
and  a  quarter.  To  state  the  two  cases  is  to  show  the  evident  dis- 
tinction between  them.  Is  then  a  belated  tourist  entitled  to 
nominal  damages  only  for  the  breach  of  contract  to  "  pay  every 
attention  to  ensure  punctuality?"  This  point  is  still  technically 
left  open  by  the  late  decision,  as  the  plaintiff  consented  to  a  verdict 
for  a  shilling  in  preference  to  taking  the  new  trial  which  the  Court 
of  Appeal  offered  him.  But  it  is  thus  practically  solved  by  Hel- 
lish, L.  J.  "  The  question,"  says  that  learned  Judge, "  in  my  opinion, 
which  the  County  Court  Judge  ought  to  have  considered  is  whether, 
according  to  the  ordinary  habits  of  society,  a  gentleman  in  the 
position  of  the  plaintiff',  who  was  going  to  Scarborough  for  the 
purposes  of  amusement,  and  who  missed  his  train  at  York,  would 
take  a  special  train  from  York  to  Scarborough  <it  his  ovm  cad,  in 
order  that  he  might  arrive  at  Scarborough  an  hour  or  an  hour  and 
a  half  sooner  than  he  would  do  if  he  waited  at  York  for  the  next 
ordinary  tmin  ?"  Only  an  extravagant  person  would  have  taken  a 
special  train.  But  **  any  expenditure  which,  according  to  the  ordi^ 
nary  habits  of  society,  a  person  who  is  delayed  in  his  journey  would 
naturally  incur  cU  his  ovm  cost  if  he  had  no  company  to  look  to,  he 
ought  to  be  allowed  to  incur  at  the  cost  of  the  company." — The 
Solicitors*  Journal. 
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The  report  of  the  Fugitive  Slaves  Commission,  an  abstract  ot 
which  we  printed  a  fortnight  ago,  has  since  been  published,  and. 
contains,  in  addition  to  the  evidence  taken  before  the  Commis- 
sioners (of  which  we  understand  more  is  to  follow),  several  appen- 
dices, containing  the  opinions  of  certain  individuals  and  groups 
of  members  of  the  Commission  on  the  legal  aspect  of  the  ques- 
tion. Though  the  whole  Commissioners,  with  the  exception  of 
Sir  George  Campbell,  united  in  the  practical  recommendation  of 
the  report,  this  appendix  records  a  wide  difference  in  their  views 
of  the  legal  theory  applicable  to  the  case.  The  Commissioners  are 
here  divided  into  two  groups,  the  one  consisting  of  Sir  R  PhiUi- 
more,  Mr.  M.  Bernard,  and  Sir  Henry  Maine ;  the  other  of  the 
Lord  Chief-Justice,  Mr.  Justice  Archibald,  Mr.  Thesiger,  Q.C.,  Sir 
H.  T.  Holland,  Mr.  FitzJames  Stephen,  and  Mr.  Bothery.  Each 
group  has  drawn  up  a  memorandum  of  its  views,  and,  in  addi- 
tion, the  Lord  Chief-Justice,  Mr.  Stephen,  and  Mr.  Eothery  have 
each  contributed  separate  papers  of  considerable  length. 
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The  view  expressed  by  the  second  group  may  be  shortly  de- 
scribed as  denying  the  extra-territorial  character  of  ships,  and 
affirming  the  existence  of  an  international  obligation  on  naval 
officers  in  foreign  territorial  waters  not  to  afford  protection  to 
slaves,  but  recognizing  the  practical  necessity  (which  they  char- 
acterize as  a  deviation  from  the  "  strict  theory  of  international 
law  ")  of  restricting  the  fulfilment  of  this  obligation  to  cases  where 
it  would  not  ''make  British  naval  officers  accessoiy  to  acts  6£ 
cruelty,"  a  limit,  it  may  be  observed,  which  is  exceeded  by  the 
recommendation  in  which  they  concur.  The  paper  of  the  Lord 
Chief-Justice,  which  is  of  considerable  length,  examines  the 
question  of  the  extra-territoriality  of  ships  of  war  with  reference 
to  authorities,  to  abstract  principle,  and  to  practical  reason. 

But  notwithstanding  the  learning  and  aoiiteness  with  which  this 
question  is  discussed,  there  is  a  mode  of  viewing  it  which,  both  in 
this  paper  and  in  that  of  Mr.  Stephen,  seems  to  have  been  over- 
looked to  an  unaccountable  degree,  or  to  a  degree  which  would  be  un- 
accountable but  for  the^misleading  prominence  given  to  such  phrases 
as  that  which  describes  a  ship  of  war  as  being,  on  the  hypothesis 
of  extra-territoriality,"  to  all  intents  and  purposes  a  portion  of  the 
British  soil"  This  is,  however,  the  common  fallacy  of  translating 
one  proposition  into  another  which  is  not  its  equivalent.  The 
phrase  extra-territoriality  signifies  an  exclusion  of  the  vessel 
from  the  territorial  jurisdiction,  or,  to  put  it  in  another  form,  the 
exclusion  from  the  vessel  of  the  territorial  jurisdiction.  But  this 
affirmation  of  exclusion  is  made  to  cany  with  it  the  intrusion  of  a 
different  jurisdiction — that  is,  the  jurisdiction  "  to  all  intents  and 
purposes  "  of  the  State  to  which  the  vessel  belongs ;  and  because, 
where  that  jurisdiction  exists  as  a  territorial  jurisdiction,  it  neces- 
sarily altogether  excludes  every  other  jurisdiction,  it  is  assumed 
that  if  extra-territoriality  is  affirmed  with  respect  to  a  ship  of  war, 
the  local  jurisdiction  is  wholly  at  an  end.  But  the  very  word 
itself  ought  to  lead  to  a  contrary  conclusion.  It  implies  a  claim 
and  right  of  exemption,  not  a  claim  or  right  of  exercising  juris- 
diction. It  is  not,  for  instance,  pretended  that  process  from  the 
Courts  of  the  State  to  which  the  vessel  belongs  could  be  exe- 
cuted on  board  the  vessel,  as  if  it  were  a  part  of  the  territory 
of  the  State.  Being,  then,  an  exemption,  for  whose  benefit  does 
the  exemption  exist,  or  who.  has  a  right  to  make  the  claim? 
Clearly  those  to  whom  the  possession  of  the  vessel  is  intrusted 
by  the  power  which  commissions  it.  What  then  is  the  nature 
of  the  right  ?  A  right  capable  of  being  exercised  by  a  particu- 
lar person  in  a  particular  place — that  is^  on  board  the  vessel; 
a  right  on  the  part  of  the  commander  of  the  ship  to  freedom  on 
board  ship  for  it  and  all  it  contains  from  the  local  jurisdiction. 
It  is  not  a  sacred  quality  adhering  to  the  ship,  and  operative,  as  it 
were,  by  its  own  force ;  but  a  right  capable  of  being  exercised 
by  certain  persons*  and  the  exercise  of  which  those  may  waive 
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who  are  entitled  to  claim  it.  If  this  view  is  borne  in  mind,  there 
is  an  end  to  many  of  the  nice  questions  with  which  the  subject  is 
perplexed  in  the  memoranda  of  the  Lord  Chief-Justice  and  of 
Mr.  Stephen.  There  is  no  difficulty  about  trying  an  offence  com- 
knitted  by  natives  on  board  the  foreign  man-of-war  in  port;  for 
the  only  obstacle  would  consist  in  the  resistance  of  the  com- 
manding officer  to  allow  the  criminal  to  be  removed  from  his 
ship ;  and  if  he  waives  his  privilege,  there  is  nothing  to  stand  in 
the  way  of  the  administration  of  the  local  law. 

In  effect,  this  is  what  the  view  presented  in  the  memorandum  of 
the  other  group  of  Commissioners  amounts  to.  They  state  it  as 
their  opinion,  '*  (1)  that  a  commanding  officer  on  board  his  ship» 
even  when  she  is  lying  within  the  territorial  waters  of  a  foreign 
State,  is  to  be  regarded^  not  as  in  subjection  to  the  authority  and 
laws  of  that  State,  but  exclusively  as  a  subject  of  his  own  Sover- 
eign, and  an  officer  of  his  own  Government ;  (2)  that  the  laws  of 
the  foreign  State  cannot  be  forcibly  executed  on  board  unless  by 
his  order  or  permission,  as  commanding  officer."  Beferring  to  the 
testimony  of  writers  on  public  international  law,  they  say,  "  What- 
ever value  we  may  be  disposed  to  assign  to  testimony  of  this  kind, 
it  is,  for  the  last  half-century  at  least,  substantially  unanimous. 
The  general  practice  of  Governments,  and  the  general  belief  or 
impression  current  in  every  naval  service,  appear  to  have  been  in 

accordance  with  it We  do  not  know  of  an  instance  within 

this  period  in  which  a  right  has  been  conceded  or  asserted  to  take 
a  person  or  thing  from  on  board  a  ship  of  war  by  legal  process 
without  leave  of  the  officer  in  command,  or  to  hold  the  officer,  or 
any  of  those  under  his  command,  personally  answerable  to  the 
local  jurisdiction  for  acts  done  on  board  in  contravention  of  a  local 
law."    Notwithstanding  the  disparaging  observation  of  the  Lord 
Chief-Justice  on  the  nature  of  this  testimony,  and  on  the  evidence 
of  the  existence  of  this  general  understanding,  which  seems  to 
partake  rather  of  the  nature  of  special  pleading,  we  cannot  enter- 
tain a  doubt  that,  to  this  extent  at  least,  an  extra-territorial 
character  has  been  for  a  long  period  universally  allowed  to  ships 
of  war,  and,  in  a  system  which  rests  so  almost  exclusively,  as  inter- 
national law  does,  upon  custom,  we  can  see  no  reason  why  such  a 
well-established  practice  and  usage  should  not  have  its  full  effect 
in  creating  or  evidencing  a  rule  of  law.    Nor  can  we  see  that  any 
of  those  inconvenient  consequences  would  follow  a  rule  so  ex- 
pressed which  the  Lord  Chief-Justice  imagines,  but  which  really 
only  belong  to  the  form  in  which,  under  the  influence  of  the  fal- 
lacy we  have  before  referred  to,  he  represents  to  himself  the  extra- 
territoriality of  a  ship  of  war.     That  such  a  rule  needs  to  be 
tempered  in  its  exercise  is  saying  no  more  than  can  be  said  of 
every  law,  whether  municipal  or  international     It  has  been  often 
and  truly  said  that  life  would  be  intolerable  in  any  State,  and 
under  the  best  system  of  law,  if  extreme  rights  were  univeisally 
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asserted.  In  international  law,  and  especially  in  those  parts  of  it 
which  confer  special  privileges,  this  is  still  more  true ;  but  that  can 
be  no  reason  against  the  existence  of  any  particular  rule ;  and  as 
even  the  majority  of  the  Commission  would  not  deny  the  existence 
of  some  privilege  appertaining  to  ships  of  war,  a  difficulty  must  in 
any  case  exist. 

If  this  position  be  admitted,  the  question  is  placed  without 
violence  or  difficulty  in  the  position  in  which,  by  a  violation  of 
logic,  it  is,  in  fact,  placed  by  those  who  repudiate  altogether  the 
notion  of  extra-territoriality.  The  question  is,  for  both.  In  what 
circumstances  can  the  commander  of  a  ship  with  propriety  inter- 
fere (practically  speaking)  with  the  operation  of  the  local  law  ? 

Here,  however,  the  majority  present  us  with  another  difficulty 
growing  out  of,  or  closely  connected  with,  their  view  of  the  position 
of  a  ship  of  war.  For  them  there  exists  an  absolute  international 
obligation  on  the  naval  officers  not  to  contravene,  in  any  way  what- 
ever, the  local  law ;  and  Mr  Stephen,  who  loves  to  present  a  pro- 
position in  its  most  violent  form,  lays  it  down  that  they  are  bound 
to  deliver  up  "  political  refugees,  the  victims  of  religious  persecu- 
tion, and  slaves  who  have  received,  or  expect  to  receive,  from  their 
owners  the  treatment  which  a  vicious  brute  would  experience  from 
a  cruel  master."  We  see  no  advantage  in  stating  rules  in  such  a 
form  as  to  revolt  the  understanding,  and  to  make  it  certain  they 
will  not  be  observed,  or  to  compel  the  introduction  of  a  contradic- 
tory rule  of  action  in  opposition  to  the  admitted  rule.  And  we 
should  be  glad  to  be  informed  by  those  who  so  sceptically  scrutinize 
the  claim  of,  and  testimony  for,  the  extra-territoriality  of  ships,  in 
what  quarter  they  find  authoritatively  laid  down  the  proposition 
thus  expressed.  For  our  part  we  regard  as  much  more  reasonably 
stated  the  view  expressed  by  the  minority ; — "  It  is  true  as  a  general 
proposition  that  a  naval  officer,  entering  with  the  ship  under  his 
command  the  waters  of  a  friendly  State,  ought  to  respect  the  local 
laws,  and  to  refrain  from  lending  his  assistance  to  any  violation  of 
them,"  but  "  the  British  Government  has  the  right  to  say,  at  least, 
that  the  authority  delegated  to  its  officers  shall  not  be  used  to  do 
what  is  plainly  inhuman  and  unjust.  This  qualification  of  the 
general  rule  is  demanded  by  the  national  self-respect  of  every  State 
which  commissions  a  ship  of  war;  and  it  is  consistent  with  the 
ordinary  principles  on  which  the  intercourse  of  civilized  States 
proceeds.  That  there  is  no  unqwdified  obligation  to  assist  or  permit 
on  board  a  ship  of  war  the  enforcement  of  the  local  law  is  assumed 
in  the  instruction  which  British  naval  officers  receive  with  regard 
to  political  refugees,  and  has  been  assumed  in  the  cases  where,  be- 
fore the  issue  of  these  instructions,  the  refusal  to  give  up  a  refugee 
has  been  approved  by  the  British  Government"  This  reasoning 
appears  to  us  to  be  just  and  forcible ;  and,  however  it  may  please  a 
zealous  codifier  like  Mr.  Stephen  to  state  a  bad  law  in  order  that 
he  may  have  the  pleasure  of  reforming  it,  we  regard  it  as  more 
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hecomiDg  both  a  lawyer  and  a  statesman  to  find,  if  he  can,  some 
mode  of  expressing  the  law  which  shall  dispense  with  the  refor- 
mer's  hand  Snch  a  mode  of  expression  is  contained  in  the  opinion 
of  the  minority.  There  is  a  right  in  the  commander  of  the  ship  to 
exclude  all  foreign  interference  from  on  board ;  there  is  no  absolute 
obligation  to  assist,  or,  by  waiving  his  privilege,  to  co-operate,  in 
the  execution  of  the  local  law ;  but  there  is  a  moral  obligation  on 
him  not  to  interfere  unduly  or  unreasonably  with  its  execution,  and 
the  question,  therefore,  in  each  case  is.  What  is  nndue  or  unreason- 
able interference  ?  The  distinction  between  the  various  modes  and 
degrees  of  interference  is  well  sketched  in  a  passage  which  space 
does  not  suffer  us  to  quote. 

There  remain  two  questions  connected  with  this  subject  which 
are  scrutinized  with  much  acuteness  by  Mr.  Stephen;  the  ques- 
tions, namely,  whether  a  slave  surrendered  by  a  naval  officer  could, 
on  afterwards  escaping  to  England,  maintain  an  action  against  him, 
and  the  question  whether  the  slave-owner  could  maintain  an  action 
against  the  captain  for  refusing  to  surrender  him.  In  the  solution 
of  these  questions  it  must  be  borne  in  mind  that  in  an  action  of 
tort  the  defendant  must,  according  to  the  recent  decision  in  the 
case  of  The  Mbxham,  following  that  of  the  Privy  Council  in  The 
Halley,  be  shown  to  have  committed  a  wrong  both  according  to 
the  law  of  ih^  forum,  and  also  according  to  the  law  of  the  country 
where  the  act  was  done.  It  seems  probable  that  on  this  ground, 
which  is  not  adverted  to  by  Mr.  Stephen,  the  slave  could  not  main- 
tain such  an  action  in  England.  It  seems  to  us  certain,  though 
Mr.  Stephen  appears  to  be  of  the  contrary  opinion,  that  the  master 
could  not.  But  there  is,  at  any  rate,  much  weight  in  his  suggestion 
that  naval  officers  are  entitled  to  whatever  protection  can  be  given 
to  them  by  instructions  which  unequivocably  make  their  acts  in 
affording  protection  to  fugitives  acts  of  State. — Solicitor's  Jowrrud, 
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Dickinson  v.  Dodds  (34  L  T.  Rep.  N.  S.  19 ;  On  Appeal,  id.  607). 

The  facts  in  the  above  case  were  extremely  simple,  and  are  thus  set 
forth  in  our  head  note  to  the  case  when  before  Vice-Chancellor 
Bacon :  "  Defendant  on  Wednesday  signed  and  delivered  to  plaintiff 
D.  a  memorandum  as  follows :  '  I  hereby  agree  to  sell  to  D.'  cer- 
tain freeholds,  *  the  whole  for  the  sum  of  eight  hundred  pounds.' 
Then  followed  a  postscript,  also  signed  by  the  defendant, '  This  offer 
to  be  left  over  until  Friday,  nine  o'clock  a.m.'  On  the  following 
day  the  defendant  entered  into  a  contract  to  sell  the  property  to  A. 
On  Friday  morning,  before  nine  o'clock,  the  plaintiff  offered  the 
defendant  personally  a  written  acceptance,  which  the  defendant 
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refused  to  receive,  saying  that  the  property  was  already  sold."  The 
plaintiff,  who  sought  to  have  the  above  memorandum  specifically 
performed,  Obtained  a  decree  in  his  favour,  and  in  a  subsequent  num- 
ber of  this  paper  (arUe,  vol.  Ix.,  p.  336),  we  expressed  our  con- 
currence with  the  decision  of  the  learned  Vice- Chancellor,  and  said, 
"  The  only  thing  that  seems  to  us  surprising  is  that  the  defendant's 
case  was  thought  to  be  even  arguable."  This  remark  was,  of  course, 
intended  by  us  to  refer  to  the  case  viewed  in  the  light  in  which  it 
was  looked  at  by  the  Vice-Chancellor,  who,  having  decided  that 
the  memorandum  above-mentioned  constituted  an  agreement 
between  the  parties,  and  was  not  to  be  regarded  as  a  mere  offer, 
was  relieved  from  the  necessity  of  expressing  any  opinion  as  to 
the  propriety  of  the  decisions  in  Cooke  v.  Oxley  (in/,),  and  BmUledge 
V.  GtutU  (inf.),  which  cases  he  distinguished  from  the  one  under 
Lis  consideration.  The  Court  of  Appeal,  however,  differed  from 
the  Vice-Chancellor  as  to  the  proper  construction  to  be  put  on 
the  document  before  them.  They  held  it  to  be  a  mere  offer,  and 
considering  accordingly  that  the  rule  in  Cooke  v.  Oadet/  was  appli- 
cable, felt  themselves  bound  to  reverse  the  decree  of  Sir  J.  Bacon. 
Upon  this  construction  of  the  documents  we  admit  that  Cooke  v. 
Oxlet/,  and  its  kindred  cases,  are  authorities  which  support  the 
decision  of  the  Court  of  Appeal,  nor  is  this  admission,  as  will 
be  seen,  in  any  way  inconsistent  with  the  opinion  previously  ex- 
pressed by  us  when  looking  at  the  case  from  the  point  of  view 
of  the  Court  below.  At  the  same  time,  however,  we  must  say 
that  we  should  not  be  sorry  to  see  Dickinson  v.  Dodds  carried  to 
the  House  of  Lords,  in  order  that  the  principle  of  Cooke  v.  Oxley 
might  be  thoroughly  criticised  by  the  highest  authority. 

The  declaration  in  Cooke  v.  Oxley  (3  T.  R.  653),  which  is  the  lead- 
ing case  on  the  point  of  which  it  treats,  was  that  the  defendant  had 
proposed  to  sell  and  deliver  to  the  plaintiff  266  hogsheads  of  tobacco 
on  certain  terms,  if  the  plaintiff  would  agree  to  purchase  them  on 
the  terms  afoi*esaid,  and  would  give  notice  thereof  to  the  defendant 
before  the  hour  of  four  in  the  afternoon  of  that  day ;  and  there  was 
an  averment  that  the  plaintiff  did  agree,  &c.,  and  did  give  notice, 
&c.,  and  requested  delivery  and  offered  payment.  Judgment  was 
arrested  after  verdict  for  the  plaintiff,  Lord  Chief-Justice  Kenyon 
saying,  "  Nothing  can  be  clearer  than  that  at  the  time  of  entering 
into  this  contract  the  engagement  was  all  on  one  side  ;  the  other 
party  was  not  bound;  it  was  therefore  niulum  pactum.*'  This 
decision  appears  to  have  been  afterwards  affirmed  in  the  Exchequer 
Chamber,  M.  32  Geo.  3  (3  T.  R  654),  and  was  approved  of  in 
Boviledge  v.  OraTU  (4  Bing.  653,  660),  and  Head  v.  Diggon  (3  M.  & 
K.  97,  98) ;  see  also  Humphries  v.  Carvalho  (16  Ea.  45)  and  Payne  v. 
Cave  (3  T.  R  143);  the  result  of  these  cases  having  been  under- 
stood at  least  in  this  country  to  be  such  as  it  is  very  clearly  stated  by 
Mr.  Benjamin  (**  Sale  of  Personal  Property,"  2nd  edit,  35),  namely, 
f  A  proposer  may  withdraw  his  offer  so  long  as  it  is  not  acceptecL 
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....  Even  when  on  making  the  offer  the  proposer  expressly  pro- 
mises to  allow  a  certain  time  to  the  other  party  for  acceptance,  the 
offer  may  nevertheless  be  retracted  in  the  interval  if  no  considtra- 
tion  has  been  given  for  the  promise "  (the  expression  **  considera- 
tion/' in  the  words  we  have  italicised,  it  should  be  observed,  not 
being  understood  by  Mr.  Benjamin  in  the  same  sense  as  that  in 
which  it  is  viewed  by  other  authors  to  whom  we  shall  presently 
allude).  In  other  words,  to  put  what  were  probably  the  facts  in 
Cooke  V.  Oxletf  in  a  short  form,  if,  in  the  morning  A.  offers  goods  to 
R  for  sale  at  a  certain  price,  and  gives  him  till  four  o'clock  in  the 
afternoon  to  make  up  his  mind,  yet  A.  may  sell  the  goods  to  C.  at 
any  time  before  four  o'clock,  so  long  as  B.  has  not  accepted  his  offer. 
As  this  proposition  has  been  recognized  as  law  on  the  strength  of 
the  cases  we  have  cited  in  most  of  the  English  text  books,  we 
should  have  felt  some  hesitation  in  stating  that,  in  our  opinion,  it  is 
not  one  that  recommends  itself  as  being  consonant  with  principles 
either  of  reason  or  justice,  had  it  not  been  for  the  fact  that  American 
jurists  of  world*wide  reputation  have  expressed  themselves  dis- 
satisfied with  it.  Their  dissatisfaction,  indeed,  has  on  some 
occasions  only  shown  itself  in  efforts  to  explain  away  Cooke  v.  Qjdey. 
*'  The  criticisms  which  have  been  made  npon  the  case  of  Cooke  v. 
OxUy  are  sufficieot  to  destroy  its  authority "  (Kent's  "  Com- 
mentaries," iL,  477,  note  d,  12th  edit;  see  also  Duer  on  "  Marine 
Insurance,"  i.,  117, 118).  We  confess  that  we  agree  with  Mr.  Ben- 
jamin {passim,  51-55)  in  thinking  that  these  attempted  evasions 
cannot  be  looked  upon  as  satisfactory ;  but  however  that  may  be,  it 
is  certain  that  in  Kent's  "  Commentaries"  {iibis^ip)  the  decision  in 
Cooke  V.  Oxley  is  expressly  said  to  be  '*  inconsistent  with  the  good 
faith  and  justice  of  the  case,"  whilst  Mr.  Story,  in  his  work  on  "  Con- 
tracts "  (L,  sect.  496),  gives  what  appear  to  our  mind  conclusive 
reasons  against  it.  We  will  endeavour  to  give  the  pith  of  the 
passage.  After  noticing  the  rule  deducible  from  the  principal  case, 
the  learned  author  proceeds : — "  It  would,  however,  seem  to  be  more 
consonant  with  justice,  and  with  the  agreement  of  the  parties,  to 
enforce  a  different  rule,  and  to  hold  that  whenever  an  offer  is  made 
granting  to  a  party  a  certain  time  within  which  he  is  to  be  entitled 
to  decide  as  to  whether  he  will  accept  it  or  not,  the  party  making 
such  offer  is  not  at  liberty  to  withdraw  it  before  the  lapse  of  the 
appointed  time,  unless  by  agreement  with  the  other.  The  reason 
which  is  given,  that  the  offer  is  without  consideration  and 
gratuitous  until  accepted,  does  not  seem  to  be  well  founded.  The 
consideration  is  the  expectation  or  hope  that  the  offer  will  be 
accepted,  and  that  is  sufficient  legally  to  support  the  promise  The 
agreement  is,  therefore,  to  be  looked  upon  as  an  engagement  by  the 
one  party  that  he  will  not  sell  within  a  certain  time,  in  considera- 
tion that  the  other  party  will  consider  the  matter,  and  not  give  a 
refusal  at  once."  The  writer,  in  a  note,  then  notices  several 
American  cases  on  the  subject  of  consideration,  and  particularly  that 
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of  Train  v.  Gold  (5  Pick.  384),  in  which  it  was  said, "  Any  gain  to  the 
promisor  or  loss  to  the  promisee,  however  trilling,  is  a  sufiBcient 
consideration  to  support  an  express  promise."  (See  on  this  point 
Checde  v.  Kenward,  3  De  6.  &  J.  27,  31 ;  per  Lord  Chelmsford 
quoting  Haigh  v.  Brooks,  10  A.  &  E.  309),  and  asking  pertinently,  '*  In 
the  case  in  question,  if  there  were  no  consideration  for  the  promise, 
what  inducement  could  there  be  for  the  offerer  to  make  his  offer  ? 
It  must  be  evident  that  he  expected  an  advantage,  or  hoped  it  at 
least"  (Ibid.),  He  then,  after  remarking  that  the  law  of  France, 
Holland,  and  Scotland,  founded  on  the  civil  law,  is  conformable  to 
this  view,  concludes  by  giving  his  adhesion  to  the  opinion  of 
Professor  Bell  on  the  subject  ("  Inquiries  into  the  Contract  of  Sale," 
33,  34),  to  the  effect  that  "  it  seems  inconsistent  with  the  plain 
principles  of  equity  that  a  person  who  has  been  induced  to  rely  on 
such  an  engagement  (i.e.  as  those  under  notice),  should  have  no 
remedy  in  case  of  disappointment.  If,  for  example,  a  merchant 
propose  to  sell  to  another  a  cargo  of  sugar  or  of  tobacco,  and  agree 
to  give  him  a  certain  time  to  determine  whether  he  will  buy  the 
goods  or  not,  engaging  not  to  dispose  of  them  till  the  time  has 
elapsed,  and  in  the  meanwhile  to  dispose  of  them,  and  disappoint 
the  person  to  whom  the  promise  has  been  made,  who  may  have 
rejected  an  advantageous  offer  from  another  dealer,  it  seems  unjust 
that  for  the  disappointment  thus  occasioned  there  should  be  no 
remedy.  The  only  answer  to  this  in  the  English  law  appears  to 
be  that  no  one  is  entitled  to  rely  on  an  unilateml  engagement 
gratuitously  made  and  without  consideration.  (See  on  this  point 
the  very  recent  case  of  The  Cheat  Noiihem  Railway  Company  v. 
Witham,  29  L.  T.  Eep.  N.  S.  471.)  But  one  cannot  help  feeling 
that  a  rule  so  different  from  what  commonly  happens  in  the  inter- 
course of  life,  raises  that  inconsistency  between  law  and  justice 
which  is  sometimes  complained  of.  The  subtleties  of  lawyers  never 
ought  to  interfere  with  the  common  sense  and  understanding  of 
mankind ;  and  the  law  is  on  a  better  footing  where  an  engagement 
seriously  made  is  by  the  law  enforced,  without  regard  to  the  motive 
from  which  it  proceeds." 

Sir  J.  Bacon,  though,  as  we  have  before  observed,  according  to 
the  view  he  took  of  Dickinso^i  v.  Dodds,  it  became  unnecessary  for 
him  to  consider  the  point,  seems,  from  some  remarks  which  fell 
from  him  in  giving  judgment,  to  have  been  inclined  to  disagree 
with  Cooke  v.  Oxley  (see  34  L  T.  Eep  N.  S.  20,  21),  and  Lord 
Justice  Mellish  expressly  refrained  from  giving  any  opinion  as  to 
the  correctness  of  its  doctrine  (Id.  608).  But  of  course  any 
tribunal  that  was  not  of  the  very  highest  authority  would  be  most 
unwilling  to  overrule  a  long  series  of  authorities,  whatever  the 
reasons  on  which  they  were  based.  This  is  why  we  should  like  to 
see  this  subject  finally  settled  by  the  House  of  Lords,  for  that 
House  is  not  so  strictly  bound  by  authority  as  inferior  Courts ;  and^ 
ind^d,  in  a  recent  important  case  (jUain  v.  Fotheiyill,  31  L.  T.  Itep. 
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X.  S.  387),  affirmed  and  disaffirmed  cases  as  veneiable  in  point  of 
time  as  Cocke  ▼.  Oadey.  Should,  therefoTe,  Dickinson  ▼.  Dodds  come 
before  them,  we  ventnie  with  some  confidence  to  think  that  what  is 
laid  down  by  the  j  arista  from  whom  we  have  quoted  would  be  held 
by  them  to' be  more  in  accoidance  with  modem  ideas  of  justice 
than  the  nanow  and  technical  theoiy  of  the  old  common  law. — > 
Law  Times. 


^he  JHonth. 


Legal  Education. — ^The  demand  for  a  very  high  legal  education 
appears  to  be  a  good  deal  stronger  with  our  American  cousins  than 
it  is  on  this  side  of  the  water.  An  American  legal  contemporary 
states  that  "  a  new  course  to  occupy  two  years  after  graduation  is 
to  be  furnished  hereafter  by  the  Tale  Law  SchooL  The  d^jee  of 
Master  of  Law  will  be  given  to  those  passing  the  necessary  examina- 
tion at  the  end  of  the  first  year.  No  one  who  fails  to  take  it  will  be 
allowed  to  study  as  a  candidate  for  the  higher  degree.  The  studies 
of  the  new  course  will  embrace  general  and  comparative  jurispru- 
dence^ Roman  law,  practice  in  the  United  States  Courts,  and  in 
States  having  a  civil  code,  admiralty  law,  administration  of  estates, 
ethics,  forensic  oratory,  constitutional  histoiy,  international  law, 
political  science  and  histoiy,  sociology,  parliamentary  law,  conflict 
of  laws,  and  other  branches.  Instruction  will  be  given  by  several  of 
the  professors  from  the  other  departments  of  the  Ck)llege,  as  well  as 
by  the  regular  faculty  of  the  Leiw  School,  and  the  course  will  be 
open  to  graduates  of  any  law  school,  under  certain  conditions." 

The  New  Side  for  Service  of  Writs  oid  of  the  Jurisdiction. — The 
theory  of  modem  civilization  is  the  unification  of  mankind.  En- 
thusiasts love  to  think  how  by  commerce,  travel,  interchange  of 
international  courtesies,  fairs  of  the  world,  and  the  like,  the  barriers 
between  nation  and  nation,  the  distrust  between  race  and  race,  the 
power  of  evading  justice  by  flight  into  foreign  lands,  are  being 
steadily  eliminated,  and  that  the  reign  of  universal  law  is  ap- 
proaching. All  this  may  be  true  in  the  main;  but,  if  it  is,  then 
great  must  be  the  force  of  temporary  reaction.  Extradition  treaties 
are  properly  cited  as  proofs  of  international  comity,  of  fixed  re- 
solution to  uphold  right  and  put  down  wrong.  But  at  this  moment 
we  have  no  extradition  treaty  with  the  United  States ;  and  so  the 
London  rogues  can  safely  abide  in  New  York,  and  the  New  York 
rascals  can  find  a  secure  retreat  within  a  stone's-throw  of  the  Man- 
sion House.  All  this  looks  remarkably  well  for  the  cause  of  justice, 
the  reign  of  peace,  and  the  supretnacy  of  law.  Criminal  juris- 
prudence being  thus  cleverly  impeded  by  the  controversies  of 
statesman,  civil  jurisprudence  rnust  needs  assume  like  fetters.    If 
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a  man  incurs  a  debt  in  England,  and  then  finds  it  congenial  to  his 
taste  to  seek  a  temporary  home  at  the  Lakes  of  Killamey,  or  at 
Oban,  or  at  Arcachon,  or  at  Lucerne,  or  at  Florence,  or  at  Baden- 
BsDden,  or  if  he  crosses  the  great  waters  and  begins  life  anew  in 
Philadelphia,  or  in  Melbourne,  why  should  not  his  creditor  sue  him 
-where  the  debt  was  incurred,  and  be  allowed  to  give  him  notice 
that  he  must  come  back  to  the  place  where  he  incurred  the  ob- 
ligation if  he  has  any  reason  for  not  paying  it  ?  Common  sense 
teaches  us  thus  much ;  and  we  hardly  need  trouble  ourselves  about 
what  the  jurists  and  the  civilians  have  to  say  to  this  doctrine. 

Before  the  Judicature  Acts  were  passed,  creditors  here  in  England 
were  somewhat  hampered  in  bringing  their  debtors  to  book.  But 
when  the  rules  were  issued,  and  Order  XI.  appeared  in  all  its  glory, 
justice  began  to  look  up,  and  runaway  defendants  were  in  sore 
trouble.  Five  rules  had  effected  a  "  civil  exti-adition,"  by  means  of 
which  many  a  defaulter  for  debt  or  damages  could  be  made  to 
account.  The  plaintiff  had  only  to  swear  an  aflSdavit,  showing 
that  he  had  a  good  cause  of  action ;  that  such  cause  of  action  had 
in  some  material  part  arisen  within  the  jurisdiction;  that  he  had 
traced  his  foe  to  a  particular  place ;  and,  further,  stating  whether 
the  defendant  was  a  British  subject  or  not ;  and,  without  further 
consideration  or  impediment,  a  Master  would  grant  leave  to  issue 
the  writ  So  things  went  smoothly  enough.  Suddenly,  however,  a 
cloud  appeared  upon  the  horizon,  coming  from  the  north.  The 
gentlemen  on  the  other  side  of  the  Tweed  Tosh  in  arms,  as  in  the 
days  of  old,  and  almost  threatened  to  repeal  the  Act  of  Anne,  if  the 
sacred  Land  of  Cakes  were  not  kept  free  from  the  invasion  of  the 
Southron  and  his  writ  of  summons.  Ireland  followed  suit ;  and 
"  Eepeal "  and  "  Home  Rule,"  for  once,  became  cries  of  real  import. 
It  is  true  that  the  foreign  Governments  had  acquiesced  in  the  new 
order  of  things ;  and  even  the  good  people  of  Boulogne  had  not  got 
up  a  petition  to  the  House  of  Commons.  Perhaps  Continental 
Europe  felt  that  Sandy  and  Pat  would  do  the  work  well  enough. 
If  so,  Europe  was  right ;  for  Scotland  and  Ireland  have  prevailed, 
and  the  maxim, ''  Actor  sequitur  forum  rei,"  has  risen  again  in  its 
ancient  splendour.  The  Lord  Chancellor  has  retreated;  and  the 
whole  bench  of  Judges  have  yielded  at  the  point  of  the  sword.  On  * 
June  26th  the  Act  of  surrender  was  signed,  and  it  is  to  take  effect 
on  and  after  July  17th.    Here  is  the  text  of  the  new  rule; — 

"Whenever  any  action  is  brought  in  respect  of  any  contract 
which  is  sought  to  be  enforced  or  rescinded,  dissolved,  annulled,  or 
otherwise  affected  in  any  such  action,  or  for  the  breach,  whereof 
damages  or  other  relief  are  or  is  demanded  in  such  action,  where 
such  contract  was  made  or  entered  into  within  the  jurisdiction,  or 
whenever  there  has  been  a  breach  within  the  jurisdiction  of  any 
contract  wherever  made,  the  Judge,  in  exercising  his  discretion  as 
to  granting  leave  to  serve  such  suit  or  notice  on  a  defendant  out  of 
the  jurisdiction,  shall  have  regard  to  the  amount  or  value  of  the 


424:  THE  MONTH. 

property  in  dispute  or  sought  to  be  recovered,  and  to  the  existence 
in  the  place  of  residence  of  the  defendant,  if  resident  in  Scotland 
or  Ireland,  of  a  local  Court  of  limited  jurisdiction  having  jurisdic- 
tion in  the  matter  in  question,  and  to  the  comparative  cost  and 
convenience  of  proceeding  in  England  or  in  the  place  of  such 
defendant's  residence,  and  in  all  the  above-mentioned  cases  no  sucli 
leave  is  to  be  granted  without  an  affidavit  stating  the  particulars 
necessary  for  enabling  the  Judge  to  exercise  his  discretion  in 
manner  aforesaid,  and  all  such  other  particulars  (if  any)  as  he  may 
require  to  be  shown." 

We  all  know  that  there  is  nothing  so  difficult  as  to  prove  a 
negative,  and  that  the  next  most  arduous  undertaking  is  to  give 
infonnation  concerning  matters  of  which  it  is  impossible  for  the 
informant  to  know  anything  at  alL  According  to  the  new  rule, 
before  a  plaintifif  can  have  his  writ,  he  has  to  tell  the  Judge — for, 
hencefortl),  no  person  of  less  dignity  than  a  Judge  is  to  give  leave 
— what  local  Courts  there  are  of  limited  jurisdiction  before  which 
the  defendant  could  be  made  to  appear,  and  how  much  more  or 
less  it  will  cost  to  sue  in  such  a  Court  than  in  the  High  Court  of 
Justice.  If  the  local  Courts  of  the  United  Kingdom  were  all  alike  in 
authority  and  in  expense,  something  might  be  said  for  the  rule  ;  ft)r 
then  the  question  would  be  reduced  to  one  of  mileage  for  witnesses. 
But  all  that  English  people  and  English  solicitors  know  about  Irish 
and  Scotch  small  Courts  is,  that  they  are  incomprehensible,  and 
that  the  details  of  their  authority,  practice,  and  costs  ai*e  as 
absolutely  unknown  here  as  are  the  like  qualities  in  the  Courts  of 
Japan.  The  only  way  in  which  the  information  can  be  conveyed 
to  the  Judge  will  be  by  affidavit  in  each  case  by  a  writer  to  the 
signet,  or  solicitor  in  Ireland ;  and  that  sort  of  affidavit  will  very 
naturally  bring  a  little  grist  to  the  mill  of  those  who  object  to 
Order  XL  as  it  now  stands,  while  a  direct  loss  will  be  inflicted  on 
the  English  plaintiff.  As  regards  the  Continent,  like  particulars 
need  not  be  obtained;  but  the  Judge  must  have  regard  to  the 
value  of  the  property  in  dispute  or  sought  to  be  recovered.  As  the 
long  vacation  is  near  at  hand,  and  Her  Majesty's  Judges  will  soon 
be  dispersed  abroad  in  the  pursuit  of  health,  recreation,  and  ad- 
venture, we  trust  that  their  efforts  to  please  the  "  dwellers  outside 
the  jurisdiction"  will  be  appreciated,  and  that  they  will  be 
welcomed  in  Scotland,  Ireland,  and  on  the  Continent,  as  the 
authors  of  Order  Number  5  of  the  Kules  of  the  Supreme  Court, 
June,  1876. — The  Law  Journal. 

Legal  Procedure  in  the  Windward  Islands, — A  correspondent  of 
the  limes  gives  the  following  account  of  this  interesting  subject ; — 
"  The  laws  throughout  the  islands  of  Vincent,  Grenada,  St.  Lucia, 
and  Tobago  are  in  a  state  of  the  most  extraordinary  confusion. 
Originally  drawn  by  unskilful  hands,  they  have  in  some  cases 
not  been  revised  or  consolidated  for  nearly  fifty  years.     To  add 
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to  the  difiBculty  of  ascertaining  what  the  law  is  on  any  suhject, 
it   will  not   unfrequently  be    found   that   the    laws   are    out  of 
print.     A  different  system  of  law  and  procedure  prevails  in  each 
island,  and  writs  of  the  Supreme  Court  of  one   island   do   not 
run  in  any  of  the  others.     This   affords   extraordinary  facilities 
for  fraud.    A  dishonest  debtor,  once  he  leaves  the  island  where 
his  liabilities  were  contracted,  can  set  his  creditors   at   defiance, 
although  he  may  not  be  thirty  miles  distant  from   them.      The 
trouble  and  expense  of  pursuing  him  through  the  other  islands 
deter  them  from  attempting  to  obtain  redress.      In  none  of  the 
Windward   Islands,   except   Barbadoes,  is  there  any  bankruptcy 
law.     It  is  a  common  occurrence  for  men  to  be  imprisoned   for 
years  for  paltry  debts.    All  legal  proceedings  are  attended  with 
extravagant  expense  and  protracted  delay.     To  take  the  simplest 
case. — If  the  holder  of  an  overdue  bill  of  exchange  for  any  sum 
over  £20  sues  the  acceptor  of  it,    he   cannot   obtain  judgment 
under  the  most  favourable  circumstances  in  less  than  four  months, 
even  if  the  action  be  undefended,  and  then  not  without  the  in- 
tervention of  a  jury  to  assess  the  amount  of  interest  accnied  on 
the  bill  since  it  became  overdue.      In  such  a  case  the  costs  will 
amount  at  least  to  £15.     The  present  complicated  and  cumbrous 
procedure,  and  the  great  expense  attendant  on  it,  practically  close 
the  Courts  of  Law   to    all  but  the  wealthy.     In  St.  Vincent  it 
is  two  years  since  any  civil  case  was  tried  before  a  jury.    Although 
the  Courts  are  seldom  open,  and  there  is  little  work  for  the  Chief- 
Justices  to  do,  they  are  not  allowed  to  do  it.     In   each   island 
there   are  a   number   of  assistant  justices.      These   officials  are 
peculiar  to  the  islands    of  St.   Vincent,    Grenada,    and   Tobago. 
They  are  unknown  in  any  other  part  of  the  West  Indies.     They 
are  unprofessional   men,  and   as   a  rule   are   local   shopkeepers. 
Without  any  preliminary  training  or  legal  qualifications,  they  are 
invested  with   all   the   powers   enjoyed   by  the   Judges  of  the 
superior  Courts  of  law  in  England.    They  grant  injunctions  and 
hear  motions  for  leave  to  plead  special  defences,  and  issue  orders  to 
hold  to  bail.   The  position  is  much  sought  after,  because  it  has  some 
small  emoluments  attached  to  it,  and  still  more  because  the  holder 
of  it  is  entitled  to  be  called  "  The  Honourable  Mr.  Justice."    In 
the  West  Indies,  where  honourables  are  as  plentiful  as  colonels 
in  the  United  States,  a  man  without  a  handle  to    his   name    is 
altogether  out  of  the  running,     A  member  of  the  bench  of  the 
Supreme  Court  will  one  moment  be  selling  a  pound   of  tea   or 
a  yard  of  riband,  and  the  next  hearing  across  his  counter  some 
technical  motion,  the  merits  of  which  he  is   utterly   unable  to 
understand. 

It  was  in  Omaha.  A  lawyer  was  addressing  the  Judge,  and  the 
Judge  was  eating  pea-nuts  and  reading  a  noveL  The  lawyer  bore  it 
some  time,  and  then  angrily  remarked :  "  I  suppose  I  am  entitled 
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tocbim  the  attention  of  the  Court r—*"  Well,  sir,''  letorted  tbe 
Judge,  '^  the  Court  has  long  snapected  you,  and  will  do  its  duty  the 
fiiat  chance  it  gets.**— C%toa;o  News.  • 

AfUumn  Vacation  ArrangemenU — The  Circuits, — The  following 
aie  the  arrangements  for  tbe  autumn  circuits : — 

North, — ^Lords  Justice-Clerk  and  Young.  Inverness — ^Friday, 
29th  September,  at  11  o'clock  Aberdeen — ^Srlonday,  2d  October,  at 
11  o'clock  P«^A^Friday,  6th  October,  at  11  o'clock  Dundee^ 
Tuesday,  10th  October,  at  11  o'clock  John  Burnet^  Esq.,  Advocate- 
Depute  ;  JBneas  Macbean,  Clerk 

West.—Jjord  Deas  and  Mure.  jStr/in^— Friday,  Ist  September. 
CUasgow — ^Tuesday,  5th  September.  Inveraray — Tuesday,  12th 
September.  Soger  Montgomerie,  Esq.,  Advocate-Depute ;  William 
Hamilton  Bell,  Clerk 

South. — ^Lords  Ardmillan  and  CndghilL  Jedburgh^-Thmsdsj, 
7th  September.  Ayr — ^Tuesday,  12th  September.  Dumfries — 
Itiday,  15th  September.  James  Muirhead,  Esq.,  Advocate-Depute ; 
J.  M.  M'Cosh,  Clerk 

The  following  is  the  rotation  of  Judges  in  the  BUI  Chamber  in 
the  ensuing  vacation : — ^From  Friday,  July  21,  to  Saturday,  August 
5^— Lord  Shand ;  from  Monday,  August  7,  to  Saturday,  August  19 
-^Lord  Butherfurd  Clark ;  from  Monday,  August  21,  to  Saturday, 
September  2 — ^Lord  Neaves;  from  Monday,  September  4,  to 
Saturday,  September  16 — ^Lord  Curriehill ;  from  Monday,  September 
18,  to  Saturday,  September  30 — ^Lord  Ormidale ;  and  from  Monday, 
October  2,  to  Satunlay,  October  14 — ^Lord  Gififord. 

Box  Days^-^Thrmdaj,  August  24 ;  Thursday,  September  2L 

Court  Days  in  Vacation. — A  Judge  wiU  sit  on  Wednesday, 
August  30,  and  Wednesday,  September  27,  to  dispose  of  motion, 
etc.,  under  the  Court  of  Session  Act  (1868). 

Other  Vacation  Arrangements. — ^With  the  incoming  of  hot  weather 
the  lawyers  and  Judges,  especially  those  located  in  large  towns, 
anticipate  the  begiiming  of  their  annual  season  of  rest.  In  the 
course  of  a  few  weeks  their  judicial  and  forensic  labours  will  be 
exchanged  for  the  pleasure  of  travel,  or  the  excitement  of  the 
hunting  ground,  or  the  comfort  of  the  old  homestead,  where  tbey 
luav  so  recuperate  the  exhausted  body  and  overworked  brain  as 
to  ne  able  to  perform  the  duties  of  their  callings  in  a  proper 
jnanuer  another  year.  With  those  members  of  the  Bar  wt^ose 
reputation  has  brought  to  them  an  overflow  of  business,  this  yearly 
vacation  is  a  matter  of  necessity,  and  he  who  neglects  to  take  it 
does  so  at  the  risk  of  the  loss  of  his  bodily  and  mental  vigour. 
Even  to  the  younger  ones  among  the  profession  who  are  still  wait- 
ing for  cUeoxts,  a  two  or  three  weeks'  run  into  the  country  will  pay, 
even  if  the  office  has  to  be  closed,  and  a  job  or  two  lost.  One  of 
(ha  most  prominent  lawyers  in  the  State  will  do  no  business  what- 
ever dunng  the  month  of  August^  and  this  has  been  his  rule  for 
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many  years.  As  a  result,  his  physical  and  intellectual  powers  reinaiii 
in  full  vigour,  despite  his  advanced  years.  It  is  not  so  much  by 
brilliant  intellect  and  profound  acquirements  that  success  at  the 
Bar  is  secured,  as  it  is  by  a  sound  body  and  industrious  habits. 
Brilliant  men  sometimes  succeed,  healthy,  hai'd-working  men  always 
do.  No  professional  man  can  long  possess  health,  or  Uie  power  to 
be  industrious,  unless  he  sometimes  relaxes  his  labours,  and  gives 
his  mind  its  needed  rest — Albany  Law  Journal. 

Appointments. — ^Mr.  Adam  Gib  Ellis,  Advocate  (1866)i  who  was 
appointed  Substitute-Procureur  and  Advocate-Gteneral,  Mauritius, 
in  1871,  has  been  promoted  to  the  bench  of  the  Supreme  Court  in 
that  island,  in  room  of  Mr.  Justice  Gorrie,  now  Chief* Justice 
of  FijL 

Mr.  Gemmel,  formerly  Procurator-'Fiscal,  has  been  appointed 
Stipendiary  Magistrate  for  Glasgow. 

Mr.  Francis  Heming,  a  son  of  the  well-known  peerage  lawyer,  has 
been  appointed  a  District  Judge  in  Jamaica.  He  will  sail  <m 
August  17th.  Mr.  CMally,  the  new  Attorney-General  of  that 
colony,  will  sail  next  week. 

Coils  to  the  Bar. — ^Mr.  Charles  C.  Maconochie,  M. A,  Edinburgh ; 
Mr.  John  L.  Baxter,  MA.,  Edinburgh ;  Mr.  ThosBM  J.  Martyn^ 
M.A,  Edinburgh. 


Mr.  Thomas  Fraser,  Sheriff-Substitute  for  the  Island  of  Skye, 
died  at  his  residence  near  Portree,  on  the  4th  of  last  month.  Mr. 
Fraser  was  much  respected  by  all  classes  of  the  community  in  the 
island. 

William  Bennet  Clark,  Advocate  (1843),  Sheriflf-Substitute  at 
Alloa,  died  at  Alloa  on  the  24th  of  last  month. 


ax 
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Merchant  Shipping  Cohpant.— iS^ip  about  to  arrive  at  hw  plaoe  of  deetintt* 
tion — Acttuil  arrival  in  dock — ActtuU  arrival  at  place  of  her  discharge, — ^The 
Merchant  Shipping  Act  imposes  a  penalty  on  unautborixed  persons  coming 
**  on  board  any  ship  about  to  arrive  at  the  place  of  destination  l^ore  her  acttiiS 
arrival  in  dock  or  at  the  place  of  her  discharffe."  A  ship,  wbose  port  of  destina- 
tion was  B.,  arrived  witnin  the  limits  of  the  port,  and  passed,  about  7  P.it., 
tbrougb  the  dock  gates  into  a  basin,  from  whicn  she  purposed  to  pass  through 
other  gates  and  so  into  inner  docks,  to  discbarge  her  car^o  at  a  ouoy  in  one  of 
the  inner  docks.  On  her  arrival  in  the  basin,  while  she  was  Ddng  moored 
there  for  the  night,  the  respondent,  an  unauthorized  person,  came  on  bou^  of 
ber  : — Held,  that  although  the  ship  was  stiU  about  to  arrive  at  the  place  of  her 
destination,  and  had  not  actuallv  arrived  at  the  place  of  her  discbai^,  yet  that 
ahe  had  actually  axrived  in  does  within  the  meaning  of  the  Act,  and  uiat  the 
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respondent  was  therefore  not  liable  to  the  penalties  imposed  by  the  section. 
"Actual  arrival  in  dock,"  in  section  237  of  the  Merchant  Shipping  Act,  1854, 
is  not  to  be  limited  by  reading  the  words  as  if  equivalent  to  final  arrived  in  the 
dock  where  the  ship  is  to  discharge  her  cargo. — Attwood  v.  Case,  45  L.  J.  Rep. 
M.  C.  20. 

Statute. — Bye-laws  imposing  penalties  on  persons  selling  provisitms  wifit  for 
human  food — l^uisance. —  The  council  of  a  borough,  under  section  90  of  the 
Municipal  Corporations  Act,  empowering  them  to  make  bye-laws  for  the 
suppitission  of  all  such  nuisances  as  are  not  already  punishable  in  a  summary 
manner,  made  a  bye-law  imi)osing  a  penalty  on  any  butcher,  etc.,  or  other 
person  who  should  liave  in  his  possession,  with  intent  to  sell  or  expose  for  sale, 
any  unsound,  putrid,  or  unwholesome  meat,  etc,  or  other  victuals  or  provisions 
rjifit  for  the  food  of  man,  or  which  would  be  deleterious  to  the  health  of 
persons  who  might  feed  thereon.  The  appellant  was  charged  under  this  bye- 
law  with  having  in  his  possession,  with  intent  to  sell,  souie  cheese  unfit  for  the 
food  of  man  : — Heldy  that  the  bye-law  was  properly  made,  was  still  in  force,  and 
that  the  having  in  possession  with  intent  to  sell,  or  exposing  for  sale,  cheese 
which  was  in  fact  unfit  for  human  food,  was  a  nuisance  at  common  law,  and  so 
within  the  scope  of  the  90th  section  of  the  Municipal  Corporations  Act,  and 
that  the  appellant  was  within  the  bye-law. — Shillito  v.  Thompson,  45  L.  J. 
Eep.  M.  C.  18. 

Negligence. — Railtvay  company — Cattle  frightened  and  escaping  from  eon- 
trol—ReTMteiiess  of  damage. — Cattle  belonging  to  plaintiff  were  driven  at  night 
along  an  occupation  road,  which  crossed  a  branch  line  of  defendants'  railway 
on  a  level.  As  they  were  passing  over  the  crossing  they  became  frightened, 
owing  to  a  number  of  trucks  being  shunted  in  a  negligent  manner,  and  part  of 
them  escaped  from  the  control  oi  their  drivers,  and  were  found  dead  on  the 
main  line  of  defendants'  railway,  which  thev  reached  owing  to  defects  in  the 
fence  of  an  orchard  and  garden  adjoining  the  railway  : — Hdd  (affirming  the 
judgment  of  the  Queen's  iiench,  43  Law  J.  Rep.  Q.  £.  69),  that  there  was 
sufficient  evidence  that  the  death  of  the  cattle  was  the  natural  result  of 
defendants'  negligence. — Siieesby  v.  fjancashire  and  Yorkshire  Eailway  Co.,  45 
L.  J.  Rep.  App.  Q.  £.  1. 

Negligence. — Surveyor  of  highways — Repair  of  higkway^Liability  to  aclion. 
Defendant  had  been  appointed  by  a  vestry  surveyor  of  highways.  The  vestry 
resolved  that  part  of  a  highway  should  be  raised,  and  ordered  defendant  to 
employ  men  to  do  it.  Defendant  contracted  with  G.  to  do  the  work.  G.  em- 
ployed and  paid  his  own  men,  and  proceeded  with  the  work.  Defendant,  as 
surveyor,  employed  men  to  cart  materials  to  the  ground,  and  determined  the 
levels";  but  beyond  exercising  a  general  superintendence  on  behalf  of  the 
vestry  did  not  personally  interfere  with  the  work.  G.  left  the  road  in  such  a 
state  thnt  plnjutitt*  in  diiving  along  the  road  by  night  was  overturned  and 
iiijurtd.  DeJeihiiint  did  not  give  any  direction  that  the  road  should  be  left  in 
f^uch  ji  st:.te  :—litid  (reversing  the  judcment  of  the  Queen's  Bench,  43  Law*  J. 
Kep.  Q.ii.  168),  that  defendant  was  YidAAt,^Ptndle}mry  v.  Greenhalgh,  45  L.  J. 
Rep.  App.  Q.  ii.  3. 

Partners. — Dissolution — Agreement  by  partners  with  one  another  whether  joint 
or  joint  and  several — H'ords,  *'  out  of  tJie  business^* — An  agreement  between  four 
I'artnv  i-s  reciud  that  they  had  considerable  sums  employed  in  the  business, 
wliich  it  nii^ht  l>e  impiacticiible  or  highly  detrimental  to  repay  from  the 
business  iiunie«liately  alter  the  retirement  or  decease  of  either  of  them,  and  pro- 
vi«led  that  in  caj^c  ol  the  retirement  or  death  of  either,  the  balance  due  to  such 
retiring  or  deceased  [lartner  should  be  "repaid  out  of  the  business  by  the  con- 
tinuing or  surviving  partners,"  by  annual  instalments  of  £2000.  One  partner 
died,  and  his  fc^hare  in  the  business  was  ascertained,  in  suits  instituted  for  that 
purp'tse,  and  for  the  administration  of  his  estate,  to  be  £64,000,  and  the 
instalments  were  directed  to  be  paid  by  the  surviving  partners^  and  the 
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survivors  and  survivor  of  them,  imtil  farther  order.  After  some  years  two  of 
the  surviving  partners  died,  and  then  the  third  became  insolvent: — Held, 
affirming  the  decision  of  the  Master  of  the  Rolls,  that  the  estates  of  the  two 
were  liaole  for  the  unpaid  balance  of  the  £64,000. — Beresford  v.  Browning, 
45  L.  J.  Rep.  App.  Ch.  36. 

Power  of  Appointment. — In  excess  of  fund — Lapsed  share — Determinable 
life  interest, — Testator  having  power  to  appoint  £10,(XX)  among  his  children, 
and  having  exercised  the  power  by  appointing  j£3000  to  one  child,  appointed 
by  will  £10,000  among  all  his  children  nominatimy  being  £3000  in  excess  of 
the  power.  One  of  the  children,  to  whom  £4000  was  thus  appointed,  having 
died  in  testator's  lifetime,  so  that  his  appointed  share  lapsed : — Held,  that  the 
deficiency  of  the  other  shares  should  be  made  up  out  of  the  lapsed  share. — 
JEales  V.  Drake,  45  L.  J.  Rep.  Ch.  51. 

Manslaughter.  —  Infant  child — Neglect  to  supply  medical  aid — Peculiar 
People. — By  31  and  32  Vict.  c.  122,  s.  37,  when  any  parent  shall  wilfully 
neglect  to  provide  medical  aid  for  his  child,  being  in  his  custody  and  under  the 
age  of  fourteen  years,  whereby  the  health  of  such  child  shall  be  seriously 
injured,  he  is  guuty  of  an  offence  punishable  summarily  before  justices.  Since 
that  statute,  if  from  a  conscientious  religious  conviction  that  in  answer  to 
prayer  Ood  would  heal  the  sick,  and  in  obedience  to  the  tenets  of  a  sect  called 
the  Peculiar  People,  and  not  from  any  intention  to  avoid  the  performance  of  his 
duty  to  his  child  or  to  break  the  law,  the  parent  of  a  sick  child,  being  one  of 
such  sect,  while  furnishing  it  with  all  necessary  food  and  nourishment,  refuse 
to  call  in  medical  aid,  though  well  able  to  do  so,  and  the  child,  in  the  opinion 
of  the  jury,  die,  from  not  having  such  medical  aid,  it  is  manslaughter. — Beg. 
Y.  Doumes,  45  L.  J.  Rep.  C.  C.  R.  M.  C.  8. 
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ABERDEEN  SHERIFF  COURT. 
Sheriffs  Comrie  Thomson  and  Quthrie  Smith. 

W.  M'LAREN,  sons,  and  CO.  V,  JOHN  DUNCAN. 

Liability  Under  Written  Guarantee. — This  is  an  action  at  the  instance  of 
a  firm  of  warehousemen  in  Glasgow  against  the  defender,  a  farmer  in  Countess- 
wells,  for  payment  of  £26,  5s.  Id.,  the  price  of  goods  furnished  by  the 
Sursuers  to  the  defender's  son,  a  draper  in  Arbroath,  and  for  which  the 
efender  is  liable  under  a  guarantee  to  tne  pursuers,  dated  f  st  May  1870,  in  the 
following  terms : — "  I  hereby  guarantee  due  payment  of  the  prices  of  all  goods 
which  may  be  furnished  by  you  from  time  to  time  from  tois  date,  to  or  on 
account  of  William  Duncan,  draper,  Arbroath."  The  defender  averred  that 
the  ktter  of  guarantee  was  not  signed  on  the  date  it  bears,  nor  was  the  date  on 
it  when  it  was  signed.  He  further  alleged  that  the  guarantee  was  signed  on 
the  condition  that  all  payments  to  be  thereafter  made  by  William  Duncan 
should  be,  in  the  first  place,  imputed  in  payment  of  goods  furnished  thereafter 
— ^which  condition,  he  says,  has  not  been  complied  with.  The  case  is  more 
fully  explained  in  the  subjoined  interlocutor : — 

"  Aberdeen,  lOth  April  1876. — Having  resumed  consideration  of  the  cause — 
Finds  as  matter  of  fact  that  the  son  of  the  defender,  during  the  years  ]  870  and 
1871.  carried  on  business  in  Arbroath :  That  during  the  fonner  year  he 
purchased  certain  Quantities  of  goods  from  the  pursuers,  for  the  price,  or  for 
part  of  the  price,  of  which  he  became  indebted  to  the  pursuers  :  That  in  the 
Deginning  of  1871  the  pursuers  declined  to  furnish  the  defender's  son  with 
more  goods  unless  he  found  security :  That  accordingly  the  defenders  son 
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orocnred  firom  the  defender  and  delivered  to  the  pursuers  the  letter  of  gnarantee 
1^0.  3  of  process  :  That  thereby  the  defender  guaranteed  payment  to  the  par- 
Buers  of  toe  prices  of  all  goods  which  might  be  furnished  by  them  from  time  to 
time  '  from  this  date/  to  or  on  account  of  the  defender's  said  son :  Finds 
further  that  the  said  guarantee  was  subscribed  by  the  defender  not  on  the  date 
it  bears  (Ist  May  1870^,  but  on  25th  February  1871 :  Finds  for  the  reasons 
stated  in  the  subjoinea  note  that  the  guarantee  binds  the  defender  for  the 
price  of  goods  supplied  by  the  pursuers  to  his  son  as  far  back  as  the  date  which 
it  bears  :  Finds  that  the  articles  specified  in  the  account  annexed  to  the  sum- 
mons were  furnished  to  the  defender's  son  at  the  prices  set  over  against  them  : 
Finds  farther,  that  the  payments  made  by  the  defender's  son  to  the  pursaers 
at  dates  subsequent  to  toe  time  when  the  furnishings  sued  for  in  this  action 
were  supplied,  were  appropriated  by  the  pursuers  to  other  previous  furnish- 
ings, ana  that  the  said  appropriation  was  made  with  the  knowledge  and  con- 
sent of  the  defender's  son :  Finds,  as  matter  of  law,  that  the  pursuers  were 
entitled  to  make  the  said  appropriation :  And,  with  these  findings,  appoints 
the  case  to  be  enrolled  that  an  operative  decree  may  be  pronounced. 

''John  Cohkie  Thomson. 

"Note, — The  view  which  I  take  of  the  facts  of  the  case,  as  disclosed  in  the 
proof  and  correspondence,  sufiiciently  appears  from  the  foregoing  interlocutor, 
except  in  so  far  as  regards  the  question  whether,  when  the  defender  signed  the 
guarantee  it  was  blank  in  date,  or  whether  he  must  be  held  to  have  consented 
to  the  scope  of  his  liability  extending  to  a  period  prior  to  the  actual  date  of 
signing.  It  seems  unlikely  that  the  defender,  who  is  a  man  apparently 
acquainted  with  business,  would  have  signed  an  obligatory  document  It  is 
more  than  unlikely — ^it  is  almost  incredible — that  he  would  have  done  so  when 
the  date  was  of  the  essence  of  the  contract.  I  entertain  little  doubt  that  the 
statement  given  by  the  deceased  Mr.  Watson  of  the  pursuers'  firm,  in  the 
letter  No.  46,  is  true.  He  says  that  at  the  request  of  the  defender's  son  he 
fiUed  up  the  blanks  in  the  lithographic  form  of  guarantee,  'and  with  his  con- 
sent ante-dated  it  so  as  to  cover  the  whole  of  his  indebtedness.'  But  even 
assuming  that  Mr.  Watson's  recollection  is  at  fault,  and  that  the  letter  was 
signed  by  the  defender  with  the  date  unfilled  up  (which  is  the  defender's  own 
account  of  the  matter),  then  the  presumption  seems  to  me  to  be  that  the 
defender  authorized  his  son  and  the  pursuers  to  adhibit  such  a  date  as  would 
enable  the  former  to  get  goods  furnished  to  him  by  the  latter.  This  view  is 
not  distinctly  contradicted  by  the  son's  own  testimony,  and  it  is  corroborated 
by  the  evidence  of  Mr  Inverwick,  solicitor,  Arbroath,  who  states  that  when  it 
was  said  in  the  hearing  of  the  defender's  son  during  the  negotiations  for  a 
composition  arrangement  that  his  father  was  liable  for  the  whole  debts  due  to 
the  pursuers,  he  did  not  contradict  that  statement 

'*  But  the  defender  further  maintains  (and  this  part  of  the  case  seems  to  me  to 
be  more  delicate)  that  in  making  up  an  account  between  the  parties  to  this 
action  a  new  account  must  be  commenced,  as  at  the  date  when  the  letter  of 
guarantee  was  granted,  and  that  all  payment's  made  by  the  principal  debtor 
since  then  ought  to  be  placed  at  the  credit  of  the  goods  received  by  him  sub- 
sequent to  that  date ;  or  at  least  that  the  defender  cannot  be  deprived  of  the 
benefit  of  these  payments.  On  the  other  hand,  the  pursuers  contend  that  such 
payments  were  appropriated  to  other  and  previous  furnishings.  The  letters 
and  documents  produced  satisfy  me  that  it  was  the  intention  of  the  debtor  that 
the  payments  which  he  made  should  be  appropriated  by  the  pursuers  to  the 
payment  of  furnishings  not  embraced  within  the  guarantee,  and  also  that  the 
pursuers  did  so  appropriate  them.  Further,  I  am  of  opinion,  as  matter  of  law, 
that  apart  from  a  special  understanding,  and  where  the  payments  are  indefinite, 
the  creditor  mav  apply  such  payments  in  the  manner  most  favourable  to  him- 
self, and  that  the  natural  course  of  dealing  is  to  apply  them  in  extinction  of 
the  debts  which  are  earliest  in  date.  Were  any  other  view  to  be  taken  here, 
the  result  would  be  a  limitation  of  the  amount  or  value  of  the  goaiantee 
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wbidk  th«  defender  gnjitedy  and  this  is  not  to  be  aasumed.    It  ought  to  have 
been  ezpieasly  stipulated  between  the  parties.  J.  G.  T." 

The  case  was  appealed  to  the  Sheriff-Principal,  who  pronounced  the  follow- 
ing interlocutor : — 

'<  Bdinburgh,  7tk  Jwm  1876. — ^The  Shenff  having  heard  parties'  procurators  on 
the  defender's  appeal  against  the  interldcutor  of  10th  Apm  last,  and  considered 
the  proof  and  wnole  process  :  Dismisses  the  appeal :  Affirms  the  interlocutor 
appealed  against ;  and  decerns.  J.  Quthris  Smith. 

"-Yote. — The  pursuers,  merchants  in  Glasgow,  received,  on  27th February  1871. 
from  the  defender's  son,  who  was  then  in  business  in  Arbroath,  a  letter  signea 
by  the  defender,  guaranteeing  pavment  of  all  goods  with  which  his  son  mieht 
be  furnished  (from  this  date).  The  date  which  the  letter  n(iw  bears  is  1st  May 
1870,  but  it  is  admitted  on  both  sides  that  it  was  not  signed  till  a  day  or  so 
before  27th  February  1871.  The  question  in  the  case  is  whether  it  was  ante- 
dated with  the  consent  of  young  Mr.  Duncan,  for  whose  behoof  it  was  granted, 
and  who  was  the  party  entrusted  with  it  by  the  defender  for  the  purpose  of  its 
being  delivered  to  the  pursuers.  If  we  are  to  believe  Mr.  Watson,  the  member 
of  the  pursuers'  firm  by  whom  it  was  carried  through,  and  who  is  now  dead, 
but  whose  letter,  written  from  St.  Leonards-on-the-Sea  in  July  1873,  majr  be 
considered  as  having  almost  the  same  probative  force  as  a  formal  deposition, 
there  can  be  no  doubt  about  it.  He  says  that  the  occasion  of  the  secunty  being 
asked  for  was  a  bill  falling  due  which  Mr.  Duncan  was  unable  to  meet.  A  litho- 
graphed form  of  guarantee  was  handed  to  him  with  the  blanks  filled  up,  and 
witn  his  consent  it  was  ante-dated  so  as  to  cover  the  whole  of  his  indebtedness 
from  May  1870.  On  the  other  hand,  the  defender  and  his  son  say  that  it  was 
signed  blank  in  the  date,  that  it  was  so  delivered  to  the  pursuers,  and  there 
was  no  understanding  that  it  diould  relate  back  so  as  to  cover  prior  trans- 
actions. 

"  So  standing  the  evidence,  a  nice  enough  question  of  fact  arises ;  but  the 
Sheriff  thinks  that  the  following  further  facts  are  sufficient  for  the  disposal  of 
the  case  against  the  defender.  On  the  Ist  of  November  1871  the  pursuers  wrote 
the  defender,  enclosing  a  statement  of  debt  against  his  son  amounting  to  £113 
odds,  of  which  they  requested  payment  *  under  his  letter  of  guarantee,  1st  May 
1870.*  Now.  if  it  be  the  case  that  the  defender  had  signed  it  blank  in  Feb- 
ruary preceding,  in  the  belief  that  the  letter  was  only  to  speak  from  the  date 
of  signature,  he  should  at  once  have  pointed  out  that  a  mistake  had  arisen ; 
but  instead  of  making  any  reply,  the  letter  was  sent  on  to  his  son,  who,  in 
writing  to  the  pursuer  on  the  suDJect,  expressed  his  regret  that  his  father  had 
been  appealed  to,  but  took  no  exception  either  to  the  claim  itself  or  the  aUeged 
date  of  the  guarantee.  In  fact,  the  present  objection  was  not  taken  by  the 
defender  until  the  13th  March  1872,  after  his  son  had  failed.    In  the  interval 


considered 

is  very  clearly  of  opinion  that  a  strone  presumption  arises  that  there  is  nothing 
wrong  with  the  date  of  the  letter,  and  that  it  was  inserted  with  the  consent  of 


as  to  tne  oaie,  unaerwoi,  n^f  impix«*wuu,  w  auiuc  wj  w^o  a^uMgo  wj.  uao  w**  ^ix 
the  matter  when  it  came  to  be  delivered  to  the  pursuers,  and  therefore  it  must 
now  receive  effect  in  the  terms  in  which  it  is  expressed. 

"  The  other  point  relates  to  the  manner  in  which  the  account  has  been  made 
up.  The  Shenff  is  of  opinion  that  the  letter  does  not  entitle  the  defender  to 
have  an  entirely  new  account  opened  at  1st  Ma^  1870.  It  must  be  taken  to 
have  been  a  guarantee  of  the  account  as  it  stood  in  the  pursuers'  books  in  Feb- 
ruary 1871,  when  it  was  granted,  with  this  qualification,  that  only  goods  fur- 
nished subsequent  to  a  certain  date  were  to  iall  under  it,  and  that  the  account 
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should  be  continued  in  the  same  form.  It  is  also  evident,  from  the  correspond- 
ence, that  it  was  well  understood  that  in  the  course  of  dealing  bills  would  be 
granted  or  renewed  from  time  to  time,  as  it  might  suit  the  convenience  of  par- 
ties. It  is  accordingly  stipulated  that  the  cautionaiy  obligation  is  not  to  be 
affected  by  such  bills.  The  Sheriff  is  of  opinion  that  this  understanding  has 
been  fairly  carried  out,  and  that  the  decision  of  the  Sheriff-Substitute  is  right 
on  both  points." 

Act.—O,  Pro8$er. Ali,—C,  Duncan, 


Sheriffs  Dove  Wilson  and  Guthrib  Smith. 
JOHNSTON  V.  SCOTT. — June  24  and  July  14,  1876. 

Discharge  of  Obligation — Mora — Aliment — This  was  an  action  in  which  the 
pursuer  sued  the  defender  for  the  inlying  expenses  and  aliment  of  an  illegiti- 
mate child,  bom  on  29th  June  1843,  at  the  rate  of  £4  per  annum  for  ten  years 
from  that  date,  under  deduction  of  £22  paid  to  account.  It  appeared  that 
about  the  time  of  the  child's  birth  an  obligation  to  nay  £2  of  inlying  expenses, 
and  £2  per  annum' to  the  pursuer  "  to  keep  the  chila  for  the  term  of  ten  years," 
was  written  out  by  the  defender  in  presence  of  witnesses,  and  delivered  to  the 
pursuer's  father ;  and  this  obligation  was  followed  by  the  periodical  payment 
of  the  promised  amount.    Then  there  was  silence  for  twenty-two  years. 

The  Sheriff-Substitute  (Dove  Wilson)  held  that  the  claim  for  the  aliment 
sued  for  had  been  discharged  ;  and  assoilzied  the  defender  from  the  conclu- 
sions of  the  action,  with  expenses.  In  the  course  of  a  note  to  the  interlocutor, 
he  said  : — 

"  In  the  circumstances,  the  presumption  is  that  the  aliment  paid  was  paid  in 
full.  The  obli^tion  does  not  specifically  describe  the  payment  eitfier  as  in 
full  or  as  to  account ;  but  if  it  had  not  been  intended  to  be  in  full,  something 
would  bave  occurred  before  the  lapse  of  all  this  time  to  show  that  the  trans- 
action oqpnained  open.  The  pursuer  had  it  in  her  power  at  the  beginning, 
either  to  sue  for  the  fuU  legal  rate,  or  to  accept  less.  She  chose  to  accept  less 
for  reasons  that  doubtless  seemed  to  her,  as  well  as  those  who  advised  her, 
sufficient,  and  it  will  not  do  to  go  back  on  the  matter.  It  is  true  that  accord- 
ing to  law  the  claim  for  aliment  is  one  which  does  not  prescribe,  but  it  is  one 
which  may  be  paid  or  discharged  like  any  other  debt,  and  the  proof  of  such 
payment  or  discharge  does  not  require  to  be  in  writing.  The  proof  may  be  by 
facts  and  circumstances,  and  there  can  be  no  better  evidence  of  a  dischaige 
having  been  given,  in  consideration  of  certain  payments,  than  is  afforded  by 
their  periodical  acceptance  without  objection,  coupled  with  silence  for  a  very 
long  time  after  the  last  of  them  became  due." 

The  Sheriff  (Quthrie  Smith),  on  appeal  affirmed  the  judgment  of  the  Sheiiff- 
Substitute,  and  appended  to  his  interlocutor  the  following  note: — 

"  The  pursuer  has  been  ill-advised  in  re-opening  this  old  and  painful  inci- 
dent in  her  early  life.  She  accepted  a  written  undertaking  to  pay  at  a  certain 
rate  for  a  definite  period.  The  undertaking  was  duly  implemented;  and 
now,  after  the  lapse  of  twenty  years,  she  brings  an  action  in  which  she  pro- 
poses to  treat  the  sums  already  received  as  mere  payments  to  account  It 
IS  manifest  that  that  is  not  the  footing  on  which  they  were  given  and 
taken  at  the  time.  Quiescence  for  twenty  years,  with  full  knowledge  of  the 
facts,  is  acquiescence,  if  anything  is  ;  and  the  account  must  now  be  held  to  be 
closed." 

Act,— J*  MuiU, AIL — C.  Duncan. 


THE 


JOURl^AL  OF  JURISPRUDENCE, 


ODILON   BAREOT. 

Odilon  Babrot  was  bom  at  Planchamp,  in  the  Lozhre,  on  19th  July 
1791.  His  family  was  one  of  the  oldest  among  the  local  bourgeoisie. 
Apparently,  it  must  have  been  predestined  to  the  study  of  the  law, 
for  we  find  traces  of  a  certain  Barrotus  Notarius  who  flourished 
about  1337.  Odilon's  father  was  a  member  of  the  Bar  of  Toulouse  • 
and  so  much  credit  did  he  enjoy  among  his  neighbours,  that  in  the 
terrible  year  IV.  of  the  Eevolution  he  was  sent  as  Deputy  to  the 
National  Convention.  One  of  the  earliest  memories  of  young 
Odilon,  therefore,  was  the  sound  of  Bonaparte's  cannon  quelling  the 
insurrection  of  St.  Boch — a  catastrophe  entirely  caused  by  the 
illegal  action  of  the  Convention  in  re-electing  itself.  Soon  after 
this,  grandfather  Barrot  was  murdered  by  a  band  of  ruffians  who 
had  established  themselves  in  the  C^vennes,  and  are  known  in 
history  as  the  "  Camp  of  Jalfe."  The  Convention-men  at  Paris 
shared  in  the  general  distress  which  political  excitement  and  con- 
fusion at  home  and  political  hostility  and  distrust  abroad  combined 
to  produce.  Odilon  tells  how,  during  their  stay  in  Paris,  his  mother 
used  to  buy  bread,  meat,  and  candles  with  the  paper  currency,  the 
hons  and  assiffnats  issued  by  the  Grovernment  to  its  members.  The 
boy  was  sent  to  the  school  of  St  Cyr,  which  rejoiced  in  the  pedantic 
name  of  Prytaneuvu  The  teaching  was  really  supplementary  to 
that  of  the  military  school  of  Fontainebleau.  The  sons  of  Oudinot 
Ddsaix,  and  Kl^ber  were  there,  and  frequently  the  "  Little  Corporal" 
himself  came  down  and  reviewed  the  lads,  so  many  of  whom  were 
to  become  the  victims  of  his  insane  ambition.  From  St  Cyr  he 
went  to  the  Napoleon  Lyceum,  and  after  the  usual  study  and  gra- 
duation in  law  he  was  received  as  an  advocate,  and  took  the  oath 
before  the  Imperial  Court  of  Paris  in  1811.    It  is  pleasant  to 
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recognize  in  this  great  man  that  adventurous  and  jocular  spirit 
which  seems  to  inspire  the  Bar,  of  whatever  country  or  century, 
when  it  goes  on  circuit  to  practise  " in  anima  vili"  Barrot  tells  a 
good,  though  slightly  French,  story  of  his  having  saved  a  man 
charged  with  theft  by  housebreaking.  He  had  an  interview  with 
his  client  at  the  Condergerie :  he  told  him  there  was  only  one  pos- 
sibility of  escape— -he  must  wash  his  face  and  have  his  beard 
shaved.  The  advice  was  taken,  Barrot  advancing  the  money  for 
the  barber,  and  the  jury  returned  a  verdict  of  not  guilty.  But  cir- 
cuit triumphs,  of  which  he  had  many,  produce  more  glory  than 
profit ;  and  as  Barrot  was  the  eldest  of  a  family  of  six,  and  his 
father  had  not  much  more  than  the  10,000  francs  allowed  to 
members  of  the  Corps  L^gislatif,  the  young  advocate  naturally 
asked  himself  the  question.  Whether  he  was  entitled  to  live  for 
a  few  years  at  the  expense  of  the  family  ?  He  felt  his  position 
so  much  that  he  was  on  the  point  of  accepting  a  post  of  Sub- 
Prefect  somewhere  in  the  provinces,  when  luckily  his  father 
met  an  old  friend.  This  was  Deputy  Mailhe,  of  regicidal  memory, 
who  in  1792  delivered  a  great  speech  in  the  Convention  in  support 
of  Valaz^'s  motion  that  Louis  XVI.  should  be  tried,  "  that  he  was 
called  Inviolable  only  by  a  figure  of  rhetoric."  Mailhe,  therefore, 
for  the  sake  of  old  friendship,  took  by  the  hand  young  Barrot^ 
delivered  him  out  of  the  slough  of  despond,  and  installed  him  in 
his  chambers  as  his ''  jackal,"  assistant,  permanent  junior,  what  yoa 
please,  with  the  prospect  of  succeeding  his  patron.  This  oppor- 
tunity in  one  sense  came  soon ;  for  when  the  Empire  fell  in  1814, 
the  Chancellor  Dambray  refused  to  continue  Mailhe's  name  on  the 
list  of  advocates  practising  before  the  Boyal  Council:  be  was 
obliged  to  name  a  successor,  and  he  named  Barrot  The  old  man 
was  still  entitled  to  practise  at  the  Cour  de  Cassation,  and  substan- 
tially his  position  as  r^ards  his  pupil  was  not  changed.  At  this 
period  there  was  at  the  French  Bar  a  group  of  notable  young  men. 
There  was  Benyer,  the  prince  of  orators,  a  modest  and  sympathetic 
youth,  strongly  expressing  his  liberal  convictions  against  the  des- 
potism of  the  last  days  of  the  Empire,  and  even  then  remarkable  for 
the  strength  and  sincerity  of  his  dogmatic  religion,  which  subse- 
quently inspired  one  or  two  of  his  most  singular  public  actions. 
There  was  the  brilliant  but  self-conscious  Mauguin,  on  whom 
Nature  had  poured  her  gifts  so  richly,  that,  like  Adonis,  he  became 
infatuated  with  his  own  beauty ;  that  is  to  say,  he,  a  lawyer,  regarded 
himself  as  infallible  in  law,  which  does  not  admit  of  infallibility. 
And  so,  by  inevitable  moral  causation,  his  splendour  was  short- 
lived, both  at  Bar  and  in  Senate.  Very  different  in  appearance  and 
character  was  Merilhou,  who,  without  genius,  was  yet  highly 
esteemed  and  believed  in.  He,  too,  ends  in  darkness  of  an  un- 
pleasant kind.  Next  comes  the  inde&tigable  scholar  Dupin,  whom 
Oambac^ris  had  already  made  Secretary  of  the  Commission  for  the 
Olasaification  of  LawSj  and  who  in  the  coses  of  Ney»  the  Lavalette 
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Conspintoy,  and  many  others,  was  soon  to  vindicate  the  liberty  of 
his  Bar  against  the  infamous  decree  of  the  Nonsuch  Parliament 
(Chambre  Intrauvahle),  that  prisonera  accused  of  State  ofifences 
should  not  have  the  benefit  of  counsel    Dupin  is  said  to  have  been 
as  n^ly  as  Mirabeau ;  but  certainly  he  had  not  inherited  the  origi- 
nality and  force  of  the  "good  Louis,  Father  of  the  People."    A 
much  younger  man  was  Barthe,  a  good  representative  of  the  south 
of  France,  imaginative,  full  of  sensibility,  at  the  same  time  a  con- 
summate actor,  and  resolved  to  play  a  political  part.     Both  he  and 
Merilhou  became  courtiers:    a    character  which,  as  M.  Barrot 
truly  observes,  sits  easily  on  the  normal  Frenchman,  and  was 
observed  in  his  ancestors  by  Caesar.     But  the  most  deeply  read 
lawyer,  and  the  most  conscientious  practitioner  at  the  Cour  de 
Cassation,«was  Nicod,  who,  after  fighting  Barrot  in  nearly  all  the 
important  cases  for  a  quarter  of  a  century,  made  amends  by  giving 
,his  daughter  in  marriage  to  the  son  of  his  old  antagonist.     Asides 
these,  we  should  mention  Isambert,  the  impetuous  and  persevering 
champion  of  the  negro  slaves ;  and  Charles  Comt-e,  a  compatriot  of 
Barrot,  the  founder  of  the  Cen&tur,  and  then  engaged  in  editing 
the  SeeueU  de  Jurisprudmee  of  J.  B.   Sirey.      Most  of  these 
men  were  poor.    It  may  easily  be  understood  what  a  glorious 
education  they  found  in  the  thick  press  of  political  events.    Im- 
perialism, conquest:  Imperialism  modified  by  additional  Act,  re- 
conquest,  charter,  and  the  long  struggles  for  liberty  against  the 
Bourbons  and  the  "  Emigrants,"  who  had  forgotten  and  forgiven 
nothing.    These  were  times  to  test  legal  principle,  for  in  them  the 
very  foundations  of  law  were  frequently  laid  bare.    Louis  XVUI. 
began  a  series  of  blunders  by  antedating  his  reign  nineteen  years, 
and  restoring  the  old  ccdours  of  France.     In  the  state  of  public 
opinion,  what  could  be  more  foolish  than  the  futile  attempt  to 
efface  the  memories  of  a  soldier  and  a  flag  which  had  given  a  new 
military  reputation  to  the  country  in  every  quarter  of  Europe? 
Then  the  king  piously,  but  unluckily,  declared  that  he  owed  his 
restoration,  first  to  Grod,  and  then  to  Thackeray's  hero,  the  Prince 
Segent  of  England.    This  specially  enraged  the  officers  of  the  old 
army,  and  one  of  the  results  was  the  tml  of  General  "RTP^mftnff, 
whom  Comte  defended  before  a  Court  Martial ;  smother  the  con- 
spiracy of  the  brothers  Lallemand.    Next  year  Barrot  made  his  first 
essay  in  practical  politics  by  drawing  up  the  manifesto  which,  on 
the  advance  of  Napoleon  from  Elba,  was  adopted  by  the  Legialative 
body.    It  is  a  vigorous  document,  pointing  out  how  dl  the  essen- 
tial features,  not  merely  of  the  Constitutions  of  '91  and  of  the  years 
IIL  and  VIII.,  but  of  all  possible  free  constitutions,  had  been 
obliterated  by  the  Emperor.    Barrot,  with  seversl  of  tiie  Junior 
Bar,  as  members  of  the  11th  Legion  of  the  National  Guard,  were 
on  duty  at  the  Tuileries  on  19th  March  1815.    Scarcely  had  they 
lain  down  to  sleep  in  the  outer  hall,  when  they  saw  the  king  pass 
out  fully  equipped  for  flight,  the  news  of  the  military  desertion 
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having  jiut  arrived.  At  break  of  day  Napoleon  entered.  Barrot 
never  believed  in  the  possibility  of  a  military  despot  reigning  con- 
stitutionally. He  therefore  declined  to  adhere  to  the  additional 
Act,  and  strangely  enough  his  old  master  Mailhe  was  restored  to 
his  position  on  the  list  of  the  Council.  The  young  advocate  had 
many  opportunities  of  observing  Napoleon  before  he  left  Paris 
for  the  frontier,  particularly  at  the  consecration  of  flags  on  the 
Mayfield,  where  he  rather  offended  the  National  Guards  by 
addressing  them  as  soldiers,  and  not  as  citizens.  No  better  illus- 
tration of  the  iniquity  of  the  Amnesty  Law,  which  marked  the 
second  return  of  the  Bourbons,  could  l)e  found  than  the  fact  that 
M.  Mailhe,  an  old  man  who  bad  entirely  withdrawn  from  politics, 
and  was  peacefully,  and  with  some  distinction,  pursuing  an  hononr- 
able  and  useful  profession,  was  now  banished  from  the  kingdom, 
and  compelled  within  six  months  to  sell  all  his  heritable  estate. 
Why  ?  Because  twenty-three  years  before  he  voted  for  the  execu- 
tion of  the  king!  An  admirable  plan  of  conciliating  the  Re- 
volution !  Tou  drive  loyal  subjects  away,  and  call  it  amnesty. 
This  resembles  what  M.  Martignac  told  the  Jesuits  when  he 
expelled  them  under  Charles  X. :  "  Gentlemen,  you  are  not  being 
persecuted,  we  merely  wish  you  good  morning ! "  Even  Barrot's 
father,  who  had  not  only  voted  against  death,  but  in  favour  of  the 
appeal  to  the  people,  was  obliged  to  resign  his  ofiBce,  apparently 
because  he  had  been  a  member  of  the  Convention.  However, 
one  good  result  of  the  Amnesty  Law  was  to  give  Odilon  a  fair 
business  in  both  the  Council  and  the  Cour  de  Cassation.  This  gave 
him  the  opportunity  of  being  employed  in  the  long  series  of  political 
and  constitutional  cases  of  which  Lavalette  was  the  first  and  Ney 
the  most  disgraceful.  The  former  was  tried  on  the  puerile  charge 
of  having  resumed  his  office  at  the  '*  Postes  "  a  few  hours  before 
Napoleon  arrived  at  Paris  in  1815.  Ney's  case  was  completely 
spoiled  by  the  father  of  Berryer,  assisted  by  Dupin  the  elder. 
Instead  of  dwelling  on  the  eminent  services  of  the  Marshal,  his  fiery 
valour,  his  self-devotion  at  the  Beresina,  at  Waterloo,  everywhere, 
this  leading  commercial  lawyer  began  to  take  technical  objections, 
and  was  about  to  argue  that  Ney  was  not  a  naturalized  Frenchman, 
when  his  client  silenced  him,  and  in  a  few  pathetic  words  claimed 
the  honour  of  nationality  by  virtue  of  what  he  had  done  for 
France,  and  then  expressed  his  readiness  to  die.  The  true  legal 
defence,  viz.,  that  Wellington  had  at  the  capitulation  guarant^ 
the  lives  of  those  who  had  borne  arms,  was  scarcely  stated  to  the 
Court  of  Peers;  and  to  the  lasting  shame  of  both  Louis  and 
Wellington,  Ney  (about  whose  actual  treason  in  joining  Napoleon 
on  hia  return  there  was  no  doubt),  to  whom  his  country  owed 
so  many  victories,  suffered  as  a  traitor.  Barrot  records  with 
indignation  how  old  Berryer,  in  the  midst  of  his  peroration,  on 
which  the  life  of  a  brave  man  hung,  coolly  stopped  and  asked  one 
of  the  macers  to  shut  a  window  which,  he  explained,  was  sending 
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down  a  draught  upon  him.  Before  this  trial  a  Council  of  War 
of  his  brother  marshals  had,  in  the  hope  of  saving  Ney,  declared 
themselves  incompetent  to  try  him.  The  Bourbon  Government 
having  set  the  example,  and  having  sent  Provost  Courts  to  deal  out 
military  law  to  all  concerned  in  the  Hundred  Days,  the  excitable 
populations  of  the  South,  of  Ntmes,  Montpellier,  Toulouse, 
Marseille,  Avignon,  Bordeaux,  were  not  slow  to  follow;  every- 
where there  was  massacre  and  robbery,  until  the  "  white  terror " 
had  fairly  succeeded  to  the  "red  terror"  of  1793.  Barrot  says 
the  spirit  of  the  Martial  Courts  was  detestable.  He  himself  pled 
before  the  Cour  de  Cassation  a  representative  case  intended  to 
settle  the  question  whether  the  provosts  had  any  jurisdiction. 
It  was  the  case  of  an  old  schoolfellow.  Colonel  de  Chambure,  who 
commanded  the  "  Infernal  Troop "  at  the  siege  of  Danzig,  and  of 
whom  the  story  is  told,  that  when  a  bomb  was  thrown  by  night 
into  his  quarters  from  the  town,  he  gathered  up  the  fragments, 
and  leading  a  band  of  picked  men,  eluded  the  enemy's  outposts, 
dashed  on  to  the  battery  from  which  the  shell  came,  and  there 
carefully  deposited  in  the  mortar  itself  what  remained  of  the 
bomb,  with  a  letter  to  this  effect :  Une  politesse  en  vatd  bien  une 
autre,  Chambure  had  unfortunately  gone  on  fighting  the 
Austrians  after  the  surrender  of  Paris  (of  which  perhaps  he  had 
not  received  intelligence);  and  the  question  of  his  guilt  was 
one  rather  of  International  Law  than  of  a  Municipal  Penal  Code, 
with  the  execution  of  which  these  Provost  Courts  were  charged. 
Although  there  was  not  a  whisper  against  Chambure's  moral 
character,  he  was  sentenced  to  the  galleys  for  life,  but  Barrot's 
indignant  eloquence  procured  some  time  after  a  reversal  of  this 
iniquity.  The  case,  he  says,  inspired  him  with  a  fierce  hatred  of 
all  exceptional  jurisdiction.  Where  the  sentence  was  one  of 
death,  apparently  no  time  was  given  for  appeal.  This  was  so  with 
the  Montpellier  workmen,  who  were  hanged  because  they  had 
defended  themselves  against  the  Chevaliers  du  Brassard.  Those 
sent  to  the  galleys  were  marked  on  the  shoulder  at  once,  but  then 
it  was  still  worth  their  friends'  while  to  appeal.  An  entire  Pro- 
testant commune  in  Nimes  suffered  because  they  had  opposed  an 
incendiary  band  of  Catholics.  In  some  cases  the  desirable  result 
of  death  was  reached  by  the  simple  expedient  of  forwarding 
appeals  by  couriers,  while  •the  confirmation  of  the  sentence  came 
by  '*  telegraph."  One  old  soldier  received  a  severe  and  degrading 
punishment,  because  the  last  button  on  his  ragged  uniform  dis- 
played the  Imperial  eagle.  Barrot  says  the  history  of  these 
atrocities  has  never  been  written,  but  as  he  worked  daily  among 
the  indictments,  and  saw  all  the  phases  of  this  judicial  panic, 
his  account  may  be  taken  as  history.  The  disgraceful  loose- 
ness which  animated  the  prosecutions  was  well  illustiuted  in 
the  case  of  Wilfrid  Begnaud,  a  respectable,  though  somewhat 
talkative  and  conceited,  grocer  in  a  small  town  of  Normandy, 
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ivho  was  accused  by  the  local  idiot  of  having  muidered  an 
old  woman.  There  wa;  no  evidence  at  all  in  support  of  the 
charge,  but  stitched  between  the  leaves  of  the  indictment  Barrot 
found  a  small  written  card  addressed  to  "  MM,  les  Jur&"  stating 
that  Begnaud  was  a  drinker  of  blood,  who  had  been  out  in 
the  September  massacres,  and  that  therefore  it  was  as  well  to  have 
him  executed.  The  jury  was  composed  mainly  of  Chevaliers  of  St. 
Louis  and  returned  emigrants,  and  sentence  of  death  was  pro- 
nounced. Barrot  appealed  to  the  king  in  person,  and  his  friend 
Comte,  and  Jouy  in  his  Hermite  de  la  Chaussde  dHAutin,  and  the 
generous  and  eloquent  Benjamin  Constant,  discussed  the  affair  so 
keenly  in  the  Press,  that  corruption  had  to  stay  its  hand,  and 
Pasquier,  then  Minister  of  Justice  (?),  got  the  sentence  commuted. 
One  brave  defence  leads  to  another,  and  Barrot's  next  case  was  the 
great  one  of  the  Protestants.  Although  the  laws  of  the  Bevolution 
against  party  processions  in  religion  were  standing  unrepealed,  the 
Government  had  ordered  all  citizens  to  decorate  their  houses  during 
the  passage  through  the  streets  of  the  Holy  Sacrament  This  was 
resisted  by  the  ardent  Protestant  spirit  in  the  South,  especially  in 
Gard  and  H^rault,  departments  rich  with  the  blood  of  religious 
martyrdoms,  where  the  memories  of  the  Albigenses  and  Camisards 
still  live.  Fines  were  inflicted  in  the  Correctional  Tribunals,  and  the 
question  was  taken  up  everywhere  by  the  Consistories,  the  Hugue- 
not Presbyteries.  Old  Boissy  d'Anglas,  who,  in  May  1795,  presided 
over  that  singular  sederunt  of  the  National  Convention,  when  the 
SanS'CulMes  burst  in  with  cries  of  "  Bread  and  the  Constitution ! " 
and  one  comprehensive  reformer  said,  "Je  demande  Varrestaiicn 
des  coquins  et  des  Idehes!"  but  who  now  sat  in  the  cooler  at- 
mosphere of  the  French  Peerage, — D'Anglas  consulted  Barrot  in  the 
matter,  and  they  agreed  to  bring  up  a  representative  case  to  the 
Court  of  Cassation,  and  to  raise  &e  whole  question  of  the  relations 
of  temporal  and  spiritual  power :  the  principle  of  liberty  as  opposed 
.  to  that  of  toleration  of  religion.  It  was  the  cause  of  French  citizens, 
not  of  Protestant  Christians  whose  Sjmods  had  pronounced  the 
procession  an  <  idolatry,  that  Barrot  pleaded.  He  pointed  out  the 
beginning  of  persecution  and  the  violation  of  the  law.  He  was 
successful;  and  Lamennais,  in  his  Ultramontane  paper,  Zt  Cofi- 
urvateur,  exclaimed :  "  The  law,  then,  is  of  no  religion :  the  law  is 
atheist**  A  neat  sentence  like  that  serves  for  a  great  deal  of 
argument  in  France;  and  it  needed  all  Bairot's  courage,  when  the 
question  again  came  up,  to  say  before  the  three  Chambers,  sitting 
in  their  red  robes,  with  Deserre,  the  Minister  of  Justice,  in  the  chair : 
''  Yes,  the  law  is  atheist,  if  by  atheism  you  mean  neutrality ;  for  it 
cannot  cease  to  be  neutral  without  becoming  a  persecutor.'*  For 
this,  Deserre,  a  good  and  brave  man,  who  in  '93  had  acted  as  one  of 
Louis  XVI.'s  counsel  in  the  "  57  Indictments  "  case,  gravely  pro- 
posed that  the  speaker  should  be  censured  for  scandalous  speaking 
in  Court.    After  this  victory  the  political  atmosphere  wad  clearer 
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for  some  years.  The  king,  whose  conscience  was  very  much  in  the 
keeping  of  that  consummate  courtier  Decazes,  had  the  good  sense  to 
be  affraid  of  re-action;  while  De  Broglie  and  Itoyer  Collard 
preached  the  gospel  of  Eepresentative  Grovemment.  Of  the 
former,  who  in  1817  started  an  association  for  the  freedom  of  the 
Press,  Barrot  speaks  with  great  respect ;  to  the  latter  he  attributes 
an  expression,  which  recalls  a  weU-lmown  story  of  Canning: — 
" There  is  nothing  I  despise  so  much  as  a  fact"  In  1820  the 
murder  of  the  Due  de  Berry  occurred.  The  assassin  Louvel 
explained  to  the  police  that  he  had  chosen  the  youngest  nephew  of 
the  king,  because  he  was  the  only  one  capable  of  having  children ; 
and  it  was  the  race,  not  the  man,  he  wished  to  murder.  Several 
Liberal  newspapers  were  found  in  Louvel's  lodgings.  Decaze  and  his 
policy  were  at  once  identified  with  the  murder.  "  His  foot  has 
slipped  in  blood ! "  shrieked  the  intemperate  Chateaubriand  in  Ze 
CanservnUur.  This  was  prophetic,  for  Decazes  really  had  to  resign, 
and  the  new  Cabinet  began  a  series  of  retrograde  measures,  all 
directed  against  constitutional  liberty.  Strangely  enough,  however, 
the  attempt  to  re-introduce  primogeniture  was  thrown  out  by  the 
Chamber  of  Peers.  Barrot's  next  political  appearance  in  Court  was 
not  as  counsel,  but  as  panel  He  allowed  his  name  to  be  added  to 
the  Committee  formed  to  aid  all  citizens  who  might  be  arrested 
under  the  new  law,  giving  any  three  ministers  of  State  an  arbitrary 
power  of  detention.  The  whole  Committee  was  proceeded  against 
in  the  Court  of  Assizes ;  where  Lafayette,  with  characteristic  naivete, 
tried  to  comfort  Barrot  by  promising  him  plenty  of  introductions  to 
American  society.  As  if  no  one  could  be  unhappy  in  America. 
There  was  a  brilliant  defence  by  Tripier,  Darrieux,  and  Dupin  the 
dder.  Barrot  was  acquitted,  but  the  inofifensive  savaint  Comte 
was  condemned  to  exile.  At  this  time  there  was  a  good  deal  of 
secret  Napoleonic  conspiracy  in  the  army,  out  of  which  prosecu- 
tions naturally  arose.  One  of  Barrot's  clients  was  the  eccentric 
glovemaker  and  speculator  Dumoulin,  who  lent  Napoleon  £4000 
on  his  return  from  Elba,  and  continued  absurd  little  Imperialist 
agitations  till  his  death.  In  1848  he  was  discovered  in  the  uniform 
of  a  colonel,  trying  to  plant  a  prodigious  banner  in  the  centre  of  the 
Parliamentary  tribune.  Dumoulin  had  the  usual  good  luck  of  a 
fool ;  but  another  client,  Colonel  Soger,  who  had  been  entrapped  by 
Government  spies  into  a  treasonable  plot,  was  condemned  by  a 
Court  Martial  to  be  shot  This  also  was  the  season  of  the  Belfort 
conspiracy,  in  which  Lafayette  was  so  nearly  compromised.  In  fact, 
the  authorities  had  under  lock  and  key  his  travellmg  carriage,  which 
contained  proofs  of  his  guilt,  but  access  was  found  through  a  trap- 
door, and  while  the  door  remained  locked,  the  proofs  disappeared. 
When  the  Minister  Pejrronnet  threatened  proceedings  against 
Lafayette,  he  replied  with  true  aristocratic  impertinence  ''that 
he  should  be  delighted  to  have  an  opportunity  of  explaining  in 
public  his  ancient  relations  with  the  Bourbon  family." 
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Bat  now,  in  1824,  Charles  X.»  with  what  was  called  the  "  Pavilion 
Marsan  "  party,  had  come  into  power ;  and  when  the  Martignac 
Ministry  fell  on  a  question  of  municipal  organization,  the  influence 
of  PoUgnac  (who,  by  the  by,  owed  his  life  to  the  Empress 
Josephine)  and  the  Duchess  of  AngoulSme  was  supreme.  Bour- 
mont,  who  deserted  Ney  the  night  before  Ligny,  carrying  with  him 
the  plans  of  the  campaign,  was  made  Minister  of  War.  Before  he 
had  done  anything  in  that  capacity  there  came  the  famous  protest 
of  the  221  Deputies,  and  the  Chambers  were  dissolved.  Barrot, 
though  very  far  from  being  a  conceited  and  intolerant  doctrinaire, 
belonged  at  this  time  to  the  Aide-toi,  le  Ciel  t'aidera  Society,  whose 
special  business  was  to  revise  the  lists  of  voters  in  the  Liberal 
interest,  and  to  furnish  advice  and  funds  to  those  wrongly  struck  off 
the  lists,  which,  till  lately,  had  been  re-made  every  year.  He  was 
therefore  retained  in  most  Begistration  Appeal  cases.  The  fate  of 
Manuel,  who  had  been  arrested  in  his  place  as  a  Deputy  for  saying 
that  the  Bourbons  had  been  received  "  with  repugnance,"  gave  the 
elections  a  special  interest  All  the  221  were  returned.  In  France 
great  importance  is  attached  to  speech-making,  whether  after 
dinner  or  at  funerals.  The  Liberal  party  nearly  split  on  the  ques- 
tion what  toast  should  be  given  at  the  election  banquet,  the  elder 
Cavaignac  threatening  to  break  his  glass  if  the  name  of  the  king 
were  introduced.  The  toast  actually  arranged  was :  "  A  constitu- 
tional Eang,  two  Chambers,  and  the  concurrence  of  three  Powers." 

W.  C.  S. 
{To  he  Continued,) 


ACT  OF  SEDERUNT  FOE  REGULATING  THE  FEES  AND 
CHARGES  OF  ENROLLED  LAW  AGENTS  PRACTISING 
BEFORE  THE  SUPREME  COURTS  OF  SCOTLAND. 

Edinburqh,  I6th  July  1876. 

The  Lords,  having  taken  into  consideration  a  Memorial  for  the 
Society  of  Writers  to  Her  Majesty's  Signet,  and  for  the  Society  of 
Solicitors  before  the  Supreme  Courts  of  Scotland,  and  also  a  Report 
by  a  Committee  of  the  Lords,  to  whom  the  said  Memorial  was  re- 
mitted. Enact  and  Declare  that,  from  and  after  the  15th  day  of 
October  next,  the  Table  of  Fees  and  General  Regulations  hereto 
appended  shall  be  in  force,  and  form  the  rules  for  regulating  the 
Fees  and  Charges  of  Enrolled  Law  Agents  practising  before  the 
Supreme  Courts  of  Scotland,  and  shall  come  in  place  of  the  Table 
of  Fees  and  General  Regulations  enacted  as  an  Interim  Rule  by 
Act  of  Sederunt,  19th  December  1835,  made  perpetual  by  Act  of 
Sederunt  17th  July  1841,  and  varied  by  Acts  of  Sederunt  7th  July 
1858  and  18th  March  1870. 
And  the  Lords  appoint  this  Act,  with  the  said  Table  of  Fees 
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and  General  Eegulations,  to  be  recorded  in  the  Books  of  Sederunt, 
and  printed  and  published  in  common  form. 

JOHN  INGLIS,  LP.D, 

Tahle  of  Fees  for  trolled  Law  Agents  in  the  Supreme  Courts  of 

Scotland. 

I. — General  Charges. 

Applicable  to  all  cases,  whether  in  Bill  Chamber,  Outer  House, 

Inner  House,  or  Teind  Court. 

1.  Taking  Instrtustians  to  conduct  case  of  complainers, 

petitioners,  and  pursuers,  or  respondents  and  de- 
fenders, including  charge  for  entering  appearance, 
preparing  partibus,  interlocutor  sheets,  and  inven- 
tory of  process,  and  attending  to  all  the  necessary 
steps  of  form  previous  to  first  enrolment  according 

..,.-,,  /  From  £0  13    4 

to  the  nature  of  the  case,      .  .  s  m  3     3     0 

2.  Dravnng  Papers  per  sheet  (the  sheet  throughout  this 

Table  consisting  of  250  words) — 

(1.)  BiUs  for  Summonses  or  other  letters  passing  the 
Signet,         .  .  .  .  .016 

(2.)  Summonses  and  other  Signet  Letters,  Notes  of 
Suspension  and  Answers,- and  other  papers  in  Bill 
Chamber,  Commissions  and  Diligences  against  Wit- 
nesses or  Havers,  Memorials  and  Precognitions, 
and  generally  aU  papers  not  required  to  be  drawn 
by  Counsel,  .  .  .  .  .060 

Fair  copies  of  Commissions  and  Diligences  against 
Witnesses  or  Havers  not  allowed,  and  duplicates  to 
be  charged  as  copies. 

(3.)  Inventories  of  Productions,  .  .  .030 

Memorials  or  other  information  for  the  use  of 
Counsel  shall  be  confined,  as  closely  as  the  case 
will  permit,  to  statements  of  facts,  without  argu- 
ment or  quotations  from  authorities ;  and  when,  in 
the  progress  of  a  case,  any  additional  Memorial 
shall  become  necessary,  the  same  shall  not  contain 
a  repetition  of  the  former  statements,  but  reference 
shall  be  made  thereto,  as  well  as  to  proofs,  deeds, 
writings,  or  correspondence  produced,  without  the 
same  being  quoted  at  length ;  and  if  quotations 
exceeding  one  page  each  in  length  shall  be  made, 
the  same  shall  be  chargeable  only  at  the  rate  of 
copying  instead  of  drawing  fees. 

Formal  Petitions  shall  contain  merely  references 
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to  tbe  chotet  of  fhe  Statute  vpoa  vhich  tlicj  are 
founded,  without  qaotatioii,  and  tbe  aDowanoe  far 
a  Note  in  the  KIl  Chamber,  or  to  have  a  canae  put 
to  the  Boll,  or  far  a  petition  far  a  new  Lord  QnUn- 
aiy,  shall  not  exceed  aoe  sheet, 
(4.)  Figoied  States  (when  ordered  by  Comt) — 

Oidinaij  size,      ..... 

Folio,        ....  {j^" 

JVoCe. — ^When  warrant  to  arrest  to  faiind  jmis- 
diction  far  an  action  in  the  Coort  of  Session  shall 
be  procured  in  a  Sheriff  Conrt^  the  expense  to  be 
allowed  for  obtaining  such  warrant  shall  not  exceed 
the  expense  of  obtaining  a  warrsnt  by  letters 
nnder  the  Signet 

3.  Copying  Papers  per  sheet — 

(1.)  If  in  EngUsh,       ..... 
(2.)  If  in  Latin,  ..... 

(3.)  Figured  States— 

Ordinaiy,  ..... 

Folio,        .  .  .  .  I  To 

No  allowance  is  made  for  an  Agenf  s  copy  of  a 
Memorial  to  Counsel,  nor  for  copies  of  any  papers 
or  productions  in  a  process,  except  such  as  may  be 
absolutely  necessary  for  conducting  it  Where 
more  than  three  copies  of  papers  are  necessary,  the 
same  shall  be  printed,  and  if  not  printed,  the 
chaiges  for  three  copies  only  shall  be  allowed  by 
the  Auditor. 

4.  Instructing  Counsel — 

(1.)  Letter  or  attendance  with  fee- 
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£1,  Is.  or  £2, 28.,  .  .  .  .068 

Exceeding  £2,  28.,  and  not  exceeding  £5,  6s.,  .    0  10    0 

Exceeding  £5,  Ss.,  and  not  exceeding  £10, 10s.,  .  0  13  4 
Exceeding  £10,  lOs.,  .  .  .10    0 

(2.)  Fixing  Consultation  mth  Counsel  where  more 
than  one,      .      •      .  .  .  .050 

5.  Bevising  Papers  dravni  by  Counsel-r- 

Not  exceeding  5  sheets,       .  .  .  »    0    5    0 

Exceeding  6  sheets,  and  not  exceeding  10  sheets,  .  0  10  0 
And  for  every  additional   10  sheets  (yt  part  of 

10  sheets,  .  .  .  .050 

The  revisal  of  papers  drawn  by  Counsel  to  be 

chaiged  according  to  their  length  as  finally  lodged. 


ACrr  09  SSDEBUMT.  443 


6.  Attendances,  &c.— 


(1.)  Each  necessary  attendance  at  a  consultation  of 
Counsel,  where  a  fee  is  paid  with  or  mthout  a 
Memorial;  attending  the  Auditor  at  the  taxation 
of  an  account,  or  an  Accountant,  Surveyor,  Engineer, 
Architect,  Tradesman,  or  other  person,  to  whom  a 
remit  shall  be  made  by  the  Court,  or  at  a  proof,  or 
jury  trial,  or  an  examination  of  Parties  or  Havers, 
or  visitation  or  inspection  ordered  by  the  Court; 
making  searches  of  any  of  tbe  public  records  or 
other  like  attendances,  where  the  same  shall  be 
considered  proper  and  necessary,  or  ordered,  or 
authorized  by  the  Court — 

(a)  If  in  Edinburgh  or  its  neighbourhood,  not  exceed- 
ing half  an  hour,  .  .£068 

Exceeding  half  an  hour,  but  not  exceeding  an 
hour,  .  .  •    0  10    0 

And  for  each  half-hour  thereafter,  .  .050 

(h)  If  at  a  distance  from  Edinburgh,  but  in  Scotland, 
for  the  time  occupied  in  such  business  (including 
travelling)  at  the  rate  per  day  of,     .  .  .440 

Besides  reasonable  traveling  charges,  and  an 
allowance  for  maintenance,  at  a  rate  not  exceeding 
per  day,  .    1  11    6 

(e)  If  in  England  or  Ireland,  for  the  time  occupied 
in  such  business  (including  travelling),  at  the  rate 
per  day  of,  .  .  .  .  '550 

Besides  reasonable  travelling  charges,  and  an 
allowance  for  maintenance,  at  a  rate  not  exceeding 
per  day,       .  .  .  .     1  11     6 

If  in  London,  the  allowance  for  maintenance  to 
be  at  a  rate  not  exceeding  per  day,  .220 

And  the  Agent  shall  be  allowed,  in  addition  to 
time  in  London,  a  day  for  going  to  London,  and  a 
day  for  returning  to  Edinburgh. 
{d)  If  during  si^ch  absence  from  Edinburgh,  .the 
time  necessarily  occupied  in  actual  business  during 
any  day  shall  exceed  eight  hours,  the  Agent  shaU 
have  allowance  for  such  additional  time  at  the  rate 
for  each  hour  of,      .  .  .  .     0  10    0 

(e)  But  when  business  may  be  properly  performed 
by  a  liocal  Agent,  the  Auditor  in  taxing  an  account 
shall  only  allow  such  expenses  as  would  have  been 
incurred  if  it  had  been  done  by  the  nearest  Local 
Agent 
(2.)  Allowance  to  Agent  for  time  of  Clerk  necessarily 
occupied — 
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(a)  If  in  Edinbmgfa  or  neighboailiood,  p^  hour,      .£050 

(6)  At  adLstaiice^acconlingtoiiatareof  bosi- f  From    110 

ness,  per  day,  I  To         2    2     0 

And  in  addition  reasonable  travelling  chaiges  and 
personal  expenses,  the  latter  not  exceeding  per  day,    110 
(3.)  Attendance  lodging  application,  and  procuring 
deliYerance  on  any  summaiy  appUcation  in  time  of 
vacation,  or  daring  any  recess  of  the  Coort^  .    0  10     0 

(4.)  Borrowing  a  Process  consisting  of  not  more  than 
40  numbers. 
Above  40  and  not  exceeding  100  numbers. 
Above  100  and  not  exceeding  200, 
And  for  eveiy  50  or  part  of  50  above  200  num- 
bers, .010 

But  if  only  a  part  of  the  Process  is  required,  ex. 

gr.,  an  interest  in  a  Process  of  Multiplepoinding  or 

Banking  and  Sale,  the  charge  to  be  according  to  the 

number  of  articles  requiring  to  be  borrowed. 

(5.)  Betuming  a  Process  and  getting  Beceipt  scored, 

one-half  of  the  above  fees. 
(6.)  Attendance  getting  a  Process  transmitted  from 

one  Clerk  to  another,  .034 

(7.)  Ordering  a  Caption  for  the  rotum  of  a  Process, 

and  intimating  same  to  opposite  Agent^       .  .050 

(8.)  If  the  Process  is  not  rotumed  after  intimation  by 
the  Clerk,  procuring  Caption,  intimating  the  same, 
and  instructing  Macer  or  Messenger  to  execute,      .050 

When  the  Caption  is  enforced,  the  above  fees  to 
be  paid  by  the  party  against  whom  it  is  directed, 
with  the  Clerk's  and  Macer's  fees,  the  several  fees 
to  be  paid  being  printed  or  marked  on  the  back  of 
the  Caption. 
(9.)  Inquiries  if  paper  of  opposite  Party  (ordered  by 
Interlocutor)  lodged,  .  .  .  .034 

But  this  to  be  charged  only  once  as  to  each  paper. 
(10.)  Examining  papers  lodged  by  opposite  Party,  and 
ascertaining  new  matter,  and  to  what  extent  ad- 
ditional information  may  be  required,  where  no 
Memorial  is  prepared  in  consequence,  the  same  fee 
as  allowed  for  revising  papers  drawn  by  Counsel 
according  to  their  length.  (See  No.  5.) 
(11.)  Lodging  each  paper,  and  productions  made  there- 
with, .  .  .  .034 

Or  if  productions  necessarily  lodged  separately 
from  paper,  the  same  fee. 
(12.)  Procuring  copy  of  an  Interlocutor,  .  .034 

This  fee  to  apply  only  to  important  Interlocutors 
in  a  cause. 
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Booking  the  Interlocutor  in  all  cases,  per  sheet,  .£016 

(13.)  Ordering  and  procuring  from  Clerk  any  Act  or 
Warrant,  Commission,  Diligence,  or  Decree,  or 
authentication  of  an  Interlocutor  or  order  of  Court, 
where  such  is  necessary,      .  .  .034 

(14.)  Instructing  Messenger  or  Officer  to  execute  or  in- 
timate the  various  kinds  of  Writs,  when  necessary — 
For  the  first  party  on  whom  service  or  intimation 
is  made,       .  .  .  .  .  .034 

For  every  other,  .  .  .  .010 

This  charge  to  include  examination  of  Executions. 

(15.)  Attendance  on  Beporter  with  proceedings,  &c.,  and 

getting  him  to  accept  Eemit,  .  .  .068 

(16.)  Attendance  on  Eeporter,  getting  up  his  report, 

and  settling  his  fee,  .  .  .  .068 

(17)  Attendance  on  a  Commissioner,  fixing  diet  of 
proof  or  examination  of  Parties  or  Havers,  and  in- 
timating the  same  to  the  opposite  Agent  or  Party, 
and  writing  certificate  of  intimation,  .  .    0  10    0 

(18.)  Attendance  on  Commissioner  under  Commission 
and  Diligence,  and  getting  up  his  report,  with  pro- 
ductions, &C.,  and  paying  his  fee,     .  .  .     0  10    0 

(19.)  Perusing  and  considering  Eeports  obtained  under 
Bemit,  or  productions  msule  by  opposite  party;  or 
recovered  under  a  Diligence,  whether  copies  be 
afterwards  made  or  not,  to  be  charged  according  to 
time  occupied. 

(20.)  Attendance  directing  Clerk  to  search  for  Process 

asleep,  including  preparation  of  Search  Note,  .050 

(21.)  Procuring  an  account  of  expenses  marked  by  the 
Clerk,  lodging  the  same  with  the  Auditor,  getting 
warrant  to  tax,  and  serving  the  same,  with  copy  of 
the  account,  on  opposite  Agent,  .  .068 

(22.)  Framing  Account  of  Expenses,  per  sheet,  .020 

(23.)  Drawing  Note  to  Extractor  for  Extract,  lodging 
the  same,  transmitting  Process,  and  procuring  and 
examining  Extract,  .  .  .  .    0  10    0 

(24)  At  the  end  of  each  Session — ^tbat  is,  in  March  and 
July — ^there  shall  be  allowed  to  the  agents  a  fee,  to 
be  called  "Session  Fee,"  to  cover  instructions  to 
Counsel  to  attend  callings  where  no  fee  sent ;  general 
consultations  with  them  during  the  progress  of  the 
case,  where  no  charge  is  made,  and  the  other  trouble 
not  allowed  in  a  case,  according  to  the  circum- 

.  r^v  /From    0  10    6 

stances  of  the  case,  •  *     1  To         3    S    0 

7.  Correspondence — 
(1.)  Each  Letter,  not  exceeding  one  page  of  125  words,    0    3    4 
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Exceeding  one  page,  but  nol  exceeding  two  pages,  £0    5    0 
And  for  each  page  or  part  of  a  page  beyond  the 
first  two  pages,  .026 

Bat  mere  formal  Letters  (snch  as  simply  trans- 
mitting or  annexing  copies  of  papers)  to  be  charged 
each,  .  .  .  .016 

(2.)  Tel^rams  (including  attendance  transmitting),   .050 

(3 )  Circulars.    Frnming  same,  {  J^™    0    5    0 

Each  copy  according  to  length,  i  J^^    0     16 

To  be  printed  if  found  to  be  less  expensiTe  than 
copying. 

Addressing  and  despatching  printed  Circulars*  not 
exceeding  20  in  number,  .  .  .020 

If  more  in  number,  at  same  rata 

(4)  Ordering  Advertisements — 

Each  paper,  including  settlement  of  newspaper 
accounts,  •  .  .034 

8.  PrifUinff — 

(1.)  Framing  title  and  index  to  print,  per  sheet, 

(2.)  Instmeting  printer,  .... 

(3.)  Where  copies  for  printer  not  charged,  making  up 
set  of  papers  for  printer,      .... 

(4)  Beyising  and  correcting  proofs — 

Not  exceeding  5  pages,    .... 
Above  5  pages,  but  not  exceeding  10  pages. 
Above  10  pages,  but  not  exceeding  20  pages. 
And  for  every  additional  10  pages, 
No  fee  for  revisal  shall  be  allowed  where  material 
inaccuracies  shall  have  been  committed. 

II. — ^BiLL  Chamber. 
1.  Ordinary  Bfidness — 

(1.)  Framing  (including  fair  copy)  and  lodging  Caveat,    0  10    0 

(2.)  Lodging  a  Note  of  Suspension,  and  inquiring  for 
the  Interlocutor  or  Deliverance  thereon,  and  procur- 
ing Certified  Copy  or  Sist  for  Intimation,   .  .068 

(3.)  Instructing  to  Intimate,  or  getting  Intimation 
accepted,  .  .  .  .034 

And  for  each  party  after  the  first,  .  .010 

(4)  Betuming  the  Certificate  of  Intimation  to  Bill 
Chamber  Clerk,  .  .034 

(5.)  In  cases  where  it  may  be  necessary  to  wait  on 
the  Clerks  to  the  Bills,  or  on  the  Lord  Ordinary  at 
extra  hours,  in  order  to  procure  a  Sist  or  Interlocutor, 
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or  at  a  hearing  before  the  Lord  Ordinary  when  such 
sliall  be  ordered,  for  tbe  first  half-hour,       .  .£068 

Above  half  an  hour  and  exceeding  an  hour,        .    0  10    0 
And  for  each  half-hour  thereafter,  .  .050 

(•6.)  Taking  out  Bond  of  Caution,  returning  the  same 
when  executed  to  the  Clerk,  and  intimating  tbe 
lodgment  to  the  opposite  Agent,  .  .     0  10     0 

(7.)  Getting  up  the  Bond  to  \ie  attested,  returning 

when  attested  to  the  Clerk,  and  intimating  the  same,     0     5     0 
(8.)  Ordering  copy  of  the  Statement  of  Facts  for  the 

Respondent,  and  procuring  the  same,  .  .034 

(9.)  Preparing  for  discussion  where  Counsel  not  em- 
ployed,        .  .  .  .    0  13    4 
(10.)  Lodging  and  intimating  to  opposite  Party  or  Agent 

each  Paper  or  Note  to  the  Lord  Ordinary,  .  .034 

(11.)  Inspecting   the    Books,  and    making    inquiries 

whether  Answers  have  been  lodged,  .  .034 

This  to  be  charged  only  once. 
(12.)  Inspecting  Books  for  Lord  Ordinary's  Interlocutor,    0    3    4 
Taking  copy  thereof,  per  sheets    .  .  .016 

(13.)  Taking  out  passed  Note  to  expede,  or  ordering  and 

procuring  Certificate  of  Befusal,      .  .  .034 

(14.)  Inspecting  Books,  and  making  inquiry  whether 
Caution  has  been  found,  and  consenting  or  objecting 
thereto,  .  .  .    0  10    0 

(15.)  Do.    as  to  each  Attestor,  and  consenting  or  ob- 
jecting to  him,  .050 
(16.)  Ordering  and  taking  out  Extract  of  Decree  for 

Expenses,     .  .  .  .  .  .050 

2.  Mercantile  SequestrcUiana — 

(1.)  Beceiving  instructions  and  explanations  to  apply 
for  Sequestration,  and  writing  Mandate,      .  .    0  10    0 

(2.)  Attendance  presenting  and  obtaining  Deliverance 
on  the  application,  .  .  •  .  .068 

(3.)  Transmitting  to  Sheriflf-Clerk,      .  .  ,050 

(4)  Drawing  Abbreviate  of  Sequestration,  and  getting 
same  entered  in  Blister  of  Inhibitions,      .  .068 

(5.)  Inserting  Advertisement  in  each  Oazette,  whether 
Edinburgh  or  London  Gazette,  besides  the  usual 
fees  of  (kawing  the  Advertisement  according  to  tbe 
length,  .  .  .  .034 

(6.)  Obtaining  Deliverance,  declaring  Election  of 
Trustee  and  Commissioners,  .068 

(7.)  Taking  out  Bond  of  Caution,  getting  it  signed, 
and  lodging,  .  .  .  .    0  10    0 

(8.)  Taking  out  Act  and  Warrant,  and  transmitting 
same  to  Accountant  in  Bankrupteyi  .  .068 
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(9.)  Drawing   Abbreviate  of  Trustee's  Confirmation, 

and  copying  and  recording  the  same,  .£068 

(10.)  Framing  Note  when  first  Dividend  payable,  and 

list  of  Commissioners,  and  lodging  same,  .     0  10     0 

Note. — The  other  charges  in  Sequestrations  to  be 
the  same  as  charges  for  similar  or  analogous  business 
in  the  Bill  Chamber. 


III.— Outer  House. 

(1.)  Enrolling  a  Cause  before  the  Lord  Ordinary,  and 
intimating  Enrolment  to  opposite  Agent — 

Where  only  one,  .  .034 

For  each  other,     .  .  .010 

(2.)  Attendance  at  calling  in  Motion  Eoll,  not  exceed- 
ing half  an  hour,  .  .068 
Above  half  an  hour,  but  not  exceeding  an  hour,  .     0  10    0 
And  for  each  half-hour  thereafter,  .050 
But  there  shall  be  no  charge  for  attendance  when 
the  cause  is  not  called,  nor  where  the  calling  proves 
abortive,  unless  when  this  shall  occur  without  fault 
or  neglect  of  the  Agent. 

(3.)  Attendance  and  inquiries  as  to  a  Cause  at  Avi- 
zandum,     .  .  .  .  .050 

This  to  be  only  once  stated  for  such  inquiries 
and  attendance. 

(4.)  Putting  up  each  Protestation  for  production  of 
Summons,  or  other  proceeding  at  the  Minute-Book, 
or  for  not  calling,  enrolling,  or  insisting  in  the 
Action,  including  framing  the  Note,  .  .050 

(5.)  Attendance  on  Clerk  producing  Summons  or 
other  proceeding  and  obtaining  Certificate,  and 
thereafter  on  the  Keeper  of  the  Minute-Book  getting 
protestation  scored,  .  .  .050 

(6.)  Copy  of  the  unadjusted  Eecord  for  the  printer, 
per  sheet,     .  .  .016 

(7.)  Lodging  prints  with  the  Clerk  and  opposite 
Agent,  .  .  .  .  .  .050 

(8.)  Bevising  the  print  of  unadjusted  Becord  (as  in 
General  Charges). 

(9.)    The  papers  which  form  the  Becord  being  lodged 
on  both  sides.    For  the  Agent's  trouble  in  going  ' 
through  the  whole  proceedings  and  productions,  and 
carefully  considering  these  with  a  view  to  closing 
the  Becord,  including  meetings  with  Counsel     In 

discretion  of  the  Auditor,     .  .  -j  -,    ^    2     2     0 

(10.)  Instructing  printer  to  print  Becord  as  adjusted,    0    3    4 
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(11.)  Revising  proof  of  Closed  Record, — one-half  of 
fees  of  previous  revisaL 

(12.)  Lodging  prints  of  Closed  Record  with  the  Clerk,  £0    3    4 

(13.)  When  the  case  is  in  the  Procedure  or  Debate 

Roll,  preparing  for  discussion,  .  .  .     0  13    4 

(14.)  When  the  case  remains  in  the  Roll  till  another 
session,  again  preparing  for  discussion,         .  .068 

(15.)  Debate  fee  to  be  fixed  by  the  Auditor  according 
to  circumstances  of  case,      •  •  .  f  From    110 

iTo  4  4  0 
But  no  other  charge  shall  be  made  for  attend- 
ances in  respect  of  case  being  in  the  Procedure  or 
Debate  Roll,  however  long  the  debate  may  have 
been  continued,  or  how  often  the  case  may  have 
been  called  for  such  debate,  or  for  watching  when 
the  case  is  in  the  RoU  without  being  called. 

(16.)  Each  intimation  ordered  on  the  waUs  and  in  the 

Minute-Book,  and  writing  Certificate,         .  .034 

(17.)  Attendance  inquiring  for  or  obtaining  Decree  in 
absence,       .  .  .  .  .  .050 

(18.)  Attendance  lodging  with  the  Auditor  an  Account 
for  Decree  in  absence,  and  taking  up  same  when 
taxed,  •  .  .  .  .  .050 

IV. — Inner  House. 

(1.)  Boxing  each  printed  paper  in  the  Inner  House, 
lodging  the  Record  copy,  intimating  the  same  to  the 
opposite  Agent  when  that  is  necessary,  and  enroll- 
ing in  tlie  Inner  House  rolls,  .  .  .     0  10     0 

(2.)  Examining  Reclaiming  Note  and  printed  papers 
appended  thereto  lodged  by  opposite  party. 

Examining  printed  papers  separately   boxed  by 
opposite  party. 

Examining  print  of  appeal  from  Sheriff  Court 
and  Appendix. 

One-half  of  the  charges  for  revising  proofs  as  in 
General  Charges. 

(3.)  Attendance  at  the  moving  in  the  single  Bills 
where  no  discussion,  .... 

(4.)  For  each  day  in  which  a  case  stands  in  the  Sum- 
mar  or  Short  Roll,  thougli  not  called, 

(5.)  Preparing  for  attending  discussion  in  Summar  or 
Short  Roll,  ..... 

(6.)  When  the  case  remains  in  the  Roll  till  another 
session,  again  preparing  for  discussion, 

(7.)  Attending  discussion  of  case  in  the  Summar  or 
Short  Roll,  or  at  advising,  if  the  same  shaJl  not 
exceed  two  hours,    ..... 
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And  if  it  shall  exceed  two  hours,  then  for  each 
additional  half-hour,  .  .  .£050 

(8.)  Intimating  each  incidental  Petition  Note  or 
Minate  requiring  intimation  by  the  r^ulations  of 
the  Court,  including  Certificate  of  intimation,         .050 

If  intimated  to  more  parties  than  one,  then  for 
each  additional  intimation,  .  .010 

(9.)  Each  intimation  ordered  on  the  walls  or  in  the 
Minute-Book,  and  writing  Certificate,  •  .034 

V. — Jury  Truls  and  Proofs. 

1.  AgevvCs  Charges — 

(1.)  In  addition  to  the  charge  in  ordinary  cases  for 
enrolment  and  intimation  there  shall  be  allowed, 
after  issues  are  adjusted  for  each  notice  of  motion 
lodged  in  process  and  boxed  to  the  Court,  .  .034 

and  also  charges  for  copies  of  the  notice. 

(2.)  No  charge  shall  be  allowed  for  journeys,  attend- 
ances, or  correspondence  in  connection  with  the 
precognition  of  witnesses,  but  in  lieu  thereof,  and 
in  adciition  to  the  ordinary  drawing  fees  of  precog- 
nition, so  far  as  relevant  and  necessary  for  the  case, 
a  charge  shall  be  allowed  to  be  called  "  Instructions 
for  Precognition,"  according  to  the  circumstances 
of  the  case,  .  .  .  A  From     0  13     4 

ITo         4    4     0 
and  in  addition  reasonable  travelling  and  personal 
expenses  as  for  the  nearest  Local  Agent. 

A  copy  of  the  Precognitions  for  the  use  of  the 
Agent  shall  be  allowed. 

(3.)  Perusing  Eecord,  Productions,  Precognitions,  &c., 
before  trial  or  proof,  and  preparing  for  same,  accord- 
ing to  time  occupied  and  the  importance  of  the 
case,  ....  .(From    0  V^    4 

iTo         3    3     0 

(4)  In  the  event  of  a  party  in  a  trial  or  proof  being 
represented  by  one  Counsel  only,  allowance  may  be 
made  to  the  Agent,  should  the  case  appear  to 
warrant  it,  for  the  attendance  of  a  Clerk  at  one- 
half  the  rate  chargeable  for  the  Agent's  attendance. 

2.  Plans— 

No  allowance  shall  be  made  for  Plans  lodged  in 
process,  or  prepared  for  use  of  Counsel,  except  such 
as  are  either  ordered,  or  subsequently  sanctioned, 
by  the  Court,  prepared  by  mutual  arrangement  of 
parties,  or  proved  and  put  in  at  the  trial  or  proof 
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3.  Allowances  to  fVitnesses — 

The  charges  for  Witnesses  attending  a  trial  or 
proof  shall  not  be  stated  in  the  body  of  the  account, 
but  in  a  separate  Schedule  to  be  appended  to  the 
account,  and  which  Schedule  shall  be  in  the  form 
annexed. 

The  allowances  shall  be  as  follows : — 
(1.)   Where  the  Witnesses  reside  in  the  town  where  the 
trial  or  proof  takes  place — 

Labourers,  mechanics,  servants,  journeymen,  &a, 
per  day,  according  to  circumstancesi  •  f  ITrom  £0    5    0 

(To         0    7    6 

Tradesmen,  shopkeepers,  innkeepers,  clerks, 
farmers,  manufacturers,  auctioneers,  &c.,  per  day, 
according  to  circumstances,  .  .  f  From    0  10    0 

JTo         110 

Gentlemen,  merchants,  bankers,  clergymen,  &c., 
per  day,       .  .  .  .  .  .110 

Professional  persons,  such  as  writers  or  solicitors, 
accountants,  physicians,  surgeons,  eminent  archi- 
tects, civil  engineers,  surveyors,  etc.,  per  day. 

Women,  according  to  their  station  in  life,  f  From 
per  day,       .  .  .  .  ( To 

The  above  allowances  being  in  full  of  all  the 
above  respective  classes  of  persons  shall  be  entitled 
to  demand  for  their  trouble  and  maintenance,  and 
no  separate  charges  shall  be  allowed  for  hotel  ex- 
penses or  otherwise  in  respect  of  Witnesses. 
(2.)  Where  the  Witnesses  do  not  reside  in  the  town 
where  the  trial  or  proof  taJces  place — 

They  shall  be  allowed  at  the  above  rates  for  the 
time  necessarily  occupied  by  them  in  going  to, 
remaining  at,  and  returning  from  the  place  of  trial 
or  proof,  besides  reasonable  travelling  charges 
for  going  to  and  returning  from  the  place  of  trial 
or  proof,  according  to  their  rank  and  station  of  life, 
and  with  reference  to  the  means  of  conveyance 
to  and  from  their  respective  places  of  residence, 
such  as  steamboats,  railways,  etc.  The  said  allow- 
ances for  travelling  shall  not  exceed  in  whole  the 
rate  of  sixpence  per  mile  for  going  to,  and  the  same 
for  returning  from  the  place  of  trial  or  proof;  and 
in  cases  where  it  is  found  necessary  to  employ  pro- 
fessional or  scientific  persons,  such  as  physicians, 
surgeons,  chemists,  engineers,  land-surveyors,  or 
accountants,  to  make  investigations  previous  to  a 
trial  or  proof,  in  order  to  qualify  them  to  give 
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evidence  thereat,  such  additional  charges  for  the 
trouble  and  expenses  of  such  persons  shall  be 
allowed  as  may  be  considered  fair  and  reasonable, 
provided  that  the  Judge  who  tries  the  cause  shall 
— on  a  motion  made  to  him  either  at  the  trial  or 
proof,  or  within  eight  days  thereafter  if  in  session, 
or  if  in  vacation  within  the  first  eight  days  of  the 
ensuing  session — certify  that  it  was  a  fit  case  for 
such  additional  allowance. 

Receipts  or  vouchers  for  all  the  sums  stated  as 
paid  to  Witnesses  shall  be  produced  to  the  Auditor 
at  the  taxation  of  the  account,  otherwise  the  same 
shall  not  be  allowed. 

The  names  of  the  Witnesses  examined  at  the 
trial  or  proof  shall  be  stated  separately,  as  in  the 
annexed  Schedule,  from  those  not  examined;  and 
if  the  expenses  of  all  or  any  of  the  latter  class  of 
Witnesses  shall  be  demanded,  the  grounds  or  rea- 
sons for  such  demand  shall  be  stated  in  a  note 
appended  to  the  Schedule,  as,  for  example,  that 
the  Witness  was  cited  to  prove  a  certain  fact  or 
writing  which  the  opposite  party  had  refused  to 
admit  before  trial  or  proof,  but  which  was  admitted 
at  the  trial  or  proof,  whereby  the  examination  of  the 
Witness  was  rendered  unnecessary ;  or  (in  the  case 
of  a  defender)  because  the  pursuer  had  failed  to 
prove  his  case  in  consequence  of  which  the  defender's 
Witnesses  were  not  examined,  but  in  this  latter  case 
it  ought  to  be  shown  that  all  the  Witnesses  charged 
for  were  properly  and  necessarily  cited,  the  general 
rule  being  that  the  expense  of  Witnesses  not  ex- 
amined shall  not  be  allowed  unless  a  good  and  valid 
reason  shall  be  assigned  for  their  non-examination. 
In  the  absence  of  a  note  in  terms  of  this  direc- 
tion the  Witnesses  not  examined  shall  be  disallowed 
by  the  Auditor. 

The    charges    of   Messengers  and   Officers    for 
executing  Summonses  or  Citations  of  Witnesses  or 
Havers  and  returning  an  Execution  shall  be  at  the 
rate  of— 
Per  mile  for  travelling,    .  .  •  .  .£016 

For  each  copy  or  citation,  .  .  .016 

Including  all  expenses  of  travelling,  etc.,  or  for 
each  citation  if  the  Defender,  Haver,  or  Witness 
resides  in  the  same  town  as  the  Messenger,  .026 
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FosM  OF  Schedule 
Befeixed  to  in  the  foregoing  Regulations. 


WitneflAed*  names  and 
designations. 

Distance  from 
place  of  trial. 

Number  of  days 
absent,  and  rate 

per  day. 

* 

Total  sums 
paid. 

Taxed  ofT  by 
the  Auditor. 

1.  WitDesses 

examined, 

2.  Witnesses  not 

examined, 

• 

• 

1 

VI. — Clerks  of  Counsel. 

Where  Counsers  Fee  £1,  Is.,  to  the  Clerk,  .£026 

Do.  do.        £2,  2s.,  £3.  3s.,  £4,  4,  do.,  .060 

Do.  do.        £5,  5s  to  £10,  lOs.,  inclusive,  do.      0     7    6 

Where  Fee  above  £10,  10s.,  5  per  cent  on  amount. 

For  writings — Drafts,  per  sheet,  .  .  .009 

Opinions,  including  Draft,  Fair  Copy, 

and  Booking,  per  sheet,  .  .016 

JOHN  INGLIS,  /.P.2>. 

General  Beoulations  as  to  the  Preparation  and  Taxation 
OF  Accounts  for  Judicial  Proceedings. 

1.  This  Table  of  Fees  shall  regulate  the  taxation  of  accounts,  as 
well  between  Agent  and  Client  as  between  party  and  party ;  but 
with  this  distinction,  that  where,  as  between  party  and  party, 
general  charges  of  limited  amount,  such  as  ''Taking  Instructions" 
at  the  commencement  of  a  case,  "  Instructions  for  Precognition," 
and  "  Session  Fee,"  only  are  allowed,  it  shall  be  in  the  option  of 
the  Agent  as  against  the  Client  to  substitute  for  these  general  fees 
detailed  charges  for  all  necessary  business  in  connection  with  the 
case,  the  rates  of  charge  being  regulated  by  this  Table. 

2.  In  judicial  taxations  between  party  and  party,  there  shall  be 
only  one  account,  in  which  the  whole  business  chaigeable  against 
the  opposite  party  shall  be  stated  continuously,  by  whatever  Agent 
performed,  the  Agents  employed  making  their  own  arrangements 
as  to  the  portion  payable  to  each.  The  **  Session  Fee  "  provided  in 
the  Table  shall  be  held  to  cover  all  communications,  written  or 
verbal,  between  the  Agent  and  Client,  and  also  between  the  dif- 
ferent Agents  who  may  be  employed  for  the  Client. 

3.  The  expenses  to  be  charged  against  an  opposite  party  shall 
be  limited  te  proper  "  Expenses  of  Process,"  without  any  allowance 
(beyond  that  indicated  in  the  Table),  for  preliminary  investigations, 
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subject  to  this  proviso,  that  Precognitiotis  (so  far  as  relevant  and 
necessary  for  proof  of  the  matters  in  the  record  between  the  par- 
ties), although  taken  before  t)ie  raising  of  an  action  or  the  prepara- 
tion of  defences,  and  although  the  case  may  not  proceed  to  trial 
or  proof,  may  be  allowed  where  eventually  an  Interlocutor  shall  be 
pronounced  either  approving  of  issues  or  aDowing  a  proof. 

4.  In  order  that  the  expense  of  litigation  may  be  kept  within 
proper  and  reasonable  limits,  only  such  expenses  shall  be  allowed, 
in  taxing  accounts  between  party  and  party,  as  are  absolutely 
necessary  for  conducting  it  in  a  proper  manner,  with  due  regard  to 
economy ;  ex,  gr,y  if  a  party  shall  think  proper  to  employ  an  un- 
necessary number  of  Counsel,  or  to  pay  higher  fees  than  are 
warranted  by  ordinary  practice,  the  extra  expense  thereby  occasioned 
shall  not  be  allowed  against  the  opposite  party. 

5.  Notwithstanding  that  a  party  shall  be  found  entitled  to  ex- 
penses generally,  yet  if,  on  the  taxation  of  the  account,  it  shall 
appear  that  there  is  any  particular  part  or  branch  of  the  litigation 
in  which  such  party  has  proved  unsuccessful,  or  that  any  part  of 
the  expense  has  been  occasioned  through  his  own  fault,  he  shall 
not  be  allowed  the  expense  of  such  parts  or  branches  of  the 
proceedings. 

6.  In  all  cases  where  Memorials  are  laid  before  Counsel,  the  fee 
paid  therewith,  together  with  the  date  of  payment,  is  to  be  marked 
on  the  back  in  legible  characters  (in  words),  and  the  paper  is  to  be 
afterwards  got  back  from  Counsel  with  his  signature  or  initials 
endorsed  thereon,  and  shall  be  produced  to  the  Auditor  at  the 
taxation  of  the  account  as  the  voucher  of  the  fee  stated  for  Coun- 
sel, otherwise  neither  the  charge  for  the  Memorial  nor  fee  shall  be 
allowed.  In  cases  where  fees  are  paid  to  Coimsel  without  a  Me- 
morial, a  certificate  imder  the  hand  of  the  Counsel  or  his  clerk  shall, 
if  required,  be  produced,  that  such  fees  were  actually  and  bona  fide 
paid  at  the  dates  stated  in  the  account ;  and  a  party  shall  not  upon 
any  account  be  allowed  to  pay,  or  state  higher  or  additional  fees  to 
Counsel,  after  he  has  been  found  entitled  to  expenses,  than  were 
actually  paid  at  the  time.  But  this  rule  does  not  apply  either  to 
cases  on  the  Poors'  Eoll,  or  to  such  as  have  been  conducted  gra- 
tuitously by  the  Agent  and  Coimsel,  on  account  of  the  poverty  of 
the  party. 

7.  When  a  remit  shall  be  made  by  the  Court,  regarding  matters 
in  the  Record  between  the  parties,  to  an  Accountant,  Engineer,  or 
other  Reporter,  the  Agents  shall  not,  without  special  agreement,  be 
personally  responsible  to  the  Reporter  for  his  remuneration, — the 
parties  alone  being  liable. 

JOHN  INGLIS,  LP,D. 
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THE  EXTRADITION  TREATY. 

The  following  able  and  learned  letter  by  the  distinguished  Ameri- 
can jurist,  the  Hon.  William  Beach  Lawrence,  appears  in  a  recent 
number  of  the  Albany  Law  Journal.  The  editor  of  that  journal 
says : — "  The  article  upon  the  Extradition  Treaty  which  appears  in 
this  number  of  the  Albany  Law  Journal  is  probably  the  ablest  con- 
tribution to  the  department  of  International  Law  that  the  discussion 
resultant  upon  the  Winslow  Extradition  Case  has  brought  forth. 
The  argument  of  Mr.  Lawrence  fully  covers  the  matter,  and  it  is 
fair  and  candid  in  respect  to  the  position  taken  by  all  the  interested 
parties.  It  is  well  worthy  the  attention  it  will  unquestionably 
receive  on  both  sides  of  the  Atlantic  from  all  interested  in  the 
jurisprudence  which  governs  the  intercourse  of  nations." 

"  My  Dear  Sir, — I  had  nearly  completed  a  chapter  on  Extradition 
for  the  fourth  volume  of  my  *  Commentaire  sur  le  Droit  Interna- 
tional,' etc.,  when  I  learned  that  a  question  had  been  raised  by  the 
United  States  as  to  the  interpretation  of  the  tenth,  or  Extradition 
article  of  the  treaty  of  August  9th,  1842,  between  the  United  States 
and  Great  Britain,  being  the  earliest  convention  on  that  subject 
now  in  existence,  to  which  either  of  these  countries  is  a  party. 

"  By  this  article  the  two  parties  agree  to  deliver  up  to  justice 
all  persons  charged  with  one  of  the  crimes  enumerated  in  the 
article,  viz.,  murder,  or  assault  with  intent  to  commit  murder,  or 
piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance  of  forged 
paper,  committed  within  the  jurisdiction  of  either,  and  who  should 
seek  an  asylum,  or  should  be  found  within  the  territories  of  the 
other.  But  it  is  provided  that  this  shall  only  be  done  upon  such 
evident  of  criminality  as,  according  to  the  laws  of  the  place  where 
the  fugitive  or  person  so  charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial  if  the  crime  or  offence  had 
been  there  committed,  and  it  gives  power,  jurisdiction,  and  autho- 
rity to  the  respective  judges  and  other  magistrates  of  the  two 
Governments,  upon  complaint  made  under  oath,  to  issue  a  warrant 
for  the  apprehension  of  the  fugitive  or  person  so  charged,  that  he 
be  brought  before  such  judges  or  other  magistrates  respectively,  to 
the  end  that  the  evidence  of  criminality  may  be  heard  and  con- 
sidered ;  and  it  further  prescribes,  as  a  condition  precedent  to  any 
surrender,  that  if  on  such  hearing  the  evidence  be  deemed  sufficient 
to  sustain  the  charge,  it  shall  be  the  duty  of  the  examining  judge 
or  magistrate  to  certify  the  same  to  the  proper  executive  authority, 
that  a  warrant  may  issue  for  the  surrender  of  such  fugitive. 

"  It  is  now  contended  by  the  United  States  that,  although  the 
requisition  is  for  a  specific  charge,  and  though  the  evidence  applies 
only  to  that  charge,  and  would  be  relevant  to  no  other,  if  such 
person  be  surrendered,  he  may,  upon  being  brought  within  the 
jurisdiction  of  the  party  demanding  the  surrender,  be  tried  not 
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merely  for  the  offence  for  which  he  has  been  demanded,  and  to 
which  the  evidence,  on  which  the  extradition  was  granted,  was 
alone  applicable,  but  for  any  other  crime  or  offence,  whether  it  be 
of  the  same  class  as  that  charged  or  of  another  description  of  crime 
or  offence  included  in  the  treaty,  or  even  for  an  offence  to  which 
the  treaty  in  no  matter  refers. 

"  A  demand  of  extradition  for  forgery  of  one  Winslow  having 
been  made  in  February  1876,  by  the  Government  of  the  United 
States  on  that  of  England,  and  the  latter,  induced  by  the  fact  that 
measures  had  been  taken  to  try  for  other  offeiic  'S  one  T^\vi*eMce, 
who  had  been  previously  surrendered  on  a  similar  charge,  and  tliut 
the  right  to  do  so  was  claimed  by  the  United  States,  having 
declined  to  make  the  surrender,  without  an  assurance  that  Win- 
slow  would  not  be  tried  for  any  other  than  the  particular  offence 
to  which  the  proceedings  related,  the  President,  by  his  message  of 
20th  June  1876,  submitted  to  Congress  *  to  determine  whether  the 
article  of  the  treaty  (of  9th  August  1842)  relating  to  extradition  is 
to  be  any  longer  regarded  as  obligatory  on  the  Government  of  the 
United  States,  or  as  forming  part  of  the  supreme  law  of  the  land/ 

"  The  view  taken  by  the  United  States  being,  as  I  conceived,  not 
only  at  variance  with  the  text  of  the  treaty  as  construed  by  the 
recognized  rules  of  interpretation  and  the  laws  of  both  countries 
passed  to  give  effect  to  treaties  of  extradition,  but  the  assertion  of 
a  claim  to  convert  a  concession  made  for  a  specific  case,  and  with 
proper  safeguards  against  abuse,  to  an  nnUmited  and  undefined 
criminal  jurisdiction  over  every  person  extradited  from  a  foreign 
State  under  whatsoever  pretext,  I  deemed  it  my  duty  to  defer  the 
publiQ^tion  of  my  work  till  I  could  have  an  opportunity  of  cor- 
recting my  conclusions  by  the  study  of  the  notes  of  the  eminent 
statesmen  by  whom  the  controversy  between  the  two  countries 
was  being  conducted. 

''  This  I  have  been  enabled  to  do,  not  only  by  an  examination  of 
the  papers  laid  before  Congress  in  the  case  of  Winslow,  but  in  the 
more  extensive  documents  submitted  to  Parliament,  including  the 
Earl  of  Derby's  note  to  Mr.  Hoffman  of  30th  June. 

''The  British  Government  meets  the  issue  tendered  by  the 
United  States.  The  essential  principles  of  extradition,  as  pre- 
sented by  England,  are  that  a  person  can  be  tried  for  no  offence 
except  the  one  for  which  he  is  surrendered.  This  h  the  proper 
construction  of  the  treaty  of  1842.  Her  Majesty's  Government 
thinks  that  the  Act  of  1870  is  important;  but,  without  it, it  would 
maintain  the  same  position.  The  Government  maintains  the  right 
of  asylum  until  criminality,  according  to  the  law  of  England,  is 
shown. 

" '  The  meaning  of  the  Article  X.  of  the  treaty  of  1842  obviously 
is,'  says  Lord  Derby,  '  that  the  country  which  is  called  upon  to 
surrender  a  person  who  is  under  it«  protection,  may  know  both 
the  crime  of  which  that  person  is  accused,  and  also  that  the  evi- 
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dence  discloses  facts  which  would  amount  to  that  crime  according 
to  the  law  of  the  surrendering  country/ 

"  *  If  a  person  within  the  jurisdiction  of  Her  Majesty  were  accused 
of  arson,  and  the  evidence  did  not  establish  a  case  of  arson  accord- 
ing to  British  law,  Her  Majesty's  Government  would  refuse  the 
extradition  ;  but  if  the  same  person  were  demanded  upon  an  alle- 
gation of  forgery,  and  a  primd  facie  case  of  forgery  according  to 
British  law  having  been  established,  he  were  surrendered,  and 
were  afterward  to  be  tried,  convicted,  and  punished  for  that  which 
nii-clit  b»i  arson  bv  foreij^n  law,  but  is  not  by  the  law  of  tliis 
c.)Uiirry,  lie  w  )ulil  he  convicted,  and  punished  for  the  very  offence 
for  which  his  surrender  had  been  in  the  first  instance  refused. 

**  *  The  circumstances  alleged  io  constitute  any  one  of  tlie  offences 
specified  in  the  treaty  may  be  such  as  to  show  the  close  connec- 
tion of  political  considerations  with  the  offence  charged,  and  the 
surrendering  country,  which  must  be  the  judge  of  whether  the 
offence  is  or  is  not  political,  must  have  an  opportunity  of  exercis- 
ing this  judgment  by  the  facts  of  the  case  being  presented  to  it. 

"  '  Her  Majesty's  Government  do  undoubtedly  and  unreservedly 
'maintain  that  the  Act  of  1870  imposes  no  condition  new  in  sub- 
stance upon  the  treaty  of.  18:^2,  inasmuch  as  the  true  meaning  of 
that  treaty  is  that  a  person  accused  of  a  specified  crime  or  speci- 
fied crimes  shall  be  delivered  up  to  be  tried  for  the  crime  or  crimes 
of  which  he  is  accused ;  and  an  agreement  between  two  powers, 
that  the  right  of  asylum,  equally  valued  by  both,  shall  be  with- 
drawn only  in  respect  of  certain  specified  offences,  implies,  as 
plainly  as  if  it  were  expressed  in  distinct  words,  that,  in  respect  of 
the  offence  or  offences  laid  to  his  charge,  and  such  offence  or 
offences  only,  is  the  right  of  asylum  withdrawn,  and  that  as  a  con- 
sequence, independently  of  the  Act  of  1870,  it  is  the  duty  of  each 
Gk)vemment  to  see  that  the  treaty  obligations  in  that  respect  are 
recognized  and  observed  by  the  receiving  power '  (Parliamentary 
Papers,  North  America,  No.  2,  1876 ;  further  correspondence 
respecting  extradition,  page  19). 

**  In  Older  to  enter  intelligently  on  the  examination  of  the  con- 
troversy, it  is  proper  to  disabuse  the  public  mind  of  the  erroneous 
impressions  which  exist  as  to  the  nature  and  character  of  Extra- 
dition Treaties,  and  the  extent  to  which  they  enter  into  the  adminis- 
tration of  criminal  justice. 

"  The  surrender  by  a  country  of  its  citizens,  or  even  of  foreigners, 
who  have  sought  a  refuge  in  it,  relying  on  the  right  of  asylum — 
a  right  which  is  an  inviolable  attribute  of  independent  sovereignty — 
,  finds  no  place  in  that  common  law  which  both  Englishmen  and 
Americans  have  ever  relied  on  .as  a  security  for  life,  liberty,  and 
property. 

"  How  far  such  a  surrender  is  consistent  with  Magna  Charta,  or  the 
biU  of  rights,  as  incorporated  into  the  organic  laws  of  all  the  States 
of  the  Union,  which  declare  in  terms,  more  or  less  precise,  that  *  no 
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member  of  the  State  can  be  disfranchised  or  depriYed  of  any  of 
the  riiihts  or  privileges  seemed  to  any  citizen  thereof  unless  by  the 
law  of  the  land  or  by  the  judgment  of  his  peers,'  or  with  the  Con- 
stitution of  the  United  States,  which  was  intended  to  protect, 
certainly  in  all  cases  of  federal  cognizance,  all  persons  within  our 
JMri'Hlietion  from  being  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  withoat  the  presentment  or  indictment  of  a  grand 
jury,  or  deprived  of  life,  liberty,  and  property  without  due  progress 
of  law,  and  which  professes  to  secure  '  in  all  criminal  prosecutions 
a  speedy  and  public  trial  by  an  impartial  jury,'  is  a  matter  which  it 
is  not  my  intention  to  discuss  in  this  place. 

"  The  unconstitutionality  of  any  treaty,  by  which  an  American 
citizen  could  be  delivered  up  as  a  fugitive  from  justice  to  the 
criminal  jurisdiction  of  a  foreign  power,  was  maintained  in  the  dis- 
cussions which  followed  the  single  case,  so  disgraceful  to  our 
anuals,  in  which  it  was  pretended  to  give  effect  to  the  treaty  of 
1794.  The  impossibility,  consistently  with  the  Constitution,  of 
subjecting  American  citizens  to  trial  before  a  Court  of  which  even 
a  portion  of  the  ju<Je»'S  were  foreiirners,  and  not  amenable  to  im- 
j)*'achioent  h^re.  was  made  the  ground  of  the  refusal  by  President 
Monroe  in  1818,  subsequently  repeated  in  1824,  to  unite  with 
Entfland  in  the  institution  of  mLxed  Courts  in  furtherance  of  the 
suppression  of  the  African  slave-trade. 

"  Waiving,  however,  the  examination  of  these  general  pro- 
positions, which  strike  at  the  root  of  the  power  of  extradition, 
whether  by  the  spontaneous  concession  of  a  State  or  by  treaty, 
there  is  another  preliminary  remark  proper  here  to  be  made,  and 
which  is  the  more  readily  introduced  in  this  place,  as  it  disposes  of 
the  array  of  decisions  of  municipal  tribunals,  adduced  by  the 
American  Secretary  of  State,  as  precedents  for  that  construction  of 
the  treaty  for  which  he  contends.  Extradition  Treaties  are  inter- 
national arrangements,  and,  like  all  other  matters  between  States, 
are  the  subjects  of  diplomatic  and  not  of  judicial  interpretation. 
Even  the  provisions  in  the  Constitution  of  the  United  States  declar- 
ing treaties  to  have  the  force  of  law,  and  which  brings  them  within 
judicial  cognizance,  can  apply  only  to  their  internal  operation,  and 
cannot  affect  foreign  powers,  unless  indeed  they  contravene  the 
Constitution,  in  which  case,  as  was  contended  by  Mr.  Marcy  on  the 
occasion  of  the  claim  by  the  French  Consul,  founded  on  the  treaty 
of  1852,  not  to  be  obliged  to  appear  in  Court  as  a  witness  in  a 
criminal  case,  is  the  treaty  void  (Lawrence's  'Wheaton,*  1863, 
p.  432). 

"That  the  extent  to  which  Extradition  Treaties  apply  is  a 
question  to  be  settled  by  the  political  department  of  the  Govern- 
ment, was  indeed  the  view  of  those  tribunals  on  whose  decisions 
Mr.  Fish  would  seem  to  rely  for  his  construction  of  the  treaty.  In 
Caldwell's  case,  Benedict,  J.,  says:  'The  prisoner  was  brought 
within  the  jurisdiction  of  the  United  States  by  virtue  of  a  warrant 
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of  the  executive  authority  of  a  foreign  Government,  upon  the  re- 
quisition of  the  Executive  department  of  the  Government  of  the 
United  States,  and  while  abuse  of  extradition  proceedings,  and  want 
of  good  faith  in  resorting  to  them,  doubtless  constitute  a  good  cause 
of  complaint  between  the  two  Governments,  such  complaints  do  not 
form  a  proper  subject  of  investigation  in  the  Courts,  however  much 
those  tribunals  might  regret  that  they  should  have  been  permitted 
to  arise.  To  hold  otherwise  would,  in  a  case  like  the  present,  put 
the  Government  on  trial  for  its  dealings  with  a  foreign  power' 
(  United  States  v.  Caldwell,  Blatchford's  '  Circuit  Court  Keports,'  vol. 
viii  p.  133). 

"  In  the  case  of  Adriance  v.  Lagrave,  in  the  Court  of  Appeals  of 
New  York,  it  was  said:  *  The  right  of  exemption  from  prosecution 
is  based  upon  the  faith  of  the  Government,  which  is  necessarily  un- 
certain, aii\d  is  a  political  and  not  a  judicial  question.  Congress 
doubtless  has  power  to  pass  an  Act  similar  to  the  English  Act  re- 
ferred to  (Act  of  1870),  as  the  whole  subject  of  extradition  is  con- 
fided to  the  Federal  Government.  It  has  exercised  this  power  by 
passing  an  Act  to  protect  the  fugitive  criminals  from  lawless 
violence  (15  U.  S.  Stat,  at  Large,  377,  §  1).  That  these  provisions 
ought  to  be  extended  to  protection  from  other  prosecutions  or  de- 
tention, I  do  not  doubt,  but  until  this  is  done  by  the  law-making 
power,  by  treaty  or  statutes,  we  feel  constrained  to  hold  that  the 
Courts  cannot  interfere '  (Adriance  v.  Lagrave,  *  New  York  Eeports/ 
vol.  lix.  p.  110). 

"  And,  in  the  case  of  Lawrence,  on  which  was  based  the  refusal 
to  surrender  the  prisoner  referred  to  in  the  President's  message, 
without  discussing  some  of  the  scarcely  tenable  reasonings  of  the. 
Court,  I  deem  it  sufficient  to  cite  the  paragraph  with  which  the 
judge  concludes :  *  If  an  agreement  exists  between  the  Governments 
of  the  United  States  and  of  Great  Britain,  such  as  is  set  forth  in  the 
plea,  the  performance  thereof  is  within  the  power  of  the  Govern- 
ment by  reason  of  its  legal  control  over  the  prosecuting  officer. 
And  all  that  need  be  said  here  is  that  such  an  agreement  can 
avail  nothing  to  a  defendant  setting  it  up  by  way  of  plea  to  the 
jurisdiction  of  the  Court  before  which  this  trial  is  moved  by  the 
Government '  (Parliamentary  Papers,  North  America,  No.  1,  1876, 
'Correspondence  respecting  Extradition,'  p.  77).  The  Court,  by 
overruling  the  demurrer,  only  decided  that  the  defence  under  the 
treaty  was  a  matter  for  the  consideration  of  the  Government,  whose 
duty  it  was  to  see  the  fulfilment  of  the  treaty,  and  which  the 
extraditing  Government,  not  the  individual,  could  exact.  The 
French  decisions  are  the  same,  as  will  appear  in  the  sequel. 

"  It  is  not  a  little  remarkable  that  this  last  passage,  which  we  take 
from  the  Parliamentary  Papers,  is  omitted  in  the  report  of  the 
opinion  of  Judge  Benedict  as  communicated  to  Congress.  Sir 
Edward  Thornton,  in  transmitting  it,  says:  'The  judge  finally 
throws  the  responsibility  upon  the  Government  of  the  United 
States '  (ib.  p.  72). 


460  THB  EXfRADinON  TBXATT. 

''  We  may  here  refer  to  a  case  of  some  notoriety  which  recently 
occurred  in  this  country,  which  shows  that  the  Executive,  in  the 
interpretation  of  Extradition  Treaties,  is  not  controlled  by  the  action 
of  the  Courts,  and  that  even  when  on  an  appeal  to  a  judge  from  the 
Commissioner's  decision  on  habeas  corpus^  where  the  Court  sustained 
the  Commissioner's  decision,  the  judgment  is  not  binding  on  the 
President  I  refer  to  the  case  of  Vogt,  who  was  arrested  here  on 
application  of  the  Minister  of  Grermany  for  an  offence  committed  in 
Belgium.  The  judge  sustained  the  Commissioner's  interpretation 
of  the  Extradition  Treaty  between  the  United  States  and  Prussia, 
that  the  terms,  crimes  '  committed  within  the  jurisdiction  of  either 
party,'  gave  to  Prussia  a  right  to  demand  the  extradition  of  one  of 
her  subjects,  for  an  offence  committed  in  a  country  foreign  to  the 
United  States  and  Prussia,  because,  according  to  the  Prussian  law, 
ha  might  be  tried  for  the  offence  in  Prussia.  The  President,  how- 
ever, disregarded  the  decision  of  the  Court,  and  refused  to  surrender 
the  prisoner  to  the  German  authorities. 

"  Vogt  was  afterwards  dischar<^ed  on  a  writ  of  habeas  corpus,  but 
was  re-arrested  at  the  demand  of  the  Belgian  minister,  a  Treaty  of 
Extradition  having  been  in  the  meantime  made  by  the  United 
States  with  Belgium.  In  deciding  on  a  writ  of  habeas  corpus,  in 
which  was  involved  the  conformity  of  the  documents,  on  which  the 
arrest  was  made,  with  the  treaty,  the  previous  proceedings  under 
the  Prussian  treaty  were  then  referred  to.  The  Court,  in  dis- 
charging the  writ,  said :  '  The  language  of  this  treaty  with  Prussia 
implies  that  if  the  examining  magistrate  deems  the  evidence 
sufficient  to  sustain  the  charge,  and  so  certifies  to  the  President,  a 
warrant  of  surrender  must  issue,  much  more  strongly  than  does  t^e 
language  of  the  treaty  with  Belgium.  Yet,  in  the  case  of  this  very 
prisoner,  when  his  surrender  was  asked  under  the  treaty  with 
Prussia,  for  the  same  alleged  offences  of  murder  and  arson  that  are 
involved  in  the  present  case,  after  the  examining  Commissioner  had 
committed  him  for  extradition,  and  this  Court  had  on  writs  of 
habeas  corpus  and  certiorari  held  the  commitment  to  be  legal,  and 
the  proceedings  had  been  certified  to  the  President,  the  President 
refused  to  issue  a  warrant  of  surrender  {in  re  Stupp,  alias  Vogt, 
Blatchford's  C.  C.  R,  vol.  xi.  p.  124).  In  that  case  his  refusal  was 
based  upon  the  construction  of  the  treaty.  It  is  not  to  be  doubted 
that  he  might,  under  like  circumstances,  properly  base  his  refusal 
upon  want  of  sufficient  evidence  of  criminality.  His  refusal  was  in 
the  exercise  of  an  undoubted  right.  Whether  he  would  have 
authority  to  order  and  enforce  the  surrender  of  a  fugitive,  after  his 
discharge  on  habeas  corpus  subsequently  to  his  commitment  by  a 
magistrate  for  surrender,  it  is  not  necessary  now  to  consider. 
Action,  such  as  was  lawfully  had  in  the  case  of  Stupp,  shows  that 
the  decision  of  a  Court  on  habeas  corpus  in  an  extradition  case,  that 
a  prisoner  is  lawfully  held,  is  not  binding  on  the  Executive  in 
reference  to  the  same  question  of  law.    Nor  could  it  be  binding  on 
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the  Executive  if,  on  the  writ,  the  prisoner  were  declared  to  he  law- 
fully held  on  the  facts  and  merits  of  the  case '  (Blatchford's 
C.  C.  R,  voL  xii  p.  516). 

''  As  it  will  appear,  Extradition  Treaties  of  the  character  of  those 
that  now  exist,  applying  to  the  ordinary  crimes  and  even  extended 
to  misdemeanours,  are  of  very  recent  origin.  BiUot,  in  his  *  Traits 
sur  TExtradition/  tells  us  that  the  term  '  extradition '  was  never 
used  in  any  public  Act  before  the  decree  of  19th  February  1791,  nor 
are  we  aware,  though  the  word  is  applied  to  them  by  modem  text 
writers,  that  it  was  used  in  the  English  version  of  any  British  treaty 
or  in  any  law  before  the  Extradition  Act  of  1870. 

"Though  treaties  of  surrenders  are  referred  to  in  ancient  times,  they 
were  not  treaties  for  the  administration  of  ordinary  criminal  juris- 
prudence, but  related  to  political  matters  as  affecting  the  security 
of  the  State,  involving  high  treason  and  sometimes  other  felonies. 
In  the  great  collection  of  Barbeyrac,  which  includes  the  whole 
period  from  1496  B.c.  to  Charlemagne,  we  find  enumerated 
treaties  to  deliver  up  obnoxious  pei'sons,  in  connection  with  treaties 
in  relation  to  persons  who  had  been  banished,  or  who  were  outlaws 
escaped  from  one  country  to  another  (Dumont  '  Corps  Diploma- 
tique Supplement,'  tome  1,  part  1,  pr^f.  p.  10,  12 ;  '  Histoire  des 
anciens  trait^s  depuis  les  temps  les  plus  recul^  jusqua  TEmpereur 
Charlemagne,  par  Barbeyrac,'  pp.  1,  474). 

"  Treaties  were  made  by  Charles  II.  with  Denmark  in  1661,  and 
with  the  States  General  in  1662,  for  the  rendition  of  the  regicides. 

"  The  arrangements  made  at  the  Congress  of  Vienna  for  the  new 
territorial  delimitation  of  the  Continent,  led  to  conventions  for  the 
surrender  of  political  refugees  between  Bussia,  Prussia,  and  Austria 
B»  late  as  1834.  In  1849  a  demand  was  made  by  Russia  and 
Austria  on  Turkey  for  the  delivery  up  of  the  Poles  and  Hungarians 
who  had  escaped  into  the  Sultan's  dominions,  and,  on  his  refusal, 
Bussia  and  Austria  suspended  all  diplomatic  intercourse  with  the 
Porte. 

"  In  reference  to  the  refugees  here  mentioned,  Lord  Palmerston,  in 
a  despatch  of  October  6,  1849,  to  the  British  Ministers  at  Vienna 
and  St.  Petersburg,  said :  *  If  there  is  one  rule  more  than  another 
that  has  been  observed  in  modern  times  by  independent  States, 
both  great  and  small,  of  the  civilized  world,  it  is  the  rule  not  to 
deliver  up  political  refugees.  The  laws  of  hospitality,  the  dictates 
of  humanity,  the  general  feelings  of  mankind,  forbid  such  surrenders, 
and  any  independent  Government,  which,  by  its  own  free-will,  was 
to  make  any  such  surrender,  would  be  universally  and  deservedly 
stigmatized  and  dishonoured,  unless  (he  adds)  a  State  is  bound  to 
extradition  by  the  positive  obligations  of  a  treaty ;  but  such  treaty 
engagements  are  few,  if,  indeed,  any  such  exist'  (La\^rence^ 
'  Wheat.'  1863,  p.  245). 

"  It  is  here  to  be  noted  that  the  principle  of  Extradition  Treaties 
does  not  apply  to  the  transfer  of  an  accused  person  from  one  part  of 
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a  Stale  to  anotlier  having  a  common  supreme  Goveniment;  there- 
f«ire  nothing  is  to  be  deiluced  from  the  rraditions  of  the  civil  law. 
The  lioman  Empire  had  one  supreme  ruler,  and  the  grounds  on 
which  remission  to  the  foruin  ddidi  was  founded,  rested  upon  the 
imperial  supremacy.  '  It  would  thus  seem/  said  Twiss,  '  that  in 
either  case,  whether  the  criminal  was  tried  in  the  place  where  he 
was  found,  or  sent  back  for  trial  to  the  place  where  the  crime  had 
been  committed,  the  authority  under  which  the  trial  or  the  remission 
of  the  criminal  took  place  was  one  and  the  same,  namely,  the  para- 
mount authority  of  the  emperor '  (Twiss  s  '  Law  of  Nations  in  Time 
of  Peace,'  p.  345). 

**  In  England  the  Courts  have  refused  to  discharge  prisoners 
arrested  for  crime,  in  Scotland  or  Ireland,  or  the  colonies,  and  before 
our  Bevolution  there  was  a  system  of  rendition  between  the 
different  American  colonies,  the  principle  of  which  is  embodied  in 
the  present  constitutional  provision.  The  case  is  the  same  now 
between  the  Swiss  cantons,  and  it  existed  among  the  States  of  the 
German  Confederation,  though  at  this  time  a  penal  law  for  all  the 
empire  leaves  scarcely  room  for  any  rule  of  extradition.  And  in 
this  respect  also  Norway  is  not  considered  a  foreign  country  as 
regards  Sweden  {Bemce  de  Droit  IniernatioTial,  1870,  p.  179,  note). 

"  We  find  in  Lord  Coke's  '  Third  Institute '  the  strongest  de- 
nunciation against  the  surrender  of  either  citizens  or  strangers  to 
foreign  States  to  be  punished  according  to  their  laws,  with  or 
without  treaty.  He  instances  no  adjudged  case,  but  cites  some 
which  show  how  strong  in  his  time,  both  in  England  and  on  the 
Continent,  was  the  feeling  that '  all  kingdoms  were  free  to  fugitives, 
and  that  it  was  the  duty  of  kings  to  defend  every  one  of  the 
liberties  of  their  own  kingdoms,  and  therefore  to  protect  them' 
(3  *  Institutes,'  180).  England  holds,  and  always  has  held,  as  a  great 
principle,  the  doctrine  of  refusing  to  surrender  those  who  may  have 
taken  refuge  in  her  dominions.  '  The  recent  deviations  from  this 
principle,'  says  Philliraore, '  are  bounded  by  the  letter  of  the  treaty 
which  constitutes  the  particular  case  of  exception'  (Phillimore, 
*  International  Law,'  voL  i.  p.  456). 

"  In  the  United  States  there  has  never  been  but  one  instance  of 
the  assumption  of  the  power  by  the  President  to  extradite,  in  the 
absence  of  any  treaty,  a  supposed  fugitive  from  justice  on  the 
application  of  a  foreign  Government,  and  that  case  is  not  likely  to 
be  hereafter  cited  as  a  precedent.  Arguelles,  a  governor  of  a  dis- 
trict in  Cuba,  was,  in  1864,  under  the  authority  assumed  by  Mr. 
Seward,  then  Secretary  of  State,  delivered  up  to  the  Spanish 
Minister,  under  charge  of  having  violated  the  laws  of  Spain  respect- 
ing the  slave-trade,  and  was  hurried  out  of  the  country  without 
any  opportunity  of  testing  the  validity  of  the  Act.  It  is  to  be 
remembered,  however,  that  that  happened  at  a  period  when  the 
people  of  the  North  were  specially  sensitive  as  to  anything  which 
might  affect  the  AMcan  race,  and  it  was  at  the  time  when  Mr. 
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Seward  boasted,  regardless  of  all  tlie  provisions  which  were 
supposed  to  exist  in  favour  of  civil  liberty,  that  by  the  ringing  of 
his  little  bell  he  could  instantaneously  commit  to  prison  any 
individual,  citizen  or  foreigner,  in  any  part  of  the  United  States, 
without  assigning  any  reason. 

"  The  course  pursued  in  Arguelles'  case  has  not  been  sustained 
by  the  present  administration,  as  will  appear  from  the  following 
extract  of  a  letter  of  July  28,  1873,  of  Mr.  Bancroft  Davis,  Acting 
Secretary  of  State,  to  the  Belgian  Minister,  Mr.  Delfosse : — '  The 
authority  of  the  Executive  to  abridge  personal  liberty  within  the 
jurisdiction  of  the  United  States,  and  to  surrender  a  fugitive  from 
justice  in  order  that  he  may  be  taken  away  from  their  jurisdiction, 
is  derived  from  the  statutes  of  Congress,  which  confer  that  ppwer 
only  in  cases  where  the  United  States  are  bound  by  treaty  to 
surrender  such  fugitives,  and  have  a  reciprocal  right  to  claim 
similar  surrender  from  another  power.  I  am,  therefore,  constrained 
to  decline  to  comply  with  your  request  for  the  surrender  of  Carl 
Vogt*  (Papers  relating  to  the  Foreign  Eelations  of  the  United 
States  1873,  vol.  i.  p.  81). 

''  At  the  time  of  the  Declaration  of  Independence,  England  had  no 
treaty  with  any  foreign  power  about  fugitives  from  justice.  The 
first  American  Secretary  of  State,  Mr.  Jefferson,  conceived  that 
there  were  insuperable  objections  to  their  surrender,  not  only  for 
the  reasons  to  which  I  have  alluded,  founded  upon  our  political 
institutions,  but  on  account  of  the  difference  of  laws  and  the 
manner  in  which  they  were  administered.  When  he  drew  up,  in 
1792,  a  project  to  regulate  the  relations  between  the  United  States 
and  the  adjoining  English  and  Spanish  possessions,  he  confined  the 
surrender  for  crime  simply  to  the  case  of  murder,  and,  as  a  pre- 
liminary measure,  besides  evidence  from  the  foreign  country,  which 
might  be  in  writing,  it  was  required  that  the  proceedings  should  be 
the  same  as  for  cases  of  murder  committed  on  the  high  seas,  and 
that  no  person  should  be  surrendered  until  a  'true  bill'  should 
have  been  found  by  the  grand  jury. 

**  These  negotiations  had  no  result,  but  an  article  for  the  sur- 
render of  persons  charged  with  the  crime  of  murder  or  forgery 
was  inserted  in  the  treaty  of  1794,  known  as  Jay's  Treaty.  Both 
of  these  crimes  were  then  punished  with  death ;  the  latter,  indeed, 
as  the  weU-known  case  of  Dr.  Dodd  shows,  being  deemed  by  the 
law  of  England  more  heinous  than  murder,  and  being  never  con- 
doned. This  appears  to  have  been  made  without  any  special 
instructions  from  our  Government,  at  least  I  can  find  none  among 
the  diplomatic  papers  accessible  to  me.  It  is  in  these  words: 
'Art.  XXVII.  It  is  further  agreed  that  His  Majesty  and  the 
United  States,  on  mutual  requisitions  by  them  respectively, 
or  by  their  respective  ministers  or  officers  authorized  to  make 
the  same,  will  deliver  up  to  justice  all  persons  who,  being  charged 
with  mv/rder   or  forgerj/  committed  within  the  jurisdiction  of 
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either,  shall  seek  an  asylum  within  any  of  the  countries  of  the 
other,  provided  that  this  shall  only  be  done  on  such  evidence  of 
criminality  as,  a4xoi'ding  to  the  laws  of  the  plaice  wliere  thefugiiive  or 
person  so  diarged  shall  he  founds  wovJd  justify  his  apprehension  and 
commitment  for  tried,  if  the  offence  had  been  titer e  committed.  The 
expense  of  such  apprehension  and  delivery  shall  be  borne  and 
defrayed  by  those  who  make  the  requisition  and  receive  the 
fugitive.' 

"  The  Supreme  Court  of  the  United  States  has  held  that  a  treaty 
is  in  its  nature  a  contract  between  two  nations,  not  a  legislative 
act,  and  does  not,  generally,  effect  of  itself  the  object  to  be  accom- 
plished, but  is  carried  into  execution  by  the  legislative  power  of 
the  respective  parties  to  the  instrument.  In  the  United  States, 
the  Constitution  declares  a  treaty  to  be  the  law  of  the  land.  It  is, 
consequently,  to  be  regarded  in  Courts  of  justice  as  equivalent  to 
an  Act  of  the  Legislature,  whenever  it  operates  of  itself,  without  any 
legislative  provision.  But,  when  the  terms  of  the  stipulation  im- 
port a  contract,  when  either  of  the  parties  engages  to  perform  a 
particular  act,  the  treaty  addresses  itself  to  the  political,  not  the 
judicial,  department,  and  then  the  Legislature  must  execute  the 
contract  before  it  can  become  a  rule  for  the  Court  (Peters'  Eep., 
vol.  iL  p.  314;  Foster  et  al.  v.  Neiison,  ib.,  vol.  ii  p.  737 ;  United 
Stoics  v.  Arredondo,  Lawrence's  *  Wheat.'  1863,  p.  458). 

''  It  would  seem  that  the  extradition  article  of  the  treaty  of  1794 
did  not  execute  itself,  but  required,  as  in  case  of  treaties  giving 
jurisdiction  to  foreign  consuls  over  merchant  ships  and  their 
crews,  an  Act  of  Congress,  which  was  never  passed,  to  put  it 
into  eflfect  Moreover,  it  is  a  recognized  principle  of  the  English 
Constitution  that  no  such  treaty  can  go  into  effect  without  an 
Act  of  Parliament,  and,  as  it  could  scarcely  be  contended  that 
the  treaty  could  be  binding  upon  us,  without  being  obligatory  on 
the  other  party,  it  may  well  be  contended  that  it  was  never 
binding  on  either. 

"  The  only  case  that  arose  under  this  treaty  was  that  of  Bobbins 
alias  Nash,  in  1799,  of  which  the  following  summary  is  given  in 
Phillimore: — 'A  citizen  of  the  North  American  United  States, 
who  had  committed  murder  within  the  jurisdiction  of  England, 
that  is,  upon  board  a  British  ship  on  the  high  seas,  was  delivered 
up  to  the  British  by  the  American  authorities,  although  it  was 
strongly  contended  that  the  article  of  the  treaty  was  contrary  to 
the  constitution  of  the  United  States ;  that  the  treaty  could  only 
relate  to  foreigners ;  that,  the  crime  having  been  committed  on 
the  high  seas,  the  Courts  of  the  United  States  had  competent 
jurisdiction;  and  that  a  grand  jury  ought  to  make  inquest  before 
a  party  was  sent  away  for  trial.  AH  these  objections  were  over- 
ruled, and  the  prisoner  delivered  up  to  the  British  consul '  (Philli- 
more's  '  International  Law,'  vol.  i  p.  460). 

''It  is  somewhat  extraordinary  that  this  case,  which  was  one 
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of  the  causes  of  the  overflow  of  the  administration  of  John 
Adams,  and  which  occupied  Coni^ress  daring  a  large  portion  of  the 
winter  of  1800,  and  effectually  for  nearly  half  a  century,  prevented 
the  United  States  from  considering  another  treaty  of  extradition, 
should  not  have  been  noticed  in  the  present  discussion,  on  which 
it  is  so  well  calculated  to  throw  light. 

**  Mr.  Fish  says :  *  When  the  United  States,  by  the  27th  section 
of  the  treaty  of  1794,  in  much  the  same  language  as  the  present 
treaty,  engaged  to  deliver  up  fugitives,  no  Act  whatever  was 
passed,  but  fugitive  criminals,  nevertheless,  were  given  up  on 
the  demand  of  Great  Britain  under  that  provision  of  the  treaty ' 
C  H.  of  R  Ex.  Doc.,'  No.  173,  1876,  p.  34). 

"  It  appears  from  the  history  of  the  case,  as  given  in  Wharton's 
'  State  Trials,'  392-457,  that  the  accused  was  in  prison  in  Charles- 
ton, S.  C,  in  1799,  on  suspicion  of  having  been  concerned  in  a 
mutiny  on  board  the  British  frigat.e  *Hermione'  in  1791,  which 
ended  in  the  murder  of  the  principal  officers,  and  carrying  the 
frigate  into  a  Spanish  port.  There  being  no  provision  in  the 
treaty  itself  as  to  its  execution,  and  no  law  for  carrying  it  into 
effect,  it  became  a  question  whether  the  subject  was  within 
executive  or  judicial  cognizance,  but  the  district  judge  for  South 
Carolina  (Judge  Bee),  who  said  that  he  at  first  had  doubts  of 
his  jurisdiction,  took  cognizance  of  the  case,  and  a  letter  of  the 
Secretary  of  State  to  him,  in  which  it  is  said  that '  the  President 
had  authorized  him  to  communicate  his  advice  and  request  that 
Thomas  Nash  might  be  delivered  up  to  the  consul  or  any  other 
agent  of  Great  Britain,  who  shall  appear  to  receive  him,'  did  not 
form  any  part  of  the  proceedings  on  the  surrender  which  were 
founded  on  the  issue  of  a  writ  of  habeas  corpus,  at  the  instance 
of  the  British  consul,  *  in  order  that  the  prisoner  should  be 
delivered  up  to  him  to  be  sent  to  Jamaica  in  accordance  with 
the  treaty.' 

"  On  the  part  of  the  consul  were  the  depositions  of  a  sailor,  who 
said  he  heard  a  person  who  answered  to  the  name  of  Nathan 
Bobbins,  declare  he  was  boatswain's  mate  on  board  the  '  Hermione ' 
when  she  was  carried  into  the  port  of  Gavilla,  and  that  sometimes 
when  he  was  drunk,  he  would  mention  the  'Hermione,'  clench 
his  fist  and  say, '  Bad.  luck  to  her,*  and  of  a  lieutenant  who  said 
'  that  a  man  confined  in  the  jail  of  this  district,  who  calls  himself 
Bobbins,  but  whose  real  name  he  believes  to  be  Thomas  Nash, 
was  a  seaman  for  a  certain  ;time  on  board  the  "  Hermione ; "  that 
after  he  left  the  "  Hermione "  she  was  seized  by  the  crew  and 
carried  into  an  enemy's  port ;  and  that  he  has  heard  from  the  de- 
positions of  others  in  courts-martial  that  the  man  whom  he 
believes  to*  be  named  Thomas  Nash  was  a  principal  in  the  com- 
mission of  the  said  acts  of  piracy  and  murder.' 

"On  behalf  of  the  prisoner  was  a  certificate  from  a  public 
notary  in   New  York,  dated   12th  May   1795,  that    Jonathan 
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Bobbins  was  a  citizen  of  the  United  States,  and  his  own  affidavit 
that  he  was  a  citizen  of  the  St-ate  of  Connecticut,  and  born  in 
Danbury  in  that  State ;  that  he  had  never  changed  his  allegiance 
to  his  native  country,  and  *  that  about  two  years  ago  he  was 
pressed  from  on  board  the  brig  "  Betsy "  of  New  York,  com- 
manded by  Captain  White,  and  bound  for  St.  Nichola  Mole,  by 
the  crew  of  the  British  frigate  "  Hermione,"  commanded  by  Captain 
Wilkinson,  and  was  detained  there,  contrary  to  his  will,  in  the 
service  of  the  British  nation,  until  the  said  vessel  was  captured 
by  those  of  her  crew,  who  took  her  into  a  Spanish  port  by  force, 
and  that  he  gave  no  assistance  in  such  capture.'  The  prisoner's 
signature  to  that  affidavit  accorded  with  the  one  made  before  the 
notary  in  1795. 

''  It  appears  that  these  affidavits,  and  the  question  whether  the 
prisoner  was  an  American,  and  an  impressed  seaman  or  not, 
were  in  the  opinion  of  the  Court  altogether  immaterial,  *  as  the 
Court  would  have  felt  itself  bound  to  deliver  up  auy  respectable 
citizen  of  the  United  States,  if  claimed  under  the  circumstances  of 
the  prisoner,'  a  proposition  repudiated  even  by  Mr.  (afterwards 
Chief-Justice)  Marshall,  who,  in  his  able  defence  of  the  adminis- 
tration before  Congress,  declared  that  had  Thomas  Nash  been  an 
impressed  American,  the  homicide  on  board  the  '  Hermione'  would 
most  certainly  not  have  been  a  murder. 

" '  The  act  of  impressing  an  American,'  he  adds,  '  is  an  act  of 
lawless  violence.  The  confinement  on  board  a  vessel  is  a  continua- 
tion of  that  violence,  and  an  additional  outraga  Death  committed 
within  the  United  States  in  resisting  ^uch  violence  would  not 
have  been  murder,  and  the  person  giving  the  wound  could  not  have 
been  treated  as  a  murderer.  Thomas  Nash  was  only  to  have  been 
delivered  vp  to  justice  on  such  evidence  as,  had  the  fact  been 
committed  within  the  United  States,  would  have  been  sufficient 
to  have  induced  his  commitment  and  trial  for  murder.  Of  conse- 
quence, the  decision  of  the  President  was  so  expressed  as  to 
exclude  the  case  of  an  impressed  American  liberating  himself  by 
homicide.' 

"  The  letter  of  the  British  admiral  to  the  British  Minister  stating 
that  *  Nash  being  delivered  up  by  the  United  States  to  me,  has 
been  tried  at  a  court-martial  and  sentenced  to  suffer  death,  and 
afterward  hung  in  chains,  which  sentence  has  been  put  in  execu- 
tion,' is  an  admirable  comment  on  the  reasoning  of  the  district 
judge.  'All  the  arguments  against  delivering  up  the  prisoner,' 
said  he, '  seem  to  imply  that  he  was  to  be  punished  without  a  trial, 
the  contrary  of  which  is  the  fact.  We  know  that  no  man  can  be 
punished  by  the  laws  of  Great  Britain  without  a  trial.  If  he  is 
innocent,  he  will  be  acquitted  ;  if  otherwise,  he  must  suffer.  This 
would  be  the  case  here  under  similar  circumstances.'  ^ 

^  Whether  this  man  was  an   American  citizen   was  never  ascertained.    Some 
inquiries  on  the  subject  appear  to  have  been  made,  bat  not  till  after  the  execution^ 
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"  I  have  referred  to  some  extent  to  Sobbins'  case,  as  it  presents 
the  only  precedent,  either  in  our  annals  or  in  those  of  England,  of 
the  practical  application  of  an  Extradition  Treaty  prior  to  the  con- 
chision  of  the  one  we  are  now  considering. 

'*  The  United  States  was  a  paity  to  no  such  convention  during 
the  interval,  unless  it  be  for  the  arrest  of  deserters  from  forei^ 
vessels  in  our  ports,  and  whicli  is  provided  for  in  several  treaties 
respecting  the  consular  jurisdiction. 

"  The  20th  Article  of  the  Treaty  of  Amiens  of  1802,  between 
Great  Britain  on  the  one  side,  and  France,  Spain,  and  the  Batavian 
Kepublic  on  the  other,  was  the  same  as  the  extradition  article 
of  Jay's  treaty,  with  the  exception  that  it  includes  with  murder 
and  forgery,  fraiidulerU  hanhruptcyy  an  offence  which  has  never 
been  included  in  any  treaty  concluded  by  the  United  States.  It  never 
went  into  effect  for  the  want  of  the  necessary  Act  of  I'arliament. 

''Differing  from  England  and  the  United  States,  the  right 
to  order  an  extradition  was  deemed  in  France  a  prerogative 
of  the  chief  of  the  State.  Moreover,  extradition,  besides  the  few 
treaties  which  were  entered  into,  was  obtained  by  arrangements 
in  special  cases  with  most  countries,  except  the  United  States  and 
England. 

"Though  in  1831  the  French  Oovemment  announced  that  it 
would  never  grant  nor  ask  extradition,  and  gave  notice  to 
Switzerland  for  the  termination  of  the  treaty  with  her,  this  policy 
was  not  long  persevered  in,  a  treaty  being  made  with  Belgium  in 
1834. 

"  As  the  treaties  of  the  United  States  and  Great  Britain  with 
France,  both  bear  the  date  of  1843,  the  circular  of  the  Minister 
of  Justice,  of  5th  April  1841,  which  is  recognized  in  the  pro- 
ceedings of  the  Extradition  Committee  of  the  House  of  Commons  of 
1868,  as  showing  the  established  policy  of  France  on  the  sub- 
ject, may  well  be  referred  to  in  explanation  not  only  of  the 
English  and  American  treaties  with  ner,  under  the  influence  of 
which  they  were  negotiated,  but  of  our  treaty  with  England 
in  pari  materia,  and  made  contemporaneously.  !^ 

"  France  maintains  the  principle  that  extradition  should  never 
take  place  for  a  political  crime,  she  has  always  refused  since  1830 
such  extraditions,  and  will  never  ask  them.  When  a  Frenchman 
is  suiTendered  by  a  foreign  power  as  guilty  of  an  ordinary  crime, 
and  is  at  the  same  time  accused  of  a  political  crime,  he  can  only 
be  judged  for  the  ordinary  crime.  Immediately  after  the  judg- 
ment if  he  is  acquitted,  and  after  the  expiration  of  the  penalty  if 
he  is  condemned,  the  Government  gives  him  notice  to  leave  France 

by  direction  of  the  Executive,  without  any  other  than  a  negative  result.  If  Mr. 
Marshall  was  right  in  his  view  of  the  law,  there  can  be  no  justification  for  the 
judge  not  having  deferred  his  decision  till  there  was  an  opportunity  to  authen- 
ticate the  defence,  and  if  the  President  intervened,  it  ehould  not  have  been  tiU 
the  judge  had  pronounced  on  the  prisoner's  guilt* 
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within  a  certain  delay,  after  which,  if  he  is  found  in  the  territory, 
he  is  justiciable  for  the  political  crime. 

**  As  acts  of  extradition  are  not  only  personal  to  the  individual 
who  is  surrendered,  but  state  besides  the  fact  which  gives  occa- 
sion to  the  extradition,  the  individual  who  is  surrendered  can  be 
tried  only  on  this  fact  If,  whilst  the  examination  for  the 
crime  for  which  the  surrender  is  asked  is  going  on  proofs  of  a 
new  crime  for  which  extradition  might  equally  be  accorded  appear, 
it  is  necessary  that  a  new  demand  should  be  made. 

"As  a  general  principle,  the  Government  alone  is  the  judge  of 
the  validity  of  an  extradition.  Thence  its  results  that  it  belongs 
to  it  to  fix  the  extent  of  its  operation  and  to  interpret  its  terms. 
When  it  is  established  before  a  tribunal,  either  that  an  extradition 
is  irregular,  or  that  it  is  interpreted  in  a  sense  either  too  favour- 
able or  too  unfavourable  to  the  accused,  the  tribunal  ought  to 
postpone  the  matter  till  the  Government  makes  known  its  decision. 
Such  was  the  judgment  of  the  Court  of  Cassation  of  the  29th  of 
August  1840  (Billot,  *  Traits  de  TExtraditiAn,'  p.  417). 

"  The  extradition  provision  of  the  treaty  of  1842,  on  which  the 
present  discussion  turns,  has  been  sufficiently  set  forth  at  the  com- 
mencement of  these  remarks,  a  reference  to  which  will  show 
the  difference  between  it  and  the  corresponding  article  of  Jay's 
treaty,  the  latter  containing,  as  we  have  seen,  no  provision  for  its 
executioa  The  existing  treaty  not  only  requires  that  the  demand 
should  be  made  for  a  specified  offence,  but  that  the  particular 
offence  should  be  proved  as  established  iu  the  treaty.  Those  two 
facts  must  concur,  a  demand  for  a  specified  offence  and  the 
establishment  by  proof  that  that  particular  offence  has  been  com- 
mitted. In  that  case  the  treaty  provides  that  the  accused  should 
be  deUfV9red  up  to  justice,  that  is  to  say,  as  it  has  been  usually 
interpreted,  be  tried  for  the  offence  in  question.  To  suppose 
that  under  these  provisions  the  extradited  person  could  be  tried 
for  any  other  crime  than  that  for  which  he  was  extradited,  would 
be  to  render  nugatory  all  the  provisions  which  confine  the  treaty, 
by  naming  them,  to  specified  offences.  The  fact  that  a  person  is 
extradited  only  for  the  crime  that  has  been  prima  fade  proved 
against  him,  shows  that  the  treaty  would  be  equally  evaded 
if  he  was  tried  for  another,  offence  included  in  the  Extradition 
Treaty,  or  even  for  one  of  the  same  character,  provided  it  was  not 
the  identical  case  for  which  the  proofs  were  adduced  and  to  which 
they  are  applicable.  The  proceedings,  indeed,  on  which  the  extra- 
dition is  founded  have  been  assimilated  to  an  indictment  by  a 
grand  jury. 

"  Mr.  Fish  does  not  base  his  claim  to  try  for  any  offence  a  person 
extradited  for  a  specific  crime  on  the  language  of  the  treaty,  on 
which  he  makes  no  comments,  but  on  what  he  considers  to  be  the 
practice  under  it  In  his  instructions  to  Mr.  Hoffman  of  the 
Slst  of  March  1876;  he  says: — ^'In  each  country  surrendered 
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fugitives  have  been  tried  for  other  offences  than  those  for  which 
they  have  been  delivered ;  the  rule  having  been,  that  where  the 
criminal  was  retained  in  good  faith,  and  the  proceeding  was  not  an 
excuse  or  pretence  to  bring  him  within  the  jurisdiction  of  the 
Court,  it  was  no  violation  of  the  treaty,  or  of  good  faith,  to  pro- 
ceed against  him  on  other  charges  than  the  particular  one  for 
which  he  has  been  extradited/ 

"  Neither  Government,  in  its  relations  with  a  foreign  power,  can 
be  controlled  for  all  time  by  the  decisions  of  a  police  justice,  nor, 
indeed,  by  the  decisions  of  any  municipal  tribunal,  however  exalted ; 
and  as  the  system  prevails  in  England  of  leaving  the  prosecution 
of  criminal  offences  to  private  individuals,  such  proceedings  must 
have  even  less  weight  than  those  conducted  in  this  country  by 
public  officers.  According  to  Mr.  Fish,  one  Heilbronn  was  extra- 
dited by  the  United  States  to  England  for  forgery,  was  acquitted, 
and  thereupon  tried  and  convicted  for  larceny,  an  offence  for  which 
he  could  not  have  been  surrendered,  it  not  being  in  the  list  of 
crimes  mentioned  in  the  treaty.  Mr.  Fish  states  that  the  Solicitor- 
General  of  Great  Britain  had  charge  of  the  proceedings,  and  implies 
that  this  fact  appears  in  the  report  of  the  British  Commission  on 
the  extradition  question.  If  that  officer  made  any  statement  to 
that  effect,  I  have  not  been  able,  after  a  diligent  search,  to  find  it 
in  the  parliamentary  papers.  On  the  subject  of  Heilbronn,  Lord 
Derby,  in  his  note  of  the  4th  of  May  1876,  to  Mr.  Hoffman,  says 
'  that  it  was  a  private  prosecution,  and  no  evidence  can  be  found  of 
the  attention  of  the  Government  having  been  called  to  it/ 

"  Sir  Thomas  Henry,  to  whom,  as  the  chief  magistrate  of  the 
Metropolitan  Police  Court  in  Bow  Street,  all  matters  of  extradition 
were  confided,  and  who  had  an  experience  there  of  upwards  of 
thirty  years,  in  a  letter  dated  January  4,  1875,  says,  referring  to 
the  Heilbronn  case,  which  is  alluded  to  by  Mr.  Mullens,  the  soli- 
citor to  the  Association  of  Bankers,  who  gave  evidence  before  the 
Committee  on  Extradition :  '  It  will  be  seen  that  it  was  a  private 
prosecution,  which  was  conducted  by  Mr.  Mullens,  as  solicitor  for 
the  private  prosecutor,  and  that  the  English  Government  had  nothing 
whatever  to  do  with  the  trial,  and  probably  knew  nothing  about 
it  The  trial  took  place  in  1854,  more  tlian  twenty  yearsJ  ago,  and 
at  that  period  the  law  of  extradition  was  very  little  known,  either 
in  England  or  the  iruited  States,  and  it  did  not  occur  to  any  one  to 
raise  any  objection  to  the  prisoner  being  tried  for  a  second  offence.' 

"  I  consider  this  whole  matter,  however,  as  immaterial,  inasmuch 
as  no  such  abuse  of  the  power  derived  from  the  treaty,  even  with 
the  concurrence  of  the  British  Government,  could  create  a  precedent 
against  us.  If  brought  to  the  notice  of  the  United  States,  whose 
right  of  asylum  had  been  violated,  it  was  the  bounden  duty  of  the 
United  States  to  have  demanded  satisfaction  for  the  usurpation. 

*'  Moreover,  any  sanction  from  British  authority  which  the  case 
might  impliedly  have  received  is  more  than  fully  met  by  the 
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instmctioiis  in  Lawrence's  case,  of  22nd  of  December  1875,  given 
by  the  late  Attomey-Greneral,  now  Minister  to  England,  to  the  dis- 
trict attorney  at  New  York :  '  I  now  repeat  what  I  have  heretofore 
written  with  carefulness  and  urgency,  and  what  I  carefully  tried  to 
impress  upon  you  when  I  saw  you  here,  that,  for  grave  political 
reasons,  Lawrence  must  first  be  tried  upon  the  charge  upon  which 
he  was  extradited,  and  upon  no  other^  until  that  trial  is  ended ;  and 
whether  subsequent  proceedings  for  other  crimes  shall  or  shall  not 
be  taken,  must  await  the  order  of  the  President.' 

''  As  the  interpretation  of  the  treaty  is  wholly  an  international 
question,  the  adjudications  of  the  Canadian  tribunals  are  altogether 
unimportant. 

'*  With  perhaps  more  apparent  cause  than  his  citation  of  the 
decisions  of  municipal  tribunals,  Mr.  Fish  refers  to  some  remarks 
of  Mr.  (now  Lord)  Hammond,  Under  Secretary  of  State,  to  the 
Extradition  Committee  of  1868,  and  to  a  supposed  opinion  of  the 
law  officers  of  the  Crown,  on  a  Canadian  case  (Burley),  which,  from 
the  disc^greement  of  the  jury,  never  became  one  requiring  the  inter- 
position of  the  British  Govemment.  But  that  no  importance  is  to 
be  attached  to  his  testimony  appears  from  the  fact  that  Mr.  Ham- 
mand  himself  tells  us,  with  regard  to  the  course  of  his  Government 
at  that  time  in  connection  with  extradition,  that  the  British  Foreign 
Office  never  concerns  itself  with  a  case  of  extradition  after  the  man 
is  surrendered ;  that  its  duties  are  ministerial  throughout ;  that  the 
Foreign  Office  is  only  a  conduit  pipe,  and  that  it  would  not  ask  for 
a  man  to  be  given  up  except  on  the  recommendation  of  the  Home 
Departm,ent.  Mr.  Hammond  finaDy  refers  to  -  Sir  Thomas  Henry 
for  a  full  explanation  of  the  manner  in  which  extradition  proceed- 
ings were  conducted. 

"  On  a  recent  occasion,  in  a  note  to  the  Home  Department, 
January  4, 1876,  which  we  have  cited,  Sir  Thomas  Henry  says,  *  I 
have  referred  to  the  answers  given  by  Mr.  Hammond,  and  they 
relate  to  one  case  only,  namely,  the  case  of  "  Burley :  '*  it  was  a 
Canadian  case,  and  I  think  it  will  be  seen  that  Mr.  Hammond  had 
not  a  very  perifect  knowledge  of  what  occurred  in  that  case ;  but  as 
Mr.  Fish  has  relied  upon  it,  I  would  beg  to  refer  to  the  report 
which  the  committee  made  after  having  heard  the  evidence  of  Mr. 
Hammond,  and  of  other  witnesses  who  differed  from  him.  In  page 
iii,  Besolution  7,  it  will  be  found  that  the  committee  reported  that 
every  arrangement  should  contain  an  express  stipulation  that  '  no 
person  shall  be  put  upon  his  trial,  etc.,  for  any  crime  other  than 
that  on  accou]Cit  of  which  he  was  surrendered '  ('North  America' 
N.  1, 1876,  p.  66). 

"  This  investigation,  it  is  to  be  remembered,  took  place  in  1868, 
and  consequently  before  the  Act  of  1870 ;  and  it  shows  that  the 
course,  of  which  Mr.  Fish  now  complains,  was  not  pursued  in 
the  case  of  the  American  treaty  only.  Supposing  Sir  Thomas  Henry 
was  asked  by  a  member  of  the  committee,  a  man  had  been  acquitted 
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of  the  offence  for  which  he  was  transported  to  France,  how  could 
he  put  the  authorities  in  motion  €o  be  returned  to  this  country  ? 
If  they  did  not  immediately  return  him,  answered  Sir  Thomas 
Henry,  awr  Oovemment  would  be  bound  to  claim  him.  Of  course, 
after  his  acquittal  he  is  a  free  agent,  and  if  he  likes  to  stay  in  France 
he  can  do  so,  but  he  has  a  right  to  claim  to  be  returned  to  this 
country ;  and  if  the  French  refused  to  deliver  him  up,  it  would  be 
for  our  Secretary  of  State  for  Foreign  Affairs  to  say,  *  You  must 
reconduct  him  to  the  frontier,  and  if  you  do  not,  we  will  break  off 
the  treaty.' 

"  *  We  have  always  that  hold  upon  them,  that  if  they  are  guilty 
of  bad  faith,  we  can  break  off  the  treaty/  The  Solicitor-General 
having  said :  '  But  that  is  the  only  hold  there  is  ;  there  is  no  treaty 
obligation  to  reconduct  him  to  the  frontier,  is  there  ? '  '  No,'  Sir 
Thomas  Henry  answered,  *  but  it  is  their  practice '  (*  Report  of  the 
Committee  on  Extradition,'  p.  23). 

"  Though  in  modern  times  it  is  considered  as  a  part  of  the  public 
law — a  principle  which  the  existence  of  exceptional  cases  proves — 
that  there  shall  be  no  extradition  for  political  offences,  there  is  in 
the  treaty  between  Fngland  and  the  United  States  no  prohibition 
to  that  effect,  unless  it  be  found  in  the  absence  of  political  crimes 
in  the  enumeration  of  those  for  which  extradition  may  be  de- 
manded,— a  rule  of  interpretation  which,  when  applied  in  other 
cases,  Mr.  Fish  ignores. 

"Lord  Derby  says,  in  his  note  of  May  4th  to  Mr.  Hoffman, 
'  While  diealing  with  this  part  of  the  case,  I  would  ask  how  the 
United  States  Government  is  prepared  to  reconcile  the  views  ex- 
pressed in  your  note  in  favour  of  the  assertion  of  the  right  of  asylum 
for  political  offences  with  the  principle  you  have  been  instructed 
to  advocate  ? 

"  *  There  is  no  principle  of  international  law  more  clearly  admitted 
than  that  advanced  by  you,  that  each  State  is  judge  of  its  own 
administration  of  justice ;  and  with  regard  to  the  right  of  asylum 
for  political  offences,  it  is  clear  that  the  nation  surrendering  is  to  be 
the  judge  of  what  is,  or  is  not,  a  political  offence,  the  more  so  because 
opinions  differ  in  different  countries  on  this  question. 

"  '  But  if  the  principle  contended  for  in  your  note  be  correct,  what 
is  to  prevent  the  United  States  Government  from  claiming  a  prisoner 
from  this  Government  for  an  extradition  crime,  and  trying  him  after- 
wards for  an  offence  which  in  this  country  would  be  deemed  a  poli- 
tical offence,  but  which  in  the  United  States  might  be  viewed  under 
a  different  aspect  ?' 

"  Mr.  Fish,  in  his  note  of  May  22, 1876,  to  Mr.  Hoffman,  answered 
Lord  Derby's  suggestion  by  saying  that  *  the  inherent,  inborn  love 
of  freedom,  both  of  thought  and  of  action,  is  engraved  in  the  hearts 
of  the  people  of  this  country  so  deeply,  that  no  law  can  reach  and 
no  administration  would  dare  to  violate  it'  (*  44  Cong.  1  Sess.  H.  R 
Ed.  Doc.,'  No.  173,  p.  35). 
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"  Of  the  twenty-one  treaties  made  by  the  United  St-ates,  fifteen 
— ^viz.,  those  with  France,  Switzerland,  Austria,  Baden,  Venezuela, 
Sweden-Norway,  Mexico,  Hayti,  Dominican  Eepublic,  Italy,  Nica- 
ragua, San  Salvador,  Orange  Free  State,  Ecuador,  and  Belgium — 
guard  by  express  provision  against  their  application  to  political 
crimes ;  five — namely,  those  with  England,  Hawaii,  Prussia,  Bavaria, 
and  Hanover — are  silent  on  the  subject.  One,  the  treaty  with  the 
two  Sicilies,  contains  a  provision  on  this  point  of  an  anomalous 
character,  which  is  especially  remarkable,  considering  the  period  at 
which  it  was  made,  and  the  character  of  the  Neapolitan  Government 
at  the  time.        ^ 

"  Mr.  Fish  alludes  with  satisfaction  to  the  course  of  England  and 
the  United  States  since  the  existence  of  the  treaty  in  avoiding  all 
reclamations  of  politiced  offences.  Is  this  proposition  entirely  true  ? 
Has  he  forgotten  the  feeling  manifested  at  Washington,  when,  in 
the  case  of  certain  Confederate  officers,  the  Commission  of  the  Con- 
federate Government  was  received  by  British  judges  as  an  answer  to 
charges  by  which  it  was  attempted  to  bring  the  acts  of  those 
officers  within  the  enumerated  crimes  of  the  treaty.  Whether  the 
offence  be  a  political  act,  it  has  already  been  seen,  is  a  matter  to  be 
decided  by  the  extraditing  State,  and  its  decision  is  a  protection  for 
the  political  exile ;  but  if  any  trial  may  be  had  for  an  offence  not 
within  the  mandate  of  extradition,  the  Government  asking  the 
surrender,  when  once  in  possession  of  the  extradited  individual, 
may  try  him  for  what  the  extraditing  Government  would  consider 
a  political  offence,  inasmuch  as  the  views  of  what  constitute  such 
an  offence  may  differ  materiedly  in  the  two  States. 

"It  is  not  with  England  alone  that  we  have  Treaties  of  Extradition, 
while  from  the  fact  that  her  jurisprudence  as  weU  as  her  language 
is  the  same  as  our  own,  fewer  difficulties  of  construction  (though 
our  diplomacy  has  not  been  entirely  exempt  from  them)  might  be 
expected  than  in  the  case  of  Powers  whose  laws,  expressed  in  a 
foreign  tongue,  are  founded  on  a  wholly  different  system.  But  the 
same  rule  which  the  United  States  and  Great  Britain  apply  in  their 
reciprocal  demands,  neither  can  deny  to  the  other  Powers  to  which 
it  places  itself  under  similar  obligations. 

(To  be  concluded  in  next  Nwnber.)    ](\r.f/>    h  Gj5 
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The  case  of  Batchelar  v.  Mackersy  and  Pattiso^i^  decided  recently  by 
the  First  Division,  although  it  may  not  establish  any  new  legal 
point,  presents  a  clear  statement  of  the  law  relating  to  counsel  and 
agents,  and  is  therefore  of  very  considerable  importance  to  the  legal 
profession.  The  facts  of  the  case  are  probably  already  well  known 
through  the  newspaper  reports.     It  was  an  action  directed  by  an 
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unsuccessful  client  against  both  his  agent  and  counsel,  to  whose 
conduct  he,  after  the  fashion  of  not  a  few  of  his  class,  attributed 
the  failure  which  had  attended  a  previous  litigation.  The  Lord 
President,  in  giving  judgment,  took  the  opportunity  to  state, 
with  that  clearness  and  precision  which  always  characterize  his 
judgments,  the  law  relating  to  counsel  and  agent,  and  their  liability 
to  their  employers.  The  counsel,  who  is  so  situated  that  he  cannot 
recover  at  law  any  remuneration  for  his  services  from  the  client,  is 
naturally  in  the  most  favourable  position  so  far  as  freedom  from 
control  of  the  latter  is  concerned.  Of  course,  if  malice  or  a  bad 
case  of  neglect  is  proved  against  a  counsel,  he  must  take  the  con- 
sequence like  his  neighbours,  an.d  rightly  too.  But  apart  from  this 
he  is  quite  safe.  He  must  be  left  to  follow  his  own  judgment ;  and 
so  lung  as  a  client  continues  to  employ  him,  it  is  assumed  that  he 
is  satisfied  with  that  judgment.  The  only  remedy  which  the  client 
has  is  to  take  the  case  out  of  the  counsel's  hand,  and  either  conduct 
it  himself,  as  Mr.  Batchelor  ultimately  did,  or  employ  some  other 
learned  gentleman  who  is  more  disposed  to  follow  his  directions. 
Probably  no  one  except  Mr.  Batchelor  will  be  disposed  to  dispute 
the  reasonableness  of  the  law  as  thus  laid  down  in  this  recent 
decision — What  is  the  use  of  having  such  a  profession  as  that  of 
advocate,  what  is  the  meaning  of  the  word  ''  counsel,''  if  a  client  m 
not  to  abide  by  the  advice  and  follow  the  course  suggested  by  those 
whom  he  employs  ? 

As  regards  the  agent,  his  position  is  not  quite  so  favourable. 
There  have  been  successful  actions  against  agents.  On  the  other 
hand,  agents  have,  as  is  well  known,  certain  advantages  denied  to 
counsel,  and  they  are  entitled  to  make  capital  out  of  the  risk  which 
they  run.  But,  in  addition  to  this,  they  have  the  counsel  to  faU 
back  upon,  and  under  his  shadow,  so  to  speak,  they  are  safe.  This 
is  very  clearly  brought  out  in  Batchelor's  case  by  the  remarks  of 
the  Lord  President  to  which  we  have  already  referred,  but  indeed 
the  law  upon  this  point  was  already  well  established. 

Another  point  of  less  importance  arose  in  the  discussion  upon 
the  auditor's  report  in  this  case.  It  seems  that  the  counsel  for  the 
defenders  had  not  accepted  of  fees  during  the  progress  of  the  case. 
In  t'axing  the  accounts,  however,  the  auditor  aUowed  of  reasonable 
charges  as  fees  to  be  recovered  from  the  opposite  party,  and  these 
charges  were  approved  of  by  the  Court  The  ground  of  judgment 
was  simply  this :  because  a  man  does  not  choose  for  some  reason  or 
other  to  take  money  from  his  own  client,  it  does  not  follow  that  he 
is  not  to  recover  from  that  client's  opponent  when  the  result  of  the 
action  has  rendered  the  latter  liable  for  its  expenses.  So  clear  is  all 
this,  that  had  there  not  been  some  obscurity  to  get  rid  of  in  the 
Act  of  Sederunt,  the  point  could  have  admitted  of  no  doubt. 

The  fame  of  Mr.  Lockyer  is  perhaps  sufficient  to  attiuct  a  certain 
amount  of  attention  to  any  case  in  which  he  comes  to  the  front. 
That  recently  before  the  Court  had  peculiar  interest,  apart  from 
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the  legal  question  raised.  It  threatened  to  open  up  a  romance 
which  appeared  to  have  been  closed  nearly  forty  years  ago.  It  is 
fortunate  that  by  the  decision  of  the  Court  the  romance  itself  was  not 
revived  The  case  presented  to  the  Second  Division  very  little 
difficulty.  The  Justice-Clerk  almost  apologized  for  his  elaborate 
judgment  in  his  reference  to  the  interest  of  the  topics  raised,  and 
Lord  Neaves  was  only  at  a  loss  upon  what  ground  to  throw  the 
case  out,  so  many  presented  themselves.  Indeed  it  is  difficult 
to  conceive  a  case  brought  under  less  favourable  circumstances 
for  success.  Except  for  the  plea  founded  upon  the  obscurities  of 
Canon  Law,  it  was  clearly  hopeless  to  get  over  the  plea  of  res  judi- 
cata; and  even  if  that  had  been  got  over,  the  pleas  of  mora  and 
taciturnity  barred  the  way. 

The  pursuer  could  give  no  good  reason  for  the  delay  which  had 
taken  place  in  renewing  his  proceedings  in  the  Court  of  Session. 
The  witnesses  were  dead,  the  facts  forgotten.  Had  the  Second 
Division  decided  the  preliminary  pleas  in  his  favour,  the  hard- 
ship to  the  defenders  would  have  been  great. 

The  case  of  Cumstie  v.  Citvistie  will  prove  of  much  interest  to  all 
who  love  the  puzzler  of  fee  and  liferent,  and  to  whom  there  is 
a  charm  in  the  word  '*  allenarli/.''  The  decision  renders  still 
more  potent  the  effect  of  that  word.  Wlien  it  is  made  use  of, 
there  is  restriction  to  a  liferent,  although  a  destination  "  to  heirs 
whatsoever"  follow.  A  father  destined  his  property  to  three  sons  in 
liferent,  for  liferent  use  "  allenarly,"  and  to  their  issue  in  fee,  whom 
failing,  to  their  heirs  whatsoever.  One  of  the  sons  died  without 
issue,  and  leaving  a  trust  settlement  disposing  of  his  share. 
The  Court  (dissenting  Lord  Deas)  held  that  the  deceased  was  only 
a  liferenter,  and  that  his  share  fell  to  his  younger  brother  under 
the  destinations  to  heirs.  Lord  Deas,  on  the  other  hand,  held 
that  upon  the  failure  of  issue  the  fee  vested  in  the  deceased, 
who  had  therefore  a  power  of  disposal.  The  opinions  in  this  case 
contain  an  interesting  review  of  the  law  relating  to  fee  and  life- 
rent^ and  the  dissent  of  Lord  Deas  is  supported  by  an  argument 
of  singular  force. 


A  Treatise  on  the  Law  of  Landlord  and  Tenant.  By  Robert 
Hunter,  Advocate.  Fourth  Edition.  Edited  by  Willum 
Guthrie,  Advocate.    Edinburgh :  Bell  &  Bradfute,  1876. 

This  well-known  book  has  come  to  a  fourth  edition  in  some  fifteen 
or  sixteen  years.  The  reason  of  this,  which  in  the  case  of  a  Scotch 
law-book  is  a  success,  is  not  far  to  seek.  It  treats  of  a  subject  of 
great  interest  to  a  large  body  of  the  community,  and  it  is  written 
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with  adequate,  with  more  than  adequate,  learning.  The  objection 
to  the  book,  indeed,  has  been  that  it  is  too  lengthy,  too  elaborate, 
too  erudite,  too  exhaustive  and  too  exhausting.  A  landlord,  factor, 
land-agent,  or  law-agent,  when  he  heis  a  dispute  with  a  tenant,  and 
requires  to  consult  a  law-book,  does  not  care  to  be  troubled  with  a 
dissertation  on  Hebrew  leases,  and  to  be  told  that  (vide  p.  21) 
"  Josephus  says  that  Hecatseus  lived  in  the  time  of  Alexander  the 
Great,  and  at  the  court  of  Ptolemy  the  First  (Opera  Josephi, 
'  Contra  Apionem,'  liber  primus,  fol.  1048.  The  translation  is  by 
Gelonius,  printed  Colonise  1691.  Fleury,  p.  42.  Josephus  tU  sup. 
fol.  1049)."  This  is  all  very  well  in  its  way ;  but  it  should  be  in 
its  own  way,  and  not  in  the  way  of  the  reader  of  a  pi'actical  treatise. 
Still  the  book  contains,  besides  what  you  do  not  want,  very  much 
that  you  do  want ;  and  the  success  of  the  venture,  despite  of  a  great 
deal  of  deck-loading,  proves  that  much  conscientious  research  was 
given  to  its  preparation. 

Mr.  Guthrie  in  this  fourth  edition  has  brought  down  the  law  on 
the  subject  to  the  present  date ;  and  he  has  done  so  with  the 
accurate  knowledge  and  patient  labour  which  distinguish  his  other 
books.  If  another  edition  of  the  late  Mr.  Hunter's  treatise  should 
be  called  for,  we  hope  that  the  editor  will  take  care  to  have  it 
boiled  down  considerably.  Most  books  are  a  bore — especially  big 
books. 


Leading  Cases  done  into  English.  By  an  Apprentice  of  Lincoln's 
Inn.  Heprinted  from  The  Pall  Mall  Gazette.  London :  Mac- 
millan  &  Co.     1876.    Pp.  64. 

One  would  fancy  from  the  title  of  this  little  book  that  it  was  a 
translation  of  foreign  cases.  It  should  have  been  entitled  "  Leading 
Cases  done  into  English  Verse."  We  cannot  say  that  the  verses 
(which  are  parodies  on  the  popular  poets  of  the  day,  such  as 
Tennyson,  Bossetti,  Browning,  Swinburne)  are  particularly  brilliant. 
We  think  we  have  seen  much  more  humorous  legal  verses  in  the 
"  Court  of  Session  Garland,"  and  elsewhere.  Probably  the  best  of 
the  lot  is  the  Dedication  to  J.  S.,  a  mythical  person  introduced  for 
the  purposes  of  illustration  in  the  older  books  of  the  law — "  a  kind 
of  cousin  of  John  Doe  and  Bichard  Doe" — in  which  the  author 
has  caught  rather  happily  the  alliterative  jingle  of  Swinburne : — 

"  You  too,  from  all  lips  of  all  living 

Of  worship  disthroned  and  discrowned 
Shall  know  hy  these  gifts  of  my  giving 
That  faith  is  yet  found  ! 

"  By  the  sight  of  my  song-flight  of  cases 
That  bears  on  wings  woven  of  rhyme, 
Names  set  for  a  sign  in  hieh  {)laces 
By  sentence  of  men  of  old  time  : 
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From  all  conntries  they  meet  and  they  mingle, 

Dead  soiton  whom  Westminster  saw  ; 
They  are  many  ;  hut  your  name  is  single. 

Pure  flower  of  pure  law. 

....... 

''  But  the  days  of  your  reign  are  departed, 
And  our  fiathers  that  fed  on  your  looks 
Have  hegotten  a  folk  feehle-hearted, 
That  seek  not  your  name  in  their  books. 

.  ...... 

"  Yet  1  pour  you  this  drink  of  my  verses, 

Of  learning  made  lovely  with  lays, 
Son^  bitter  and  sweet  that  rehearses 

The  deeds  of  ^our  eminent  days  : 
Yea,  in  these  evil  days  from  their  reading 

Some  profit  a  student  shall  draw, 
Though  some  points  are  of  obsolete  pleading 

And  some  are  not  law. 

**  Though  the  courts  that  were  manifold  dwindle 

To  divers  diviMons  of  one, 
And  no  fire  from  your  face  may  rekindle 

The  light  of  old  learning  undone, 
We  have  suitors  and  briefs  for  our  payment, 

While  so  long  as  a  Court  shall  hold  pleas. 
We  talk  moonshine  with  wigs  for  our  raiment, 

Not  sinking  the  fees.'* 

The  following  illustrates  the  peculiarity  of  the  English  law  of 
trespass : — 

Thb  Six  Carpenters'  Case. 

*'  This  case  befell  at  four  of  the  clock 
(Now  listeneth  what  I  shall  say), 
And  the  year  was  the  seventh  of  James  the  First, 
On  a  fine  September  day. 

The  biros  on  the  bough  sing  loud  and  sing  low. 
What  trespass  shall  be  ab  initio. 

"  It  was  Thomas  Newman  and  five  his  feres 
(Three  more  would  have  made  them  nine) ; 
And  they  entered  into  John  Vauz's  house. 
That  had  the  Queen's  head  to  sign. 
The  birds  on  the  bough,  &c 

**  They  called  anon  for  a  quart  of  wine 
(They  were  carpenters  all  by  trade), 
And  they  drank  about  till  they  drank  it  out, 
And  when  they  had  drunk,  they  paid. 

"  One  spake  this  word  in  John  Bedding's  ear, 

^White  manchets  are  sweet  and  fine) ; 
'  Fair  Sir,  we  are  fain  of  a  penn'orth  of  bread 

And  another  quart  of  wine.' 

''  Full  lightly  thereof  they  did  eat  and  drink ; 

(To  drink  is,  I  wis,  no  blame). 
'  Now  tell  me  eight  pennies,'  quoth  Master  Yaux ; 

But  they  would  not  pay  the  same. 
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"  *  Ye  have  trespassed  with  force  and  arms,  ye  knaves, 
(The  six  he  too  stroTig  for  me) ; 
But  your  tortious  entry  shall  cost  you  dear. 
And  that  the  King's  court  shall  see.' 

"  Sed  per  totvm  curiam — twas  well  resolved 
(Note,  reader,  this  diflference), 
That  in  men  not  doinf^:  no  trespass  is. 
And  John  Vanz  went  empty  thence. 

The  hirds  on  the  bough  sing  loud  and  sing  low, 
No  trespass  was  here  ab  wUio" 


^he  ittonth. 


Law  in  Montenegro. — The  Saturday  Review  thus  sketches  the 
%  code  of  laws  established  in  Montenegro  by  Prince  Daniel : — 

More  interesting  than  any  dealings  with  the  foreigner  is  the 
code  of  laws  which  the  prince,  with  the  consent  of  the  chiefs  and 
elders,  put  forth  for  the  internal  government  of  the  country.  It 
must  be  remembered  that  he  was  the  first  lawgiver  of  a  y&ry  primi- 
tive people,  and  that  it  was  perhaps  wise'not  to  do  too  much  in  the 
way  of  putting  new  wine  into  old  bottles.  Thus  duelling  is  allowed, 
but  it  is  forbidden  under  a  heavy  fine  that  any  one  besides  the 
principals  shjDuld  join  it  the  combat  It'' will  not  be  foi^gotten  that 
in  England  in  the  seventeenth  century  it  was  not  unusual  for  the 
seconds,  who  were  supposed  to  see  fair  play,  to  fight  as  well  as  those 
whom  they  were  to  look  after.  In  case  of  munler,  it  is  forbidden 
for  the  kinsfolk  of  the  murdered  man  either  to  accept  any  payment 
— our  ancient  wergeld — as  a  compensation  for  his  blood,  or  to  slay 
any  of  the  kinsfolk  of  the  murderer.  One  thinks  of  Waltheof 
slaying  the  sons  of  Carl  because  their  father  had  slain  his  grand- 
father. All  irregular  action  of  any. of  these  kinds  is  forbidden. 
The  murderer  is  to  be  tried,  and,  if  found  guilty,  shot.  If  he  escapes 
from  the  country,  his  goods  are  to  be  confiscated,  and,  if  he  comes 
back,  he  wears  a  wolfs  head.  Then  alone  is  anything  like  private 
violence  allowed.  Every  Montenegrin  may  act  as  the  executioner 
of  the  law  on  the  man  who  has  thus  directly  defied  the  law.  The 
thief  for  the  first  two  ofifences  is  to  be  punished  by  stripes,  for  the 
third  by  death.  But  if  the  theft  takes  the  form  of  sacrilege,  he  is 
to  be  put  to  death  for  the  first  offence.  A  man  who  kills  a  bui^lar 
in  the  act,  instead  of  punishment  receives  a  reward  in  money ;  but 
it  is  added  that  "  great  care  must  be  taken  not  to  kill  an  innocent 
person,  as  it  must  be  answered  for  with  one's  life."  So  again,  as  in 
some  cases  of  the  jurisprudence  of  Bome  and  Athens,  the  convicted 
traitor,  or  he  who  conceals  such  a  traitor,  also  carries  the  wolf's 
head,  and  may  be  slain  by  any  man.    Except  in  these  specified 
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cases,  no  one,  even  if  sentenced  by  a  competent  judge,  can  be  pat 
to  death  without  the  warrant  of  the  prince,  who  has  the  power  of 
pardon. 

Till  Prince  Daniel's  accession  the  administration  of  justice  was 
corrupt,  and  the  proceedings  in  the  Courts  very  disorderly.  Mon- 
tenegrins had  been  so  in  the  halat  of  two  speaking  at  once,  crying 
out,  screaming  at,  and  quarrelling  with  each  other,  that  no  judge 
could  possibly  arrive  at  the  rights  of  any  matter.  So  it  was 
ordered  that  a  judge  must  listen  to  plaintiff  and  defendant,  and 
must  not  permit  both  to  speak  at  once,  but  each  in  his  turn,  with- 
out raising  his  voice  to  such  a  pitch  as  to  hinder  the  judge  from 
hearing  calmly  and  distinctly  what  he  said.  If  the  judge  does  not 
understand  the  matter  when  once  explained,  let  him  demand  it 
again,  and  if  a  judge  make  a  point  of  always  difiering  from  his 
fellows,  he  must  be  removed.  Among  so  warlike  a  people  cowardice 
in  battle  is  naturaUy  one  of  the  greatest  of  crimes.  The  culprit  is 
to  stand  in  the  public  bazaar  with  an  apron  on,  as  being  no  better 
than  a  woman  —  a  punishment  that  is  said  to  be  looked  on  as 
worse  than  death.  Before  Daniel's  time  it  is  said  to  have  been 
very  hard  to  enforce  such  law  as  there  was.  A  village  would  rise 
against  the  officers  of  justice  who  came  to  arrest  a  prisoner.  By 
the  code,  any  one  who  resists  the  police  officer  in  such  a.  case  must 
be  taken  himself ;  he  who  hides  a  criminal  or  efifects  his  escape 
must  be  punished  as  the  criminal  himself,  and  the  officer  of  justice 
may  lawfully  kill  any  one  who  draws  a  weapon  on  him  in  the 
discharge  of  his  duty.  But  the  police  are  warned  that  if  they  take 
or  kill  an  innocent  person,  they  are  responsible  for  the  act  In 
cases  of  adultery,  the  husband  may  kill  both  the  wife  and  the 
.  adulterer  if  he  finds  them  in  the  act.  If  they  escape,  they  are 
banished.  The  ravisher  is  punished  with  banishment.  The  father 
of  an  illegitimate  child  must  either  bring  it  up  or  pay  a  heavy  sum 
for  its  maintenance,  and  if  he  be  a  married  man,  he  must  further 
be  imprisoned  for  six  months  on  bread  and  water.  All  persons, 
of  whatever  nation  or  religion,  are  to  be  received  in  Montenegro, 
but  while  in  the  country  they  must  conform  to  its  laws.  On 
the  other  hand,  any  Montenegrin  offending  against  the  laws  of  a 
foreign  country  is  liable  to  punishment  in  his  own.  Land  is 
held  in  common  by  the  family.  There  is  no  doubt  that,  through 
the  vigorous  administration  both  of  the  late  and  the  present  prince, 
a  wonderful  reform  has  been  wrought.  Every  one  who  has  been 
there  knows  now  that  Montenegro  is  one  of  the  safest  countries 
in  the  world,  one  of  those  where  the  traveller  has  least  to  fear 
from  brigandage  or  any  other  form  of  wrong.  In  such  a  country 
one  would  have  almost  expected  the  armed  assembly  as  a  matter 
of  course.  In  point  of  fact,  the  prince  debates  matters  with 
pregadiy  councillors  summoned  from  each  district.  If  he  finds 
that  they  have  lost  the  confidence  of  the  neighbours,  he  dismisses 
them  and  chooses  others. 
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LEGAL  NEWS. 

The  first  and  second  rolls  of  the  Court  of  Session  for  next  Winter 
Session  have  recently  been  issued.  These  rolls  show  that  there  are 
at  present  pending  before  the  First  Division  76  actions,  of  which 
there  are  on  the  summar  roll  3  ;  short  roll,  52 ;  and  long  roll,  21  — 
10  of  the  latter  being  ordinary  and  11  summary  causes.  The  num- 
ber of  actions  before  the  Second  Division  is  81.  Of  these  1  is  on 
the  summar  roll,  47  on  the  short  roll,  and  33 — 16  summary  and 
17  ordinary  causes — on  the  long  roll  The  number  of  actions  pend- 
ing in  the  First  Division  of  the  Court  of  Session  at  the  correspond- 
ing date  last  year  was  58,  and  in  the  Second  Division  64.  In 
the  Outer  House  the  total  number  of  cases  depending  is  57,  and  8 
of  these  are  in  the  rolls  of  Lord  Shand,  10  in  those  of  Lord  Young, 
15  in  those  of  Lord  Craighill,  13  in  those  of  Lord  Curriehill,  and  11 
in  those  of  Lord  Kutherfurd  Clark.  The  major  part  of  these  causes 
are  put  down  for  proof  before  the  different  Lords  Ordinary  on  days 
in  October  and  November — two  of  them  only  being  put  out  for  trial 
by  jury.     At  the  last  box-day,  24th  August,  90  cases  were  called. 

The  Social  Science  Association  holds  its  Annual  Congress  at 
Liverpool,  in  October  next.  Mr.  Farrer  Herschel,  Q.C.,  M.P.,  has 
accepted  the  Presidency  of  the  Jurisprudence  Department,  and 
Mr.  T.  B.  L.  Baker  the  Chairmanship  of  the  Eepression  of  Crime 
Section.  The  following  is  a  list  of  the  special  questions  for  dis- 
cussion in  these  departments : — 

International  Law  Section. — What  are  the  limitations  within 
which  extradition  should  be  recognized  as  an  international  duty? 

Municipal  Law  Section. — 1.  Are  any,  and  what,  modifications 
necessary  in  the  present  law  of  bankruptcy  ?  2.  What  has  been 
the  effect  of  the  Judicature  Acts  on  the  interests  of  the  commercial 
classes  and  suitors  generally,  and  what  amendments  are  needed  ? 
3.  What  alterations  are  required  in  the  present  state  of  the  law 
affecting  maritime  contracts  ? 

Eepression  of  Crime  Section. — 1.  In  what  respects  can  the 
present  system  of  police  supervision  be  improved  and  extended  ? 
2.  What  legislation  is  necessary  for  the  repression  of  crimes  of 
violence  ? 


Programme  of  the  Conference  at  Bremen  of  the  Association 

FOR  THE  EeFORM  AND  CODIFICATION  OF  THE  LaW  OF  NATIONS. 

1.  The  Conference  will  hold  its  sittings,  and  the  inaugural  meet- 
ing will  take  place  at  Bremen,  in  the  saloon  of  the  new  Exchange, 
the  Biirgerschaftssaal,  on  Monday,' the  25th  Sept.  1876,  at  eleven 
o'clock  in  the  forenoon.  The  Committees  of  the  Conference  will  be 
held  in  the  adjoining  rooms.  Gentlemen  attending  the  Conference 
are  required  to  sign  a  list  setting  forth  their  Christian  names,  sur- 
names, profession,  and  place  of  abode,  which  list  will  be  open 
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for  signatnre  anJ  iospectioD  from  ten  (Lm.  to  four  p.m.  at  the  offices 
of  the  Hanilflskammer  (Chamber  of  Comiiierce),  situated  in  the 
Market  Place,  Uau3  Scliiiuing.   . 

2.  Keception  of  the  luembers  by  the  Local  Committee  of  Bremen. 

3.  Opening  of  the  Conference  by  the  President. 

4.  Report  uf  Council  as  to  election  of  members. 

5.  Annual  Report  of  the  Association,  recommendaUons  of  Council 
and  reports  of  Cumniitteea. 

6.  Cooimuoication  of  letters,  memorials,  Ac 

7.  Proposed  order  of  proceedings,  and  announcement  of  arraoge- 
ments  of  ttie  Bremen  Committee. 

On  subsequent  days  papers  will  be  read  and  discussion  take  place 
in  reference  to  the  following  subjects,  according  as  the  Council  may 
determine : — 

1.  Private  International  Law. 
Subjects  recommended  by  the  Council — 

a.  Bills  of  exchange,  Dt^otiable  securities.     The  assimilation 

of  the  laws,  and  practice  relating  thereto. 
h.  Foreign  judgments.     Their  mode  of  enforcement 

c.  Patent  laws.     Assimilation  of  the  laws  of  difierent  countries. 
Subjects  recommended  by  the  Bremen  Committee — 

d.  Maritime  tribunals. 

&  Maritime  insurance.     General  average. 
/.  Collisions  at  sea. 
Subject  proposed  by  the  H^ue  Committee — 
g.  International  coin^e  and  mint  regulations. 

2.  Public  International  Law. 
Subjects  approved  by  the  Council — 

a.  The  extradition  of  criminals,  and  the  present  state  of  inter- 
national law  in  regard  to  this  question, 

h.  The  limits  of  arbitration  for  the  settlement  of  international 
disputes. 

c.  Codification   of  the   law   of  nations.     Progress   since   the 

Hague  Conference,  1875. 

d.  The  law  of  maritime  capture. 

Mr,  ScfiNCE,  Sheriff  Substitute  of  Stirling,  who  was  appointed  to 
that  office  in  1861,  has  been  compelled  to  retire  on  account  of  the 
stale  of  li  i''  1  lealth.  The  vacancy  thus  caused  has  been  filled  up  by 
the  app<)iiiiiLi<;iit  of  Mr.  J.  E,  Buntine,  advocate.  Mr.  Buntine  was 
called  Ui  til'-  Bar  in  1865. 

Mr.  Daviu  Petek  Chalmers,  who  was  admitted  as  a  member  of 
the  Scottlsli  Bar  in  1860,  has  received  the  honour  of  Knighthood. 
Sir  David  wis  appointed  magistrate  and  judicial  assessor  of  the  Gold 
Coast  ill  liSlii),  Queen's  Advocate  at  Sierra  Leone  in  1872,  and 
Oixeen's  Advocate  at  the  Gold  Coast  in  1874. 
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^otc5  ot  (Bitglififj,  American,  mxii  (Eclonml  €^$ts. 


Marine  Insurance. — Voyage  or  time — Policy — Deviation, — Plaintiffs  ship 
was  insured  by  defendants  in  a  policy,  "at  and  from  Poniaron  to  Newcastle-on- 
Tyne,  and  for  fifteen  days  whilst  there  after  arrival.*'  The  vessel  arrived  at 
Newcastle  and  discharged  her  cargo.  She  was  chartered  to  carry  coals  to  Gib- 
raltar, and,  after  taking  in  two  keels  of  the  coals  as  "stiffening,"  moved  to  a 
berth  within  the  port  of  Newcastle  to  complete  her  loading.  Whilst  there,  and 
within  fifteen  days  after  her  arrival  at  the  port,  she  was  damaged  by  a  storm. 
In  an  action  on  the  policy  to  recover  for  the  loss  : — Held  (per  Kelly,  C.B.,and 
Amphlett,  B.  ;  Cleasby,  B.,  dissentiente),  that  the  insurance  was  for  the  voy- 
age only,  and  although  the  ship  might,  within  the  t^rms  of  the  policy,  have 
remained  for  the  fifteen  days  in  the  port,  the  proceeding  to  another  part  of  the 
port,  and  there  taking  on  board  a  portion  of  another  cargo  for  a  new  voyage, 
was  in  efiect  the  beginning  of  a  new  voyage,  and  a  deviation,  being  foreign  to 
the  purposes  for  which  the  port  might  be  used  for  the  voyage  insured.  Per 
Cleasby,  B. — The  policy  was  a  time  policy  which  covered  the  loss. — Gainble 
v.  The  Ocean  Mariiie  Insur,  Co,  of  Bombay,  45  L.  J.  Rep.  Exch.  115. 

Franchises. — Minor, — A  person  who  is  not  of  full  age  on  the  last  day  of 
July  next  preceding  the  day  on  which  the  Revision  Coiirt  is  held,  is  not  en- 
titled to  the  franchise,  although  he  be  otherwise  qualified,  and  is  of  full  age 
Avhen  the  Revision  Court  is  held. — Hargreaves  v.  Hojjper,  45  L.  J.  Rep. 
C.  P.  105. 

Proob'  of  Debt. — Bills  bought  at  an  undervalue— Constructive  notice — Ficti' 
tious  debt — Fraud  on  the  bankruptcy  laws. — Bills  of  exchange  were  offered  for  dis- 
count on  behalf  of  the  drawer,  and  after  an  interval  for  enquiries,  in  which  the 
bill  discounter  "received  information  that  the  acceptors  (who  were  wollen  cloth 
manufacturers)  would  be  unable  to  pay  the  bills  in  full,  as  they  were  in  diffi- 
culties, but  that  they  were  possessed  of  assets,  and  that  there  was  a  fair  prospect 
of  his  being  able  to  obtain  payment  of  part  of  the  amount,"  he  gave  £200  for 
the  bills,  which  were  four  in  number,  and  to  the  amount  of  £1700  in  all,  one 
for  £227  falling  due  within  a  month.*  As  to  the  solvency  of  the  drawer  (who 
Avas  the  commission  agent  in  London  of  the  acceptors),  it  did  not  appear  that 
enquiry  was  made : — Held,  by  the  Court  (James,  L J.,  Mellish,  L.J.,  and 
B  AGO  all  AY,  J.  A),  reversing  the  decision  of  Bacon,  C.J.,  that  the  circumstances 
affected  the  discounter  with  notice  of  the  fact,  which  was  that  the  bills  were 
ft  fraudulent  concoction  to  raise  money  for  the  acceptors.  Therefore,  in  the 
bankruptcy  of  the  acceptors  that  the  discounter  could  not  prove  on  the  bills, 
but  he  wa^  allowed  (Bagg allay,  J. A.,  dubitante)  to  prove  for  the  £200  he  had 
paid. — Ex  parte  Gordon ;  re  Gomersall,  App.,  45  L.  J.  Rep.  Bankr.  1. 

False  Pretences. — Evidence — Letters, — Prisoner  inserted  an  advertisement 
in  a  newspaper  offering  employment  to  persons  who  would  transmit  him  one 
shilling's  worth  of  postage  stamps,  and  giving  an  address.  Thd  advertisement 
contained  false  statements,  ana  upon  his  being  apprehended,  six  envelopes 
a<ldressed  to  him  and  containing  a  reply  to  the  advertisement,  and  the  shilling's 
worth  of  postage  stamps,  were  found  upon  him.  281  other  letters  contained  in 
a  sealed  bag  were  produced  on  the  trial  by  a  clerk  from  the  post-office,  and  on 
the  bag  being  opened  the  letters  were  taken  out  and  read,  and  appeared  to  be 
addressed  to  the  prisoner  replying  to  his  advertisement,  and  enclosing  each 
one  shilling's  wortn  of  postage  stamps.  These  2til  letters  had  been  stopped 
and  opened  by  the  post-office  autnorities  before  delivery  to  the  prisoner, 
and  had  never  been  in  his  possession,  or  their  contents  brought  to  his  know- 
ledge ;  nor  was  there  anv  proof  as  to  there  authenticity  or  otherwise : — Held, 
that  they  were  admissible  against  the  prisoner  on  an  indictment  charging  him 
with  obtaining,  and  attempting  to  obtain,  money  by  false  pretences  from 
persons  other  than  the  writers  of  the  letters. — Reg.  v.  Cooper,  45  L.  J.  Rep. 
C.  C.  R,  M.  C.  15. 
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Domicile. — Peer— Foreign  domicile, — There  is  nothing  in  the  statas  of  a 
Peer  of  Parliament  to  prevent  hia  obtaining  a  foreign  domicile  by  reflidence  in 
a  foreign  country. — HamilUm  x.  Dallas,  45  L.  J.  Rep.  Ch.  15. 

Gamino. — "Suffering  gaming^*  in  an  hotel — In  order  to  justify  the  couTiction 
of  an  hotel-keeper  for  suffering  gaming  on  his  licensed  premises,  it  is  not  enough 
to  show  merely  that  such  gaming  took  place.  Actual  knowledge  is  not  nece:»- 
sary,  but  something  amounting  to  constructive  knowledge  must  be  shown. — 
BosUy  V.  Bafdes,  45  L.  J.  Rep.  M.  C.  27. 

Dbmursage. — Charter-^Hu — Breach  of  contract — BemoteMa  of  damage. — By 
charter-party  it  was  agreed  that  the  plaintiff's  tihip  should  go  to  a  port,  and 
there  ''load  in  regular  turn'*  a  cargo  from  defendants.  On  her  arrival  defen- 
dants made  default  in  supplying  cargo,  whereby  she  lost  one  turn.  Wind 
afterwards  came  on  to  blow,  and  the  harbour-master  therefore  would  not  allow 
the  ship  to  take  up  her  loading  berth  for  three  days  more : — Held,  that  the 
default  of  defendants  was  the  proximate  cause  of  the  detention  during  those 
three  days,  and  that  the  plaintiff  was  entitled  to  damages  as  demurrage  in 
respect  of  them. — Jones  v.  Adamsonf  45  L.  J.  Rep.  £x.  Cli.  &4. 
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SHERIFF  COURT  OF  AYRSHIRE. 
Sheriffs  Campbell  and  Anderson. 

IfABSHALL  V.  ARDROSSAN  SCHOOL  BOARD — Jidy  1876. 

Interdict— Edneation  (Scotland)  Act,  18*12— Right  of  School  Board  to  enter 
SchooL — Mr.  Charles  Marshall,  teacher  of  the  Ardrossan  Parish  School,  pre- 
sented a  petition  to  the  Sheriff,  praying  that  the  Ardrossan  School  Board  should 
be  interdicted  from  entering  the  school  for  the  purpose  of  examining  it,  except 
with  his  consent.  The  Sheriff-Substit^jite  (Anderson)  granted  the  interdict 
craved;  with  expenses,  solely  in  deference  to,  as  he  explained,  the  judgment  of 
the  Court  of  Sesson  in  the  Kelso  School  Board  case,  though  he  indicated  the 
view  he  himself  took  on  the  subject  would  have  inclined  him  to  dismiss  the 
petition.  The  School  Board  appealed  to  the  Sheriff,  who  reversed  the  decision 
of  the  Sheriff-Substitute,  refused  the  interdict  craved,  and  found  Mr.  Marshall 
liable  in  the  whole  expenses  of  process.  To  the  interlocutor  of  the  Sheriff  is 
appended  the  following  note,  which  explains  the  ground  of  the  decision : — 

''It  humbly  appears  to  the  Sheriff  that  the  judgment  in  the  Kelso  case  of 
18th  December  1874,  rightly  considered,  ought  to  have  led  to  an  opposite  course 
to  that  taken  bv  the  Sheriff-Substitute,  viz.,  to  a  refusal  of  interdict  In  the 
Kelso  case  the  iSoard  sought  to  interdict  the  master  from  obstructing  'the  Board 
from  visiting  the  school  during  school  hours  whenever,  and  so  often  as  they 
may  deem  necessary,  in  the  discharge  of  their  duties  under  the  Act  of  Parlia- 
ment,' and  this  interdict  was  sought  on  the  ground  that  the  Board  had  right, 
under  the  Education  Act,  to  visit  the  school  and  examine  it  at  pleasure.  But 
the  Court  in  refusing  the  interdict  did  not  decide  the  question  at  alL  On  the 
contrary,  they  reserved  it,  holding  that  the  question  of  right  was  by  no  means 
clear,  and  that  to  justify  a  party  in  asking  such  an  interdict,  the  question  of 
right  must  be  very  clear.  The  leading  opinion  was  givtn  by  the  Lord  President, 
who  said — 'It  is  quite  a  competent  niode  of  proceeding  to  ask  for  interdict 
against  any  one  obstnictiug  a  party  in  the  exercise  of  an  undoubted  right  or  dis- 
charge of  a  clear  duty ;  but  I  apprehend  that  to  justify  snch  a  course  the  right 
or  the  duty  must  be  very  clear.  AVe  are  not  to  try  doubtful  questions  in  a  pro- 
cess of  interdict.    That  must  be  done  in  a  different  form.*    And  this  view  is 

'^ported  by  Lord  Deas,  and  on  very  cogent  grounds.    'It  is  essential  (says 
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his  Lotdship)  to  keep  in  view  the  very  peculiar  nature  of  a  process  of  interdict, 
which  differs  materially  from  every  other  civil  suit,  and  may  not  inaptly  be 
termed  quasi  criminal.  If  the  party  interdicted  fails,  in  any  particular,  to  ob- 
serve the  interdict,  he  is  liable  to  l>e  brought  to  the  bar,  suiu  subjected  sum- 
marily to  censure,  fine,  and  imprisonment,  or  any  of  tbese  punishments,  as  well 
as  to  be  mulcted  in  expenses.'  Having  so  stated  the  law  respecting  the  remedy 
of  interdict,  the  Court  by  a  majority  declined  to  determine  the  question  of 
right  in  a  process  of  interdict  Lord  Ardmillan,  differing  from  the  majority, 
gives  a  clear  opinion  that  the  Board  have,  under  the  statute,  the  right  of  en- 
trance to  the  school  for  the  purpose  of  examining  the  pupils,  and  that  the  school- 
master has  no  fight  to  exclude  them.  And  in  the  second  Kelso  case,  decided 
on  6th  March  1875,  Lord  Young,  in  his  interlocutory  note,  expressed  himself  in 
terms  which  seem  to  imply  that  his  views  are  very  much  those  of  Lord  Ardmil- 
lan's.  Now,  if  *  doubtful  questions'  are  not  to  be  tried  in  a  process  of  interdict, 
because  it  is  a  process  of  a  'queui  criminal'  kind,  in  which  fine  and  imprison- 
ment may  be  inflicted  if  the  party  interdicted  should  ^fail  in  any  particiuar'  to 
observe  the  interdict,  can  it  oe  said,  on  a  fair  consideration  of  the  views  ex- 
pressed byitbe  Judges  in  the  Kelso  cases,  that  this  is  a  case  for  interdict  1  Are  the 
members  of  the  Scnool  Board  to  be  treated  as  quasi  criminals,  and  put  in  peril 
of  fine  and  imprisonment,  for  holding  the  examination  of  the  sdiool  under 
their  management — for  doing  that,  in  short,  which,  for  all  that  appears,  may 
probably  be  held  to  be  strictly  within  the  limits  of  their  powers  under  a  public 
statute.  If  the  present  interdict  were  continued,  the  effect  of  it  would  be  that 
in  no  circumstances  could  the  Board,  or  any  of  its  members,  hold  an  examin- 
ation of  the  school — not  even  the  customary  annual  examination,  well  known 
throughout  Scotland  as  a  quasi  public  one,  without  first  asking  and  obtaining 
the  consent  of  the  master  for  his  rights  and  interests  as  master.  In  other  words, 
it  would  negative  the  right  claimed  by  the  Board  under  the  statute,  and  con- 
firm the  right  of  the  master  practically  to  confer  on  the  Board  a  power  which 
the  statute  co  hyvothesi  has  not  conferred.  But  the  Court  in  the  Kelso  case 
Avas  not  preparea  to  negative  the  right  of  the  Board ;  and  the  Sheriff  cannot 
think  that,  after  expressing  their  dimculties  under  the  statute,  the  Court  would 
practically  commit  the  decision  of  the  matter  to  the  schoolmaster  by  making 
nis  consent  the  measure  of  the  Board's,  right.  The  Sheriff  puri>08ely  abstains 
from  expressing  his  own  views  upon  the  construction  of  the  statute ;  but  thus 
Dor,  he  may  say,  they  would  not  lead  him  to  grant  the  interdict  sought" 
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The  Educalion  Act — Are'Married  Women  entitled  to  Vote ? — After  the  last 
election  of  the  members  of  the  Lochwinnoch  School  Board,  a  petition  was 
presented  to  the  Sheriff  of  the  counties  of  Renfrew  and  Bute  by  Dr.  Ramsay^ 
the  ddieated  candidate,  praying  his  Lordship  to  set  aside  the  election  of  Mr, 
Craig,  the  elected  member  who  stood  lowest  on  the  poll.  The  reasons  set 
forth  in  favour  of  the  claim  of  the  petitioner  were  various ;  but  the  most 
important  one  was  that  five  married  women,  whose  names  appeared  on  the 
valuation  roll,  had  voted  for  the  respondent.  The  Sheriff-Substitute  found 
that  maried  women  were  lecally  incapacitated  from  exercising  a  vote  in  the 
election  of  members  of  School  Boards  This  decision  was  appealed  against,  and 
reversed  as  follows  : — 

'*  The  Sheriff  having  considered  this  process,  recalls  the  interlocutor  of  the 
Sheriff-Substitute  appealed  from':  Finds  in  law  that  married  women  are  not, 
merely  because  tliey  are  married,  incapacitated  from  voting,  and  that  the 
averments  in  regard  to  the  five  married  women  contained  in  the  petition  are 
irrelevant :  Allows  to  the  petitioner  a  proof  that  the  respondent,  James  Bar* 
clay,  voted  at  the  election,  and  that  his  name  is  not  entered  in  the  valuation 
roll  as  owner  or  occupier  of  lands  and  heritages  within  the  meaning  of  the 
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Education  (Scotland)  Act  1872,  and  was  not  entitled  to  vote  at  the  election ! 
Repels  the  whole  preliminary  pleas  stated  for  the  respondents  :  Allows  to  the 
respondent  a  proof  of  the  averment  that  the  returning  officer  improperly 
repelled  an  objection  to  the  validity  of  a  ballot  paper  with  marks  or  figures 
representing  seven  votes,  which  marks  or  figures  had  not  been  placed  in  the 
spaces  opposite  tbe  names  of  any  one  of  the  candidates,  and  that  the  returning 
officer  refused  to  take  the  vote  of  John  F.  Clark,  and  that  he  was  a  qualified 
elector  ;  and  allows  to  both  parties  a  conjunct  probation  :  Remits  the  cause  to 
the  Sheritf-bubstitute  to  be  further  proceeded  with.  Patrick.  Fraser. 

"  Sott. — With  regard  to  the  question  as  to  the  right  of  married  women 
to  vole,  it  was  stateil  that  their  qualification  was  their  being  entered  in  the 
valuation  roil  as  owners  of  property  of  the  requisite  value.  The  statute, 
in  Si'Ction  12,  defines  the  persons  who  shall  be  electors  thus  : — *  The 
electors  shall  consist  of  all  jn^rsons  being  of  lawful  age,  and  not  subject 
to  any  legal  incapacity,  whose  names  are  entered  on  the  latest  valuation 
roll  applicable  to  the  parish  and  burgh  for  which  the  Board  is  to  be 
electee!,  made  up  and  completed  not  less  than  one  month  prior  to  the 
election,  as  owners  or  occupiers  of  lands  or  heritages  of  the  annual  value  of 
not  less  than  £4.'  It  is  not  disputed  in  the  present  case  that  the  five  women 
whose  votes  are  objected  to  are  the  owners  of  proj^erty  of  the  requisite  value  ; 
nor,  on  the  other  hand,  is  it  disputed  that  they  are  married  women  living  with 
their  husbands.  Neither  of  the  parties  could  give  any  information  as  to 
whether  the  jim  mariti  and  right  of  administration  were  excluded  with  refer- 
ence to  the  ])articular  properties  constituting  the  qualification.  This  point  wa.s 
treated  as  altogether  immaterial  by  the  objector  to  the  votes,  whose  case  wa^j 
that  marriage  constituted  an  absolute  disqualification  to  a  female,  irrespective 
of  her  rights  in  the  property  as  giving  her  powers  which  the  husband  could 
not  control  It  cannot  oe  disputed  that  a.  female  is  entitled  to  vote  and  to  be 
elected,  and  the  j)ractice  of  the  country  since  the  statute  passed  is  in  accord- 
ance with  this.  It  is  true  that  a  female  cannot  exercise  tne  political  function 
of  voting  for  a  member  of  Parliament  {Brown  v.  Ingram,  19th  December  1868, 
7  Macp.  281),  nor  claim  to  graduate  at  a  university,  however  qualified  she  may 
be  {Blake,  28th  June  1873,  11  Macp.  784).  The  first  of  these  decisions  went 
upon  the  groimd  that  the  exercise  of  the  elective  franchise  with  reference  to 
members  of  Parliament  had  been  restricted  by  the  consuetudinary  law  of  the 
country  to  males ;  and  the  second  went  upon  the  construction  of  the  uni- 
versity charters,  and  the. practice  of  centuries  which  had  followed  upon  them. 
But  a  new  Act  of  Parliament,  such  as  the  statute  dealing  with  education,  is 
one  where  the  construction  of  general  words  is  in  no  way  hampered  by  refer- 
ence to  prior  usage,  nor  in  this  case  is  it  by  the  natui*e  of  the  duty  or  function 
to  be  exercised.  Indeed,  if  there  be  any  subject  upon  which  femtdes  aiv 
entitled  to  speak  with  as  much  authority  as  males,  it  is  on  that  of  education. 
Hence  it  is  that,  by  a  universal  consent  of  the  wole  country,  females  have 
been  allowed  to  vote  for,  .ind  be  elected  as  members  of,  School  Boanls.  ll 
cannot,  therefoi-e,  be  because  of  her  sex  that  a  married  woman  is  objected  t<j. 
It  is  said,  however,  that  as  she  herself  cannot  be  a  tutor,  so  she  caimot  be 
allowed  to  vote  in  the  election  of  a  School  Board.  It  is  difficult  to  see  the 
connection  between  the  two  things,  and  when  the  principle  upon  which  the 
disabilities  of  married  women  rest  is  looked  into,  it  will  be  found  that  theit; 
is  no  legal  ground  for  creating  a  disability  in  regard  to  this  jmrticular  matter. 
In  treating  of  the  subject  of  mjuriage,  Erskine  (1,  6-19)  states  his  view  of  tlie 
condition  of  a  wife  thus  : — *  Her  person  is  in  some  sort  sunk  by  the  marriage.' 
This  is  putting  the  matter  in  veiy  modified  terms  ;  but  it  is  stated  quite  abso- 
lutely, without  Erskine's  qualifying  words,  by  other  authorities,  who  trace  the 
nullity  of  her  personal  obligations  to  the  fact  that  in  law  a  wife  has  no  person 
(per  Lord  Justice-Clerk  Braelield  in  Harvey  v.  Chusth,  Bells*  Cases,  p.  26,  and 

-  -"Iso  Montrose  4  Brown's  Sup.  p.  277,  Stewart  Mor.  6071,  etc.).    The  law  of 
d  held  the  same  language  until  recently,  and  it  was  upon  this  giuund 
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that  husband  and  wife  were  precluded  from  bearing  witness  for  or  against  each 
other,  because  no  man  can  ue  a  wituess  in  his  own  cause.     '  By  marriage,' 
says  Blackstone,  book  i.  cap.  15, '  the  husband  and  wile  are  one  person  in  law, 
that  is,  the  very  being  or  legal  existence  of  the  woman  is  suspended  during 
the  marriage,  or  at  least  is  incorporated  and  consolidated  into  that  of  the  hus- 
band, under  whose  wing,  protection,  and  caver  she  performs  everything,  and  is 
therefore  called  in  our  law,  a  femme  covert  fcBmina  viro  co-operta;  is  said  to  be 
covert-baron,  or  under  the  protection  and  influence  of  her  husband,  her  baron 
or  lord,  and  her  condition  during  her  marriage  is  called  her  coverture.*    Mr. 
Justice  Maule,  in  reference  to  this  doctrine,  said — *  In  the  eye  of  the  law,  no 
doubt  man  and  wife  are  for  many  purposes  one,  but  that  is  a  strong  figurative 
expression,  and  cannot  be  so  dealt  with  ns  that  all  the  consequences  must 
follow  which  would  result  from  its  being  literally  true.     For  many  pui*po8es 
they  are  essentially  distinct  and  difierent  peraons.'  {IVenman  v.  Ashy  13  U.  B. 
844-6).    It  is  the  employment  of  a  simile  by  way  of  illustration.    By  law,  a 
husband  and  wife  lie  under  certain  incapacities  in  respect  to  one  another. 
They  are  not  subject  to  these  incapacities,  oecause  they  are  one  person,  but  as 
if  they  were  one  person.    These  incapacities  aside,  the  law  regards  them  as 
twain,  because  they  are  twain.    The  disabilities  in  regard  to  giving  evidence 
have  been  removed  by  recent  legislation,  and  in  England  the  Married  Womens' 
Property  Act  1870,  has  practically  excluded  what  in  Scotland  is  called  the 
jus  mariti  and  right  of  administration  of  the  wife's  estate.     Bentham,  to 
whose  writings  the  law  of  evidence  is  so  much  indebted,  refen'ed  to  this  notion 
of  the  identity  of  person  of  husband  and  wife  as  a  mere  figure  of  rhetoric,  and 
as  indicating  the  predilection  of  lawyers  for  *  absurdity  in  its  absurdest  shape ' 
(*  Judicial  Evidence,*  vol.  v.  p.  345).     The  best  answer  to  the  doctrine  is,  that 
it  is  not  true.    The  wife,  who  is  said  to  have  no  person  in  law,  may  sue  her 
husband  by  action,  she  may  hold  property  independently  of  him,  and  manage 
it  according  to  her  own  will.    Wnile  she  cannot  in  general  gmnt  obligations 
that  will  bind  herself,  she  may  grant  conveyaiices  that  will  be  effectual ;  she 
may  be  a  trader,  and  be  made  a  bankrupt,  where  the  husband  is  abroad  (Osme 
v.  J)effons,  30th  November  1833,  12,  s.  149)  ;  she  may  enter  into  contracts  and 
bind  nerself,  where  there  is  a  reason  or  necessity  for  it,  as  when  her  husband 
is  a  Innatic,  and  cannot  appear  for  her«    If  she  obtain  an  order  of  personal  pro- 
tection or  decree  of  judicial  separation  under  the  Conjugal  Rights  Act  of  1861, 
she  may  act,  although  a  married  ivoman,  as.  if  she  were  unmarried,  and  enter 
into  contracts  like  any  free  person.    Nay,  she  can,  according  to  the  statute, 
even  acauire  a  domicile  which  will  determine  her  status  and  regulate  her  suc- 
cession different  from  the  domicile  of  her  husband.    Even  without  obtaining 
such  decree  for  her  protection,  it  has  been  determined  that  she  may  vindicate 
her  character  when  assailed,  in  an  action  of  damages,  without  her  husband's 
consent.    A  married  woman,  no  doubt,  is  under  disabilities,  and  this  because, 
as  both  partners  could  not  manage  with  equal  powers,  it  is  right  to  allow  the 
stronger  to  do  so ;  but  her  legal  condition  could  1>e  defined  and  appreciated 
without  resorting  to  a  fiction.     Nature  inculcates  the  utmost  possible  identity 
of  interests  and  community  of  will  between  married  persons,  the  husband  being 
lord  and  master,  or,  as  it  is  expressed  in  Scripture,  being  *  the  head  of  tlie 
wife ;'  and  this  natural  subordimition  on  the  part  of  the  wife  has  led  to  the 
positive  law,  that  in  all  civil  matters  having  reference  to  their  united  means 
the  husband  should  act  for  both.     In  all  Christian  commimities  the  wife  is 
made  subject  to  the  husband  in  business  affairs — her  duty  is  within  doors,  and 
his  is  the  province  of  out-door  labour  for  the  maintenance  of  the  houshold.     In 
this  there  is  nothing  but  the  giving  the  authority  of  law  to  a  practice  recom- 
mended by  natural  constitution,  and  yet  in  no  land  is  the  condition  of  a 
married  woman  held  in  greater  honour  than  in  those  civilized  States  in  which 
the  law  is  obeyed.    The  subordination  of  the  wife  to  the  husband  carries  along 
with  such  a  rule  as  that  of  the  common  law,  that  she  cannot  in  ordinary 
circumstances  grant  personal  obligations.    Perhaps  this  rule  may  also  be  trace- 
able to  the  fact  that,  by  the  operation  of  the  jus  mariti,  the  means  of  dis- 


486  SHERIFF  COUfiT  E£PORTEtL 

ciuLt^nf^  these  personal  obligations  are  taken  from  her  and  given  to  the  hasband. 
Bat  it  does  not  follow  from  snch  a  role  that  the  wife  cannot  be  allowed  to 
exercise  a  public  function,  snch  as  that  she  is  called  to  do,  either  as  an  elector 
or  elected,  nnder  the  Education  Act.  What  she  is  there  asked  to  perform  is 
something  peculiarly  within  the  r^on  where  female  judgment  would  often 
act  with  salutary  effect  Nor  is  it  a  sufficient  objection  that  her  judgment  may 
lie  influenced  by  the  opinion  of  her  husband.  Is  not  this  rather  a  recommen- 
<lation  than  otherwise  ?  The  adrice  of  a  husband  may  be  of  service  in  guiding 
the  wife  to  a  right  decision. 

"  But  it  is  said  that  the  wife  is  under  curtUory^  and  therefore  it  would  be 
anomalous  to  allow  her  to  Tote.  Here  again  a  word  is  misunderstood,  and 
effect  is  given  to  the  misinterpretation ;  a  wife  is  not  under  the  curatory  of  her 
husband,  taking  that  word  as  meaning  guardianship,  and  as  understood  with 
reference  to  miuor.  There  is  scarcely  one  single  thing  in  which  the  conditicm 
of  a  minor  can  be  assimilated  to  that  of  a  mairied  woman.  Xo  husband  is 
bound  to  make  up  an  inventoiy  of  his  wife's  estates,  nor  is  a  wife  barred  ftoiu 
granting  a  gratuitous  deed  in  &vour  of  her  alleged  curator.  Her  deed  is  not 
reducible  upon  lesion,  and  the  husband,  the  aUqged  curator,  may  himself  be  a 
minor,  while  an  ordinary  curator  cannot  be  so.  With  regard  to  the  law  that  a 
wife  cannot  be  a  tutor,  this  has  to  be  observed,  that  the  doctrine  is  just  a 
repetition  of  the  Roman  law,  from  which  the  whole  Scottish  law  of  tutory  has 
been  directly  borrowed.  No  female,  whether  married  or  unmarried,  could  be 
a  tutor  of  any  kind  according  to  the  Roman  law.  The  law  of  Scotland  has  so 
far  adopted  and  retained  this  rule,  and  to  some  extent  departed  from  it  It 
has  retained  it  to  this  extent,  that  no  female,  married  or  unmarried,  can  be  a 
tutor-at-law.  It  has  departed  from  it  so  as  to  allow  females  unmarried  to  be 
tutors  testamentar  and  tutors  dative  (Ersk.  I.  7,  4,  and  I,  7,  12).  Married 
women,  however,  are  excluded  from  all  tutory, — to  this  extent  adhering  to  the 
Roman  law,  the  reason  being  that  tutory  was  an  officium  virile.  The  texts  upon 
the  subjects  in  the  Pandects  state  the  point  clearly.  Fcgmina  tutare$  dari  non 
possunt  quia  id  munus  mascuhrum  e$L  Tutda  plerwnque  viriU  oficium  est. 
But  although  a  woman  cannot  be  a  tutor,  she  may  be  a  testamentary  trustc^e 
along  with  her  husband,  and  may  vote  against  him  (Stoddari  v.  RfUfurfiml, 
Mnh  June  1»12,  F.C. ;  Darling  v.  Watson,  2  Shaw  607,  affd.  I.,  W.S.,  188 
Laird  Miln,  16  Nov.  1833, 12  S.  54).  A  wife  may  also  be  a  &ctor  loco  hUorts 
(Fraser,  Guardian,  and  Ward,  p.  400)  ;  and  she  may  be  constituted  her 
husband's  commissioner,  agent,  or  factor,  and  conduct  business  for  him  in  these 
capacities  equally  as  any  other  person  of  full  age. 

**  Not  being  compelled,  therefore,  by  any  rule  of  law  or  practice  to  give  to  the 
Education  Act  a  construction  highly  inexpedient^  the  Sheriff  has  come  to  the 
conclusion  that  the  objections  stated  to  the  votes  in  the  present  case,  so  Cu*  as 
regards  the  inarrieil  women,  are  untenable  in  law.  If  a  different  conclusion 
had  been  arrived  at,  and  the  voters  held  incapacitated  to  vote  because  they 
were  married  women,  the  Sheriff  would  have  little  difiiculty  in  holding  that 
inquiry  must  be  made  as  to  liow  they  voted.  The  ballot  is  only  intended  to 
protect  a  person  who  liad  a  legal  title  to  vote,  but  not  one  who  through  the 
error  of  the  presiding  officer,  was  allowed  to  put  a  voting  paper  into  the  ballot- 
box,  when  he  had  no  title  to  vote  at  al).  For  this  wrong  there  must  be  a 
remedy ;  and  in  consequence  of  the  rules  as  to  elections  in  paritkei  being 
different  from  those  applicable  to  elections  in  burghs,  where  any  one's  vote  may 
be  traced,  the  only  mode  of  ascertaining  how  a  person  voted,  who  had  no  title 
to  do  so,  is  simply  by  allowing  a  proo^  which  in  most  cases  must  be  confined  to 
the  oath  of  the  voter.  It  is  quite  out  of  the  question  to  say  that  the  act  of  the 
retuming-officer,  in  taking  the  vote,  is  finaL  His  error  in  this  respect  may  be 
made  the  subject  of  appeal,  just  as  any  other  question  that  may  anse  as  to  the 
validity  of  the  election.  It  is  necessary  to  explain  this,  because  a  proof  will  be 
required  in  regard  to  the  vote  of  Barclay.  The  objection  to  him  is  so  vaguely 
stated  in  the  petition  that  it  cannot  be  ascerteined  what  is  precisely  meant. 
Jf  it  be  that  he  is  entered  in  the  valuation  roll  as  tnuUe,  this  snoold  liave  been 
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set  forth,  and  all  that  is  necessary  to  Drove  that,  is  the  valuation  roll  itself ; 
and  then  the  only  proof  necessary  would  be  to  ascertain  from  him,  upon  oath, 
for  whom  he  voted.  If  he  didoiot  give  his  seven  votes  for  Craig,  there  is  no 
necessity  for  any  further  procedure  in  the  cause,  and  the  petition  should  be 
dismissed,  because  Craig  would  in  that  case  still  have  his  majority.       P.  F.'* 

Act, — J.  Bartlemore, Alt — G,  Hart, 


PERTH  SHERIFF  COURT. 
Sheriff  Barclay. 

MELVILLE,  CAMERON,  AND  OTHERS  V.  COMMISSIONERS  OF  PERTH  POLICE.        ! 

General  Police  Act — Right  of  Appeal  to  the  Sheriff. — Some  time  ago  the  Com- 
missioners of  Police  presented  a  petition  to  the  Sheriff  under  a  section  of  the 
Police  Act,  to  compel  certain  feuars  to  pave  a  private  street  within  the 
Police  bounds.  There  was  no  objection  stated  against  the  competency  of  this 
petition.  The  Commissioners  insisted  that  the  streets  should  be  causewayed, 
while  the  feuars  maintained  that  if  it  were  macadamized,  this  would  be  sufficient, 
and  that  to  have  it  causewayed  would  be  a  needless  expense,  and  feu  the  levels 
very  dangerous.  This  process  was  allowed  to  lie  over,  and  meantime  the 
feuars  had  the  street  macadamized.  The  Commissioners  refused  to  accept  or 
adopt  the  street  on  the  feuars'  condition.  The  feuars  thereon  appealed  to  the 
Sheriff,  praying  that  the  Sheriff  should  first  declare  that  macadamizing  was 
sufficient  for  the  purposes  of  the  Act,  and  then  to  find  the  Commissioners  bound 
to  take  it  over  as  a  public  street,  to  be  thereafter  maintained  from  the  Police 
fund.  An  objection  to  the  competency  of  this  appeal  was  taken,  and  the 
following  interlocutor  was  pronounced  : — 

**  Perth,  4th  August  1876. — Having  advised  the  appeal  on  the  plea  of  incompe- 
tency, sustains  that  plea  :  dismisses  the  appeal,  and  finds  the  respondents 
entitled  to  one  guinea  of  costs,  for  which  decerns  against  the  petitioners. 

"Hugh  Barclay. 

"  Note. — The  defenders  are  a  statutory  corporate  body,  solely  intrusted  to  per- 
form and  execute  certain  public  functions  which  no  other  can  do,  nor  with 
whose  actings  can  any  other  interfere,  unless  in  cases  provided  by  the  statutes. 
But  when  exceeding,  or  refusing  to  execute,  their  powers  the  Supreme  Court 
may  restrain  or  compel  them  to  action.  Such  in  England  is  well  known  under 
the  writ  Mandamus,  The  respondents  are  the  organs,  and  the  elected,  of  the 
public  themselves ;  and,  therefore,  are  entitled  to  every  confidence  and  to 
every  liberty  consistent  with  common  law.  It  is  admitted  that  there  exists  in 
the  statute  no  general  clause  of  apijeal  to,  or  supervision  of,  the  Sheriff  against 
or  over  resolutions  of  the  Commission.  There  are  special  clauses  of  appeal. 
But  these  on  examination  will  be  all  found  to  applv  to  cases  where  the  Com- 
missioners order  some  work  or  operation  to  be  done  wnicn  involves  the  interference 
wiA  private  property  and  personal  rights,  or  where  they  order  proprietors  to  do 
such  work  or  operations  at  their  expense.  In  such  special  cases  an  appeal  is 
admitted  to  the  Sheriff,  because  m  this  class  of  cases  private  interests  are 
involved,  and  the  Commission  possibly  might  sacri^ce  such  interests  for  the 

Eublic  benefit  Accordingly,  in  the  first  appeal  taken  by  the  same  appel- 
ints,  no  objection  was  taken  by  the  Commission  to  its  competency,  because 
there  the  appellants  were  ordered  to  do  certain  work  which  they  considered 
unnecessary  and  prejudicial  to  their  private  rights.  But  here  the  resolution  is 
negativSy  not  positive,  and  that  the  Commission  refuse  to  do  a  certain  act  by 
converting  a  private  road  into  a  public  street,  freeing  the  proprietors,  and 
placing  henceforth  its  maintenance  on  the  public.  In  uiis  the  appellants  are 
left  without  interference  with  their  private  rights,  which  are  not  sought  to  be 
in  any  way  trenched  on.  The  Sheriff  has  no  jjower  to  compel  the  Commission 
to  act  in  matters  which  the  statute  has  left  in  their  discretion.    Hence  the 
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prayer  of  the  appeal  is  not  simply  to  compel  the  Commiastion  to  adopt  the 
street,  bnt  primarily  that  the  Sheriff  dectare  that  it  is  not  necessary  that 
the  roads  f^huuld  W  in  a  certain  {state  before  bein^  adopted  as  a  pnblic  street, 
and  that  it  i«  inthin  the  jtoirer  of  tlic  Commission  to  adopt  it  as  it  now  stands. 
These  two-  preliminaries  being  so  de<*lare<l,  then  it  is  asked  that  the  Commi:^ 
sioners  theni^^lvea  be  compelled  to  do  so.  But  this  is  not  a  i^imple  appeal  an<l 
reversal  of  the  ne^rative  resrdution  ;  but  the  Sheriff  is  desired  to  supers^e  the 
Commission,  and  decide  that  they  did  wrong  in  their  negative  resolution,  and 
thereon  com)>el  them  to  resolve  jHisitively  to  the  contrary,  and  to  do  what  they 
resolved  not  to  do.  In  a  late  Cit-se  in  the  Supreme  Court  the  limit  of  appeal 
was  clearly  brought  out.  The  Conmiiesion  had  resolved  fiot  to  take  the  fur- 
nace ashes  of  a  large  factor}'.  The  jiroprietora  did  not  seek  to  appeal  to  the 
Sheriff,  but  straightway  went  to  the  Supreme  Court,  asking  that  it  should  1)e 
declared  that  the  Commissioners  were  bound  to  do  what  tliey  refused  to  do, 
and  for  an  order  that  they  should  do  it.  In  like  manner,  persona  often  com- 
]>lain  that  their  properties  are  not  sufficiently  lighted  and  watched  in  return 
for  the  rates  levied  on  them.  Should  the  Commission  refuse  such  claims, 
surely  it  cannot  be  for  a  moment  supposed  that  an, appeal  can  competently  U> 
brought  to  the  Sheriff.  In  fact  this  would  be  to  deprive  the  Commission  of  all 
administrative  powers  and  functions,  of  which  they  and  they  alone  are  con- 
hidered  to  be  in  the  full  and  unfettered  possession,  and  to  vest  in  the  Sheriff 
not  merely  the  power  to  prevent  injustice  where  private  rights  are  sought  to  Im* 
interfered' with,  but  to  superwde  the  Commission,  and  to  administer  in  their 
stead  public  functions  entrusted  to  them  alone.  H.  B." 

Act. — Jamfwii.— ^tt. — M^Leijih. 
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LIABILITY  OF  EMPLOYEES  TO  SEKVANTS. 

From  time  to  time  during  the  last  few  years  Bills  have  been  intro* 
duced  to  the  House  of  Commons  for  the  purpose  of  destroying  or 
modifying  the  doctrine  of  collcihoraUur,  The  last  of  these,  wUch 
is  fathered  by  the  miners'  hero  Mr.  Macdonald,  led  to  the  appoint- 
ment of  a  Select  Committee  to  inquire  whether  it  may  be  ex- 
pedient to  render  masters  liable  for  injuries  occasioned  to  their 
servants  by  the  negligent  acts  of  certificated  managers  of  collieries, 
managers,  foremen,  and  others  to  whom  the  general  control  and 
superintendence  of  workshops  and  works  is  committed,  and 
whether  the  term  ''common  employment"  can  be  defined  more 
clearly.  The  Committee  includes  Mr.  Lowe,  Sir  John  Holker,  Sir 
H.  Jackson,  Mr.  Shaw  Lefevre,  Mr.  Mundella,  Sir  Daniel  Grooch, 
and  Mr.  Macdonald.  Last  July  they  took  some  evidence,  which 
we  now  propose  to  analyze. 

The  evidence  taken  by  the  Committee  was  given  by  lawyers,  one 
master  in  the  building  trade,  and  three  representatives  of  Unions 
or  Societies.  We  shaU  begin  with  the  last  mentioned,  and  among 
them  we  shall  take  Mr.  Geoige  Howell,  the  well-known  Parlia- 
mentary Secretary  of  the  Building  Trades.  He  entirely  supports 
the  BiU  introduced  by  Mr.  Macdonald,  which  provides  that "  com- 
mon employment"  should  be  no  defence  for  the  master  of  the 
n^ligent  servant  He  puts  his  case  in  this  way,  that  the  person 
ii^ured  may  have  had  no  possible  control  over  the  cause  of  the 
injury ;  and  he  gives  the  not  very  happy  illustration  of  a  mason  or 
bricklayer  or  carpenter  being  ordereil  on  to  a  scafiblding,  about 
the  safety  of  which  he  could  know  nothing,  because  the  work  is 
all  done  by  the  "scafifolders."    Now,  a  very  important  point  is 
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made  heie^  viz.,  that  so  far  as  employment  in  the  company  of  the 
negligent  person  or  in  the  neighbourhood  of  what  causes  the  injury 
is  an  element  in  these  questions,  it  may  very  well  happen  that  the 
injured  servant  has  no  more  connection  with  his  so-called  coUabora- 
teuT  than  a  complete  stranger  would  have.  There  may  of  course  be 
a  connection  of  almost  any  d^ree  of  intimacy,  but  in  the  highly 
complex  organization  of  modem  industry  in  a  factory,  say,  employ- 
ing 4000  hands,  the  majority  of  the  hands  will  be  quite  ignorant 
of,  or  at  least  not  familiar  with,  the  processes  on  which  they  are 
not  immediately  employed,  and  with  which  they  are  only  occasion- 
ally, if  at  all,  brought  into  contact  But  in  the  case  of  the  loose 
scaffold,  and  also  in  another  case  put  by  Mr.  Howell  (viz.,  that  of 
Letts'  Printing  Works,  where  a  boy  aged  16  was  ordered  to  place  a 
band  on  the  drum  of  a  wheel  preforming  120  revolutions  per 
minute),  it  seems  likely  that  another  principle  would  come  into 
operation,  that  which  requires  an  employer  to  provide  safe  means 
of  working,  and  forbids  him  to  permit  any  obviously  dangerous 
process  to  be  gone  through  entirely  without  precautions.  The 
witness  may,  however,  be  tacitly  putting  cases  where  there  had 
been  coihplete  delegation  by  the  master  to  manager  or  foreman. 
But  it  rarely  happens  that  this  delegation  is  so  complete  as  to 
excuse  an  employer's  ignorance  that  his  works  are  being  con- 
ducted on  a  bad  principle,  or  that  the  most  elementary  conditions 
of  safety  are  not  supplied.  It  is  generally  from  particular  orders 
or  particular  pieces  of  negligence  that  accidents  occur.  For 
instance,  in  the  recent  case  of  ShM  v.  W^bder^  a  large  stone 
was  loaded  at  the  Holbom  Viaduct  on  a  common  truck  and  not 
on  a  square  stone  truck;  the  result  was,  when  the  stone  was 
being  lewised,  the  truck  tipped  over,  and  Shell  had  his  leg 
broken.  But  as  Webster  did  not  personaUy  superintend  the  load- 
ing of  the  troUy,  nothing  was  recovered.  Mr.  Howell  scouts  the 
idea  that  a  workman  in  entering  on  a  contract  of  service  accepts 
the  risks  incident  to  the  work,  and  that  these  are  calculated  in  the 
rate  of  wages  given.  In  the  first  place,  he  does  not  know  the  risks ; 
in  the  next  place,  though  nothing  is  said  about  it,  he  rather 
assumes  that  machinery,  gearing,  scaffolding,  etc.,  are  all  safe.  So 
many  different  causes  affect  the  rate  of  wages  that  it  would  be  rash 
to  say  that  the  facts  exclude  the  theory  of  an  allowance  for  risk, 
but  at  least  it  maybe  said  that  they  don't  support.it  For  in- 
stance, labourers  receive  lower  wages  than  bricklayers,  and  the 
difference  is  probably  greater  that  the  higher  skill  required  would 
account  for ;  yet  the  labourer's  work  is  more  hazardous.  Some  in- 
justice was  done  to  the  Building  Unions  in  supposing  that  their 
objection  to  the  practice  of  wheeling  bricks  on  to  the  scaffold  in 
barrows  arose  from  a  desire  to  Umit  production.  The  danger  of 
such  a  practice  is  obviously  much  greater  than  occurs  in  the  hod 
system.  The  question  is  certainly  one  in  which  the  Unions  are 
largely   interested.      In    eight    years    the    four    largest    Unions 
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(the    Engineers',   Ironfoonders',    Boilennakers'    and   Carpenters') 
paid  nearly  £25,000  for  relief  to  the  families  of  injured   men. 
If  the  plea  of  collciboratewr  were  removed  from  the  law,  un- 
doubtedly a  large  portion  of  that  sum  would  be  recovered  from 
employers.    On  the  other  hand,  the  change  in  the  law  would 
43top    the    contributions    which    many    large    firms    now    make 
to  the  Benefit  Societies.    It  is  amusing  to  observe  that  in  op- 
posing the  principle  of  Mr.  Macdonald's   Bill   some  employers 
suggest  that  the  Unions  should  punish  men  whose  negligence 
causes  injuries,  and  that  their  feUow-workmen  should  denounce 
them   or   refuse    to  work   with    them.     The   strong    points   in 
the  workmen's  case  are  these : — (1.)  That  each  individual  workman 
is  bound  to  obey  orders,  and  has  little  opportunity  of  protecting 
himself  by  observation  or  remonstrance ;  (2.)  that  under  the  present 
law,  which  to  a  large  extent  extinguishes  responsibility  by  permit- 
ting its  delegation,  there  is  a  tendency  to  lessen  the  protection  of 
workmen.    Of  course,  the  personal  liability,  civil  or  criminal,  of  the 
negligent  colldborateur  always  remains,  whether  he  be  manager  or 
fellow-labourer.    But  this  liability  is  often  not  solvent,  and  is  a  very 
inferior  security  to  that  of  the  master ;  especially  where  the  master 
is  some  sub-contractor  of  scanty  capital,  like  the  "  field-rangers"  of 
the  London  suburbs,  anxious  to  run  through  a  job  at  the  smallest 
possible  cost.     It  is  certainly  the  true  interest  of  an  employer  to 
■avoid  accidents;  but  how  many  men  are  guided  hy  false  interests  ? 
And  with  reference  to  railways,  it  must  be  remembered  that  the 
vast  majority  of  accidents  to  servants  are  not  in  any  way  connected 
with  injury  to  plant.    The  Board  of  Trade  report  on  some  200  out 
of  a  total  of  above  4000  accidents  a  year.    Again,  it  is  misleading: 
to  say  that  the  appointment  of  managers,  etc.,  is  for  the  master's 
interest    The  appointment  of  managers  is  a  necessity  in  which 
master  and  workman  are  both  interested,  the  one  for  his  profits,  the 
other  for  his  wages  and  personal  safety.    The  liability  of  the  em- 
ployer must  depend  partly  on  the  understanding  in  which  both 
parties  enter  into  their  contract,  partly  on  considemtions  of  policy, 
and  partly  on  fixed  legal  principle,  viz.,  the  liability  to  strangers 
Mr.  Howell  accepts  thi»  principle,  which  he  puts,  not  so  much  on 
the  ground  of  profit  accruing  to  the  employer,  as  on  the  ground  of 
agency.    The  consideration  of  policy  is,  of  course,  not  whether 
wages  would  be  diminished  on  the  one  hand  or  profits  on  the  other, 
but  where  the  pressure  of  legal  liability  may  be  most  effectively 
applied,  so  as  to  reduce  as  far  as  possible  the  number  of  accidents. 
The  evidence  of  Mr.  Broadhurst,  another  Trades'  Union  Parliamen- 
tary Secretary,  is  to  the  effect  that,  were  the  proposed  change  of  the 
law  to  extend  only  to  the  case  of  managers  and  foremen,  that  would 
meet  nine-tenths  of  the  serious  accidents  in  the  building  trade.  But 
this  does  not  hold  good  of  other  employments.    Take,  for  example, 
the  railways'  servants,  of  whom,  in  1875,  4383  were  killed  or 
ii^nred.    The  main  causes  of  these  accidents  are  excessive  hours  of 
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labour  (leading  naturally  to  nep:ligence),  non-enforcement  of  roles, 
non*adoption  of  improved  appliances,  want  of  trafBc  accommodation, 
employment  of  inefficient  persons,  insufficiency  of  staff  employed. 
Mr.  Evans,  the  Bailway  Servants'  Secretary,  made  the  starUing 
statement  to  the  Committee  that  1  in  20  of  those  engaged  in  shunt- 
ing  is  killed  or  injured  in  the  year,  and  that  this  arises  from  the 
prohibited  flynshunting.  And  yet  the  shunter,  whose  duties  are  the 
most  dangerous,  receives  less  pay  than  the  driver,  the  goods  guard, 
the  passenger  guard,  and  sometimes  even  the  signalman.  The  wages 
are  adjusted  to  secure  long  service.  The  fireman,  whose  danger  is 
precisely  the  same  as  the  driver^s,  gets  only  half  his  wages.  It  is 
proposed  that,  in  questions  with  their  own  servants,  railway  com- 
panies should  be  bound  by  the  negligence  of  their  managers,  super- 
intendents, station-masters,  inspectors,  foremen,  down  to  the  very 
signalman!  As  Mr.  Evans  sajrs,  '*  There  is  no  real  community  of 
employment  between  a  guard  and  a  platelayer,  an  engine-driver  and 
a  clerk,  a  joiner  and  a  fireman  !"  The  same  witness  put  his  reasons 
for  a  change  in  the  law  very  clearly :  **  The  servant  cannot  be  ex- 
pected to  undertake  a  portion  of  the  employer's  risk  when  he  is 
debarred  from  sharing  in  the  profits.  The  servant  is  a  contractor 
with  the  company,  and  if  he  faithfully  performs  his  contract,  the 
law  should  protect  him  from  loss  inflicted  by  other  and  injudicious 
or  unfortunate  contracts  which  the  employer  may  make  with  others 
for  the  employer's  profit  or  convenience."  The  suggestion  that  a 
change  in  the  law  would  make  servants  more  reckless  hardly  de- 
serves serious  attention.  Bather,  we  may  say,  "  the  present  law  is 
a  premium  on  the  master  withdrawing  himself  firom  the  actual 
management  of  his  affairs."  Cio^elessness  on  the  part  of  the  person 
injured  would,  of  course,  amount  to  contributory  negligence.  On 
one  point  all  the  working-class  witnesses  are  unanimous,  that  if  the 
law  be  changed,  it  must  be  made  imperative  and  not  permissive* 
otherwise  servants,  especially  railway  servants,  would  contract 
themselves  out  of  the  law  immediately.  The  (Jerman  Imperial  Law 
mentioned  below  forbids  employers  and  workmen  to  contract  them- 
selves out  of  its  provisions. 

It  is  very  remarkable  that  the  case  made  on  the  other  side  by 
Mr.  Hannen,  who  represents  the  Society  of  Builders,  is  simply  that 
there  should  be  no  vicarious  responsibUity — no  respondeat  superior, 
but  that  the  law  should  return  to  the  primitive  cidpa  tenet  mos 
auctores.  He  tries  very  hard  to  escape  a  condemnation  of  the  exist- 
ing law  of  negligence  as  regards  the  injuries  sustained  by  strangers, 
but  he  is  brought  back  to  the  dilemma  by  the  stern  logic  of  the 
chairman,  Mr.  Lowe.  Being  pressed  for  definite  objections  to  the 
liability  proposed,  he  makes  the  singular  statement  that  it  would  be 
prejudicial  to  workmen;  because  it  would  lead  to  the  reduction  of 
the  number  of  foremen  as  so  many  sources  of  responsibility. 

The  evidence  given  by  the  lawyers  is  of  considerable  interest 
Mr.  Courtenay  Ilbert,  who  in  1871  drew  up  a  memorandum  on  the 
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subject,  for  the  guidance  of  the  Board  of  Trade,  points  out  the  loose- 
ness of  Lord  Abinger's  remarks  in  Priestley  v.  Fowler,  sotne  of 
which  apply  as  much  to  the  relations  of  guest  and  innkeeper,  or 
passenger  and  carrier,  as  to  that  of  master  and  servant  The  de- 
cision in  Priestley  v.  Fowler  (1837)  was  only  that  a  butcher  does  not 
warrant  his  van  to  his  servant,  and  the  real  origin  of  the  doctrine  of 
colldbarateur  must  be  sought  in  the  American  case  of  Farwell  v. 
Boston  and  Worcester  Bailroad  Corporation  (1842),  in  which  Chief- 
Justice  Shaw  said  there  could  be  no  action  on  delict,  as  the  relations 
of  the  parties  were  altogether  contractual,  and  no  action  on  contract, 
for  there  was  no  implied  indemnity  in  the  contract  He  put  his  judg- 
ment chiefly  on  the  desirability  of  encouraging  workmen  employed 
in  company  to  keep  a  sharp  look  out  on  one  another.  We  need 
not  trace  the  subsequent  course  of  English  decision ;  how  the  risk 
of  your  neighbour's  negligence  came  to  be  called  a  risk  incidental 
to  your  contract  of  service;  how  first  in  the  BartonskUl  Cojse  (1866) 
and  next  in  WHson  v.  Merry  (1868)  the  characteristic  doctrines  of 
Scotch  Law  were  set  aside,  and  the  phrase  "common  employment" 
was  emptied  of  the  meaning  in  which  Chief- Justice  Shaw  had  used  it. 
It  became,  in  fact,  merely  an  illustration  of  the  kind  of  risks  under- 
taken by  the  contract  The  history  of  the  matter  is  given  in  Fraser 
on  "  Master  and  Servant"  (Edin.  1872).  The  result  was  according  to 
Lord  Cairns'  judgment,  that  the  master  fulfilled  his  obligations  by 
selecting  competent  foremen  whose  competency  he  did  not  warrant ; 
and  the  law,  left  in  this  artificial  state,  thrust  into  the  mouth  of  the 
workmen  a  promise  to  undertake  risk  which  they  n#w  say  they  never 
intended.  Such  a  promise  might  as  plausibly  be  implied  in  the 
contract  of  the  passenger,  or  of  the  consignor  of  goods.  Well  may 
Mr.  Lowe  blandly  inquire:  ''Whenever  we  set  up  a  contract  ought 
there  not  to  be  some  proof  of  its  existence  ?"  In  the  last  decided 
case,  Lat>€ll  v.  Howell  (Feb.  1 876),  Justice  Brett  declared  his  inability 
to  comprehend  the  principle  on  which  the  plea  of  collahoraieur  was 
based.  Hence  the  present  inquiry.  Mr.  Ilbert,  in  summing  up  the 
English  law,  says  that  "fellow  servant"  includes  persons  engaged 
in  different  departments  of  the  same  work,  if  their  work  he  of  sudi  a 
kind  as  to  bring  them  into  contact  wUh  eadi  other  ;  foremen  or  mana- 
gers ;  and,  on  the  authority  of  Sir  Colin  Blackburn,  the  master  of 
a  ship.  It  does  not  include  the  master  working  himself  as  a  fellow 
servant,  or  persons  employed  by  different  masters  when  working 
together.  The  qualification  we  have  marked  in  italics  implies 
merely  the  fact  of  accidental,  it  may  be  only  occasional,  contact, 
which  is  therefore  a  risk  contemplated :  it  does  not  imply  real  com- 
munity or  similarity  of  work.  Thus,  in  a  railway  case,  a  painter 
and  a  platelayer  working  near  each  other  for  a  few  days  were  held 
to  be  coUaborateurs.  The  master  warrants  neither  the  competency  of 
his  servants  nor  the  safety  of  his  machinery,  and  to  make  him  liable 
negligent  selection  would  have  to  be  proved  in  the  one  case,  and 
some  form  of  personal  negligence  in  the  other.     Even  then  the 
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servant  may  be  barred  by  knowledge  of,  and  acquiescence  in,  the  risk^ 
which  may  be  inferred  from  the  absence  of  complaint.  It  appears 
that  the  French  law  is  entirely  opposed  to  the  doctrine  of  collar 
barateur.  On  28th  June  1841  the  Cour  de  Cassation  declared: 
**  The  master  is  liable  for  the  injury  which  one  of  his  servants  or 
workmen  has  caused  by  negligence  to  another  servant  or  workmen 
in  a  work  which  they  .were  charged  to  carry  out  in  common.  The 
wages  agreed  upon  between  the  servant  and  his  master  cannot 
exempt  the  latter  from  his  liability  towards  the  party  injured'^ 
(Dalloz.  Jurisprudence  GAi^ale  du  Bayaume,  p.  271;  Les  Codes 
AnnoteA  de  Sirey,  edition  by  Gilbert,  1855).  The  liability  of  the 
cammettant,  or  master,  for  the  fault  of  the  jfr^pos^,  or  foreman,  in  the 
general  case  is  dealt  with  by  art.  1384  of  the  Code  Civil,  which 
was  illustrated  in  the  case  of  S^randat  v.  Saisse,  L.  R  P.  C.  I.  152» 
The  foreman  must  be  acting  "  sous  les  ordres,  sous  la  direction  et 
la  surveillance  du  commettant"  In  Italy  and  Austria  the  law 
appears  to  be  the  same.  By  the  Prussian  law  the  general  rule  is 
that  a  man  is  not  liable  for  the  fault  of  another,  except  when  he 
himself  is  also  in  fault,  and  the  employer  is  considered  to  be  in 
fault  (1.)  when  he  has  directed  the  servant  or  agent  to  commit  a 
wrongful  act,  such  as  would  constitute  a  delict,  or  has  ratified 
it;  (2.)  where  he  ought  not  to  have  delegated  his  work;  (3.) 
where  he  has  been  negligent  in  his  selection  or  supervision  of 
his  servants.  Of  course,  in  agents'  contracts  the  principal  is  liable 
for  the  contractual  fault  of  the  agent  On  this  law  the  learned 
Professor  Briins^marks :  ''  These  rules  are  not  sufficient  to  meet 
the  exigencies  of  modem  life,  especially  in  the  case  of  such  great 
industrial  undertakings  as  railways,  shipping,  carriers,  factories, 
mines.  If,  in  accordance  with  the  rules  of  Eoman  law  the  liability 
of  the  employer  is  limited  to  his  culpa  in  eligendo  et  custodiendo, 
whilst  otherwise  the  employ^  in  fault  is  alone  liable,  and  in  cases  of 
accident  there  is  no  Uabflity  at  all,  the  profit  gained  and  risk 
incurred  by  the  employer  would  be  out  of  all  proportion  to  each 
other,  and  almost  the  whole  risk  would  be  transferred  to  the  public 
and  to  the  workman."  It  was  for  these  reasons  that  the  Imperial  Law 
of  7th  June  1871  was  passed.  (See  Jau/mal  of  Jurisprudence,  voL 
xviii.  p.  250.)  Briefly  stated,  that  law  provides  that  in  railways  the 
employer  is  liable  in  every  case  where  he  cannot  prove  vis  major  or 
contributory  negligence ;  and  in  mines,  pits,  quarries,  and  factories^ 
the  master  is  liable  for  the  fault  of  his  agent  or  representative 
(*^  Bevollmachtiger  oder  fieprasentant  oder  eine  zur  Leitung  oder 
Beauf^ichtigung  des  Betriebes  oder  der  Arbeiter.")  There  is  thus  a 
good  deal  of  precedent  for  a  change  in  the  law,  and  Mr.  Ilfield 
supports  what  is  proposed  to  this  extent,  that  he  would  leave  it  to 
a  jury  to  say  whether  there  was  common  employment  or  not  in  the 
sense  of  one  man  being  unable  to  control  his  neighbour.  This  would 
destroy  the  artificial  reasoning  of  Lord  Cairns,  but  it  would  lead  to 
great  uncertainties.    The  alternative  plan  would  be  much  better 
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that  the  jury  should  say  whether  there  was  a  contract  to  accept  the 
risk.  And  this  seems  likely  to  be  the  resnlt^  for  the  attempts  made 
to  define  a  manager  or  overseer  so  as  to  exclude  a  residuum  of 
^  common  employment "  have  not  been  very  successful,  Mr.  Lowe 
suggests:  "A  man  who  is  exercising  authority  over  the  person 
injured  which  is  derived  either  mediately  or  immediately  from 
the  master."  Even  Mr.  J.  Brown,  Q.C.,  who  agrees  with  the 
master's  view,  that  the  rule  of  respondeat  superior,  first  laid  down  in 
England  by  Lord  Holt  in  the  time  of  Charles  IL,  is  unjust  and  im- 
politic, admits  that  managers,  whose  orders  workmen  are  bound  to 
obey,  cannot  fairly  be  considered  as  collaiorateurs.  Mr.  R  S. 
Wright,  the  author  of  a  learned  and  scientific  treatise  on  the  '*  Law 
of  Conspiracy,"  comes  forward  with  a  definition  of  common  employ- 
ment as  the  employment  of  all  persons  employed  for  the  same 
purpose  under  the  highest  person  liable  according  to  a  definition  by 
Justice  Willes  in  Murray  v.  Currie,  L.  R  6,  C.  P.  24.  Justice  Willes 
there  says :  "  In  ascertaining  who  is  liable  for  the  act  of  a  wrongdoer, 
you  must  look  to  the  wrongdoer  himself,  or  to  the  first  person  in  the 
ascending  line,  who  is  the  employer,  and  has  the  control  Qver  the  work. 
Tou  cannot  go  further  back  and  make  the  employer  of  that  person 
liable."  This  is  sufficiently  comprehensive,  and  indicates  that 
according  to  the  theory  of  the  present  law  you  cannot  distinguish 
between  the  case  of  a  foreman  and  other  fellow-servant  As  regards 
future  legislation,  Mr.  Wright  seems  to  think  that  the  plea  of  collar 
hoToiewr  ought  to  be  retained  in  cases  of  very  intimate  connection 
and  propinquity  between  two  workmen,  neither  being  in  the  posi- 
tion of  a  superior,  t.e.  that  no  master  should  be  held  to  warrant 
against  the  negligence  of  fellow  workmen  strictly  so  called.  He 
idso  thinks  that  in  the  question  of  general  liability  to  third  persons 
an  exception  should  be  made  where  a  foreman  or  workman  has 
wilfully  and  deliberately  violated  express  instructions.  We  shall 
look  with  great  interest  for  the  further  evidence  which  the  Com- 
mittee recommend  should  be  taken,  and  for  the  report  of  this 
Oommittee  should  it  be  re-appointed.  W.  C.  S. 
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{(kniinuedjromp,  472.) 

''  In  1856,  such  was  the  maladministration  existing  at  Naples  that 
the  conduct  of  the  King  of  the  Two  Sicilies  in  the  internal  govern- 
ment of  his  kingdom  was  brought  to  the  notice  of  the  Congress  at 
Paris,  and  its  counsels  having  been  disregarded,  England  and 
France,  as  a  manifestation  of  the  displeasure  of  their  Governments, 
both  withdrew  their  legations  from  Naples.  The  same  condition 
of  things  which  had  induced  this  intervention,  scarcely  consistent 
with  the  independence  of  the  sovereign  to  whom  it  was  applied. 
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still  continued  during  a  visit  which  I  made  to  that  capital  in  the . 
early  part  of  1869.    At  that  time  the  men  most  distinguished  as 
statesmen  and  jurists,  as  well  as  most  eminent  in  social  life,  were 
actually  imprisoned  on  fabricated  charges,  and  the  adminstration  <^ 
justice  was  perverted  to  the  most  cruel  purposes. 

"  When  Lord  John  Bussell,  in  1861,  informed  the  representative  of 
the  King  of  the  Two  Sicilies  that  his  mission  was  at  an  end,  in 
consequence  of  the  annexation  of  his  country  to  the  kingdom  of 
Italy,  he  added,  that '  the  English  Government  had  for  a  long  time 
foreseen  it,  and  it  had  often  warned,  not  only  King  Francis  IL,  but 
his  immediate  predecessor,  of  the  danger  which  they  incurred  in 
following  the  policy  in  which  they  were  embarked'  (Lawrence's 
'  Wheaton,'  1863,  429). 

"  Now,  it  was  on  the  1st  October  1855,  that  a  treaty  of  commerce 
and  navigation  was  concluded  by  the  United  States  with  the  King 
of  the  Two  Sicilies,  the  ratifications  of  which  were  only  exchanged 
on  the  7th  of  November  1856,  and  consequently  several  months 
after  the  Congress  of  Paris  had  placed  the  kingdom  under  the  ban 
of  European  civilization.  One  of  the  clauses  of  this  treaty,  the 
24th  article,  provides  that '  it  shall  not  apply  to  offences  of  a  poli- 
tical character,  unless  the  political  offender  shaU  also  have  been  guilty 
of  one  of  the  crimes  enwmerated  in  article  22,'  where  the  extradition 
crimes  are  mentioned.  Had  any  of  those  iUustrious  citizens  whom 
I  found  within  the  walls  of  a  prison  been  enabled  to  join  in  the 
United  States  their  more  fortunate  compatriots,  and  if  by  any  device 
a  mandate  of  arrest  could  have  been  obtained  against  them  under 
pretence  of  any  one  of  the  offences  enumerated  in  the  treaty,  what 
would  have  been  their  fat^e,  however  innocent  of  the  ordinary  crime, 
if,  as  the  treaty  permitted,  a  political  one  could  have  beien  con- 
nected with  it  ?  The  existence,  indeed,  of  a  treaty,  whatever  its 
provisions,  with  such  a  State  as  the  Two  Sicilies  was  at  that  time, 
is  a  sufficient  condemnation  of  the  whole  system  of  extradition. 

"  I  am  not  aware  that  any  objection  has  been  made  by  the  United 
States  to  concluding  a  treaty  with  Spain,  and  yet,  what  chance  of 
justice  would  an  extradited  fugitive,  whether  an  American  citizen  or 
foreigner,  who  had  sought  our  protection,  receive  at  the  hands  of 
the  Spanish  tribunals,  may  be  inferred  from  the  following  instruc- 
tion of  April  18,  1872,  from  Mr.  Fish  to  the  Charge  d'Affaires  of 
the  United  States  at  Madrid : — 

"  'The  President  is  gratified  to  learn  that  the  Spanish  Government 
at  length  is  awaking  to  the  necessity  of  marking  with  its  displeasure 
some  of  the  atrocities  of  which  Cuba  has  been  so  long  the  theatre, 
and  that  a  pardon  is  to  issue  to  the  unfortunate  young  students 
whose  companions  were  so  cruelly  murdered  under  the  sanction  of 
a  pretended  judicial  decree  which  outraged  humanity,  defied  civili- 
zation, and  put  justice  to  scorn '  (Papers  relating  to  the  Foreign 
Belations  of  the  United  States,  1872,  p.  551). 

''  The  United  States  and  Great  Britain  have  special  reasons  for 
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contending  for  a  strict  construction  of  Extradition  Treaties,  inasmuch 
as  they  almost  alone  admit  of  the  surrender  of  their  own  citizens ; 
for  though  we  have  ten  treaties  in  which  the  clause  excluding  them 
is  not  contained,  it  is  scarcely  believed  that  the  extradition  of  these 
<}itizens  would  be  granted  to  us  in  such  a  case  by  any  considerable 
foreign  power,  unless  it  be  England. 

''  This  clause  excepting  their  citizens  or  subjects  is  not  contained 
in  the  English  Act  of  1870,  which  is  the  proposed  model  for  all 
future  treaties.  France,  notwithstanding  her  decree  of  1811,  which 
recognized  the  right  of  the  Government  to  grant  the  extradition  of 
a  Frenchman,  and  regulated  its  exercise,  but  which  never  went  into 
effect  except  as  to  the  extradition  of  foreigners,  rejects,  under  any 
circumstances,  the  surrender  of  her  citizens.  Though  the  clause  is 
not  found  in  terms  in  the  Italian  Treaty,  the  surrender  by  Italy  of 
her  citizens  would  be  repugnant  to  her  recognized  policy.  Such  is 
also  the  case  as  regards  Switzerland. 

"  The  other  States  with  which  we  have  treaties,  and  in  which  the 
excluding  clause  is  not  to  be  found,  are  too  inconsiderable  to 
demand  notice.  Our  assent  to  surrender  our  citizens  to  them  may 
seem  not  a  little  extraordinary.  They  are  the  Sandwicb  Islands, 
Venezuela,  the  Dominican  Republic,  Nicaragua,  Orange  Free  State, 
Ecuador. 

"I  have  elsewhere  explained  the  objections  to  the  extradition  of 
American  citizens,  even  if  that  of  fugitives  from  other  countries  be 
admissible.  It  is,  therefore,  proper  to  state  that  so  far  from  the 
United  States  insisting  on  the  exception  of  their  own  citizens 
being  introduced  in  our  first  treaties  with  England  and  France  of 
1842-3,  a  treaty  with  Prussia  and  other  German  States,  concluded 
in  1845,  was  rejected  by  the  Senate  in  consequence  of  the  clause 
for  excluding  the  citizens  of  the  parties.  Owing  to  the  persistent 
refusal  of  Grermany  to  make  any  treaty  which  did  not  except  their 
own  citizens,  it  was,  however,  inserted  in  the  treaty  of  1852  which 
is  now  in  force.  The  difference  of  the  policy  of  the  two  countries 
is  understood  to  be  owing  to  the  different  system,  territorial  and 
personal,  on  which  their  legislation  is  based. 

"  In  England  and  the  United  States  criminal  legislation  is  terri- 
torial, and  in  general  there  is  no  jurisdiction  over  crimes  committed 
even  by  their  own  citizens  or  subjects  in  foreign  countries,  while 
in  the  states  of  the  continent  of  Europe  it  is  not  necessary  that  the 
offence  should  have  been  committed  within  the  jurisdiction  of  the 
country  in  which  the  accused  is  tried,  but  he  is  justiciable  by  his 
own  sovereign  wherever  the  crime  occurred.  There  are,  however, 
deviations  b^th  in  the  English  and  American  law  from  the  terri- 
torial principle ;  murder  committed  in  foreign  parts  has  been,  ever 
since  the  statute  of  Henry  VIII.,  punishable  in  England,  and  Act<8  of 
Congress,  as  well  as  of  the  State  Legislature,  recognize  the  principle 
of  punishing  by  their  own  laws  offences  committed  by  citizens  of 
the  United  States  outside  of  the  United  States,  or  of  the  State. 
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**  I  have  found  no  American  treaty  which  provides  in  terms  thai 
the  extradited  individual  shall  not  be  tried  for  any  oflTence  for  which 
he  was  not  extradited  This  may  be  owing  to  its  being  supposed  to* 
be  provided  for  by  the  law  of  nations,  as  well  as  to  the  Cact  that  a 
cession  of  one  privil^e  does  not  carry  with  it  universal  juris- 
diction, nor  require  that  such  jurisdiction  be  expressly  negatived  as 
to  everything  else.  The  United  States,  however,  have  several 
treaties  which  exclude  political  offences,  as  has  been  noticed,  and 
these  also  declare  that  the  accused  shall  not  be  tried  for  a  crime 
committed  anterior  to  that  for  which  the  extradition  has  been 
accorded.  Such  are  the  treaties  with  Italy,  Nicaragua,  San  Sal- 
vador, Ecuador,  and  Belgium.  Those  with  Switzerland,  Two 
Sicilies,  Austria,  Venezuela,  Mexico,  Hayti,  Dominican  Sepublic, 
Peru,  Orange  Free  State,  Belgium,  contain  provisions  which  except 
crimes  committed  before  the  treaty  and  political  crimes.  The 
treaty  with  Belgium  excludes  them,  except  cases  of  murder  and 
arson. 

'^  The  early  Treaties  of  Extradition  only  apply  to  accused  persons ; 
the  subsequent  ones  include  those  who  have  been  condemned  and 
whose  surrender  ia  equally  demanded — ^a  matter  which  will  be 
hereafter  noticed 

"As  to  the  suggestion  that  the  President  could  not  interfere  with 
the  action  of  the  State  Courts  in  Winslow's  case,  and  which  was 
repeated  to  Sir  K  Thornton,  Mr.  Fish  answers  it  himself,  where  he 
says, '  If  the  Extradition  Treaty  did,  as  it  does  not,  provide  that  no 
criminal  could  be  tried  for  any  other  than  certain  particular  ofiTences^ 
such  a  provision  would  be  binding  upon  all  Courts,  both  State  and 
Federal.' 

"  It  is  unnecessary,  therefore,  assuming  the  treaty  to  be  as  it  has 
heretofore  been  interpreted,  to  go  into  an  examination  of  any  of 
those  questions  which  were  mooted  at  the  commencement  of  our 
Government,  as  to  the  right  of  the  treaty-making  power  to  regulate 
by  conventions  with  foreign  nations  matters  which  are  exclusively 
of  State  cognizance.  In  all  other  cases  the  language  of  the  Con- 
stitution is  sufficiently  explicit  as  to  the  obligation  of  treaties  on 
every  one  within  the  jurisdiction  of  the  United  States.  As  it 
respects  the  paramount  authority  of  the  general  government  in  all 
questions  affecting  our  foreign  relations,  the  subject  underwent  full 
examination  in  the  case  of  M'Leod,  and  the  legislation  on  tJiat 
subject  not  being  deemed  complete,  an  Act  of  Congress  was  passed 
to  remedy  any  defect  (Lawrence's  '  Wheaton,'  1863,  p.  189).  At  all 
events,  as  Gen.  Jackson  said  to  France  in  reference  to  Rives'  treaty, 
foreign  powers  can  only  look  to  the  authority  competent  to  treat 
with  them  and  bind  the  nation ;  and  it  is  not  their  duty  to  inquire 
into  the  internal  constitution.  I  understand,  however,  Mr.  FiBh 
merely  to  repeat  in  another  form  the  claim  that  the  United  States 
have  a  right  to  try  an  extradited  individual,  for  any  crime  or  offence 
whatsoever,  whenever  they  get  him  in  their  possession  imder  a 
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mandate  surrendering  him  for  a  specific  purpose,  and  which  is  the 
whole  matter  at  issue. 

"  Billot,  in  his  '  Traits  de  TExtradition, '  the  best  work  on  the 
subject  now  extant,  says  that  the  text  writers  and  the  tribunals  {la 
doctrine  et  la  jurisprudence)  are  agreed  that  an  extradited  person 
cannot  be  tried  except  for  the  offences  which  constitute  the  motives 
for  the  extradition.  So  far  as  regards  the  authorities,  he  says,  it  is 
suf&cient  to  refer  to  the  names  of  MM.  Faustin-H^li^,  Legraverend, 
Tr^butien,  Bertauld,  Le  Sellyer,  Morin,  Foelix  et  Demangeat^ 
Brouchoud,  Ducrocg,  Duverdy,  to  which  may  be  added  those  of 
Bonafos,  Morel,  Dalloz,  and  Mangin. 

"The  principle  is  clearly  formulated,  in  a  decree  rendered  the  15th 
of  February  1843,  by  the  Cour  d' Assises  of  the  department  Du  Pas 
de  Calais.  It  is  there  adjudged  that  extradition  is  only  accorded 
for  the  specific  object  for  which  a  demand  has  been  made ;  that  the 
consequences  of  the  extradition  cannot  be  extended  beyond  the 
fact  on  which  the  application  was  founded,  and  that  it  would  violate 
the  principles  of  the  law  of  nations,  not  to  restrict  it  to  the  object 
and  cause  of  the  extradition.  By  the  decree  of  the  24th  Jime,  1847, 
the  Cour  de  Cassation  confirmed  the  decision  of  the  Cour  d' Assises 
of  the  Seine,  which  had  refused  to  instruct  the  jury  to  pronounce 
upon  ofiences  for  which  the  extradition  had  not  been  authorized. 
The  Supreme  Court  declared,  moreover,  that  it  was  a  principle  in 
matters  of  extradition  that  the  extradition  is  only  acconied  for  the 
object  specified  in  the  demand  which  is  made  for  it 

"Among  other  cases,  Billot  cites  the  decree  rendered  on  the  17th 
of  April  1868  by  the  Cour  d'Assises  d'Oran,  where  it  is  declared 
that  it  is  an  established  principle  that  the  accused  can  be  lawfully 
tried  only  for  the  charges  for  which  extradition  has  been  obtained. 
I  might  add  to  the  cases  cited  by  Billot  a  decree  of  the  Court  of 
Cassation,  so  late  as  the  14th  March  1873,  in  which  it  was  said 
that  in  case  of  extradition,  the  accused  can  be  tried  only  for  the 
crime  specified  in  the  demand  of  extradition  (see  Dalloz  P^riodiqvs, 
1874, 1,  502). 

''The  rule  has  been  at  all  times  affirmed  in  France  by  the  Admini- 
stration, that  is  to  say,  the  Executive  power.  BiUot,  besides  the 
circular  of  1841,  which  has  been  already  noted,  cites  a  letter  of  the 
Minister  of  Justice  to  the  Procureur-General  of  the  Court  of 
Cassation,  which  was  read  to  the  Court  in  its  session  of  the  4th  of 
July  1867,  and  a  circular  of  the  date  of  July  30, 1872,  from  the 
Minister  of  Justice  to  the  Procureurs-G^n^raux,  and  then  says : — 

**  *  Here  is  a  rule  established  as  firmly  as  possible.  It  is  incon- 
testable that  the  tribunals  can  try  the  accused  only  on  the  facts  for 
which  the  extradition  has  been  accorded.  This  rule  is  an  imme- 
diate corollary  from  the  principle,  which  imposes  on  the  judiciary 
power  an  obligation  to  apply  the  Treaties  of  Extradition — a  principle 
which  itself  is  a  direct  consequence  of  the  higher  principle  of  the 
separation  of  powers.    The  rule  and  the  principle  belong  to  the 
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very  organization  of  political  societies,  and  must  have  precedence 
over  every  internal  law.  It  is,  besides,  a  condition  sine  qua  mm  of 
the  very  principle  of  extradition.  Moreover,  this  principle  and  this 
rule  have  always  been  observed  in  France'  (Billot,  *Trait4  de 
TExtradition,'  p.  308). 

"  In  the  preceding  remarks  I  have  refrained  from  embarrassing  the 
discussion  by  any  reference  either  to  the  Acts  of  Parliament  or  of 
Congress,  believing  not  only  that  there  would  have  been  no 
authority  whatever  on  the  part  of  the  United  States,  even  in  the 
absence  of  an  Act  of  Parliament  for  giving  effect  to  Extradition 
Treaties,  to  have  tried  Winslow,  had  he  been  surrendered,  for  any 
offence  other  than  that  established  against  him  by  preliminary 
proof,  but  that  if  acquitted  at  such  trial,  or,  if  condemned,  after  he 
had  served  out  his  sentence,  he  should  have  been  permitted  to  return 
to  England,  or  to  go  anywhere  else.  This,  Sir  Thomas  Henry 
explained  to  the  Committee  on  Extradition,  France  recognized  to  be 
her  duty  in  such  a  case.  Indeed,  had  he  been  subsequently  de- 
tained for  another  trial,  it  would  have  been  an  offence  on  the  part 
of  the  United  States,  of  which  England  might  justly  have  com- 
plained, and  which  would  have  been  a  legitimate  ground  for 
annulling  the  treaty,  or  having  recourse  to  any  other  measure, 
which  the  law  of  nations  authorizes  for  the  arbitrament  of  interna- 
tional controversies. 

"  Though  no  one  would  assert  that  either  an  Act  of  Parliament  or 
an  Act  of  Congress  could  with  impunity  alter  a  treaty,  which  had 
been  consented  to  by  two  sovereign  States,  it  does  not  follow  that 
these  Acts  are  without  justification,  when  made  in  pursuance  of  such 
treaty,  and,  indeed,  without  legislation,  treaties  which  are  contracts 
between  States  could  not  have  any  operation.  Owing  to  the  express 
terms  of  our  Constitution,  treaties  may  be  operative  with  us  as  laws 
when  they  could  not  execute  themselves  in  England.  Yet  a  treaty, 
so  far  as  it  operates  as  a  municipal  law,  may  be  repealed  by  a  sub- 
sequent Act  of  Congress,  and  by  the  same  authority  our  treaties  with 
France  were,  in  1798,  abrogated.  The  United  States,  as  well  as 
England,  have  been  in  the  habit  of  passing  laws  to  carry  international 
compacts  into  effect. 

''  Indeed,  that  a  treaty's  going  into  effect  depends  on  subsequent 
legislation  is  sometimes  expressly  declared,  as  in  the  Treaty  of  Ex- 
tradition of  1862  between  England  and  Denmark.  This  was  also 
the  case  in  the  proposed  treaty  with  France  of  1852,  which,  though 
ratified  by  the  Executive  authority  of  both  countries,  never  received 
Parliamentary  sanction.  The  rule  also  applies  to  other  than  Ex- 
tradition Treaties.  Thus,  the  commercial  treaty  of  Utrecht,  of  1713, 
with  France,  was  never  carried  into  effect,  owing  to  the  British 
Parliament  having  rejected  the  Bill  modifying  the  existing  laws  of 
trade. 

"  It  has  been  already  mentioned  that  the  extradition  clause  of  the 
treaty  of  1794  was  not  operative  on  the  part  of  England  in  the  ab- 
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sence  of  any  law.  The  first  Act  of  the  English  Parliament  in  regard 
to  the  present  treaty  was  passed  in  1843,  and  on  the  same  day  as 
the  Act  to  give  effect  to  the  French  treaty  of  that  year,  those  two 
treaties  being  the  only  Treaties  of  Extradition  which  England  then 
had.  Indeed,  so  well  understood  was  it  that  the  treaty  with  us  re- 
quired legislation,  that  Lord  Ashburton,  in  concluding  it,  announced 
to  Mr.  Webster  that  it  could  have  no  effect  in  the  British  dominions 
in  Europe  till  Parliament  acted  on  it.  Canada  having  passed  an 
Act  which  was  still  in  force  for  the  purpose  of  facilitating  extradition 
arrangements  with  the  neighbouring  States,  'it  might  there,'  he  said, 
'  go  into  effect.'  Those  States,  it  had  been  supposed,  had  adequate 
jurisdiction  in  such  matters,  but  though  New  York  still  has  a  State 
law  on  that  subject,  passed  in  1822,  her  Court  of  Appeals  recognized, 
in  1872  (New  York  Eeports,  voL  1.  p.  325),  the  case  of  Holmes  v. 
Jamison  (Peters'  Beports,  vol  xiv.,  p.  540),  as  deciding  that  the  States 
did  not  possess  any  power  to  treat  with  foreign  countrie&  The  Act 
6  and  7  Vict  c.  76  (1843),  empowered  the  principal  Secretaries  of 
State,  or  the  Secretary  for  Ireland,  to  issue  warrants  certifying  that 
a  requisition  had  been  made  in  pursuance  of  the  treaty  providing 
for  the  mode  in  which  the  arrest  should  be  made,  for  hearing  evi- 
dence in  the  case,  and  for  committing  the  accused  to  gaol  to  await 
his  delivery,  by  the  order  of  a  Secretary  of  State,  to  a  person  duly 
authorized. 

''  The  following  case  arose  under  our  Treaty  of  Extradition  with 
France  of  1843 : — The  French  Minister  first  applied  to  the  Secretary 
of  State,  who  declined  to  interfere  in  the  matter,  and  referred  him 
to  the  judicial  authorities.  Metzger  was  then  arrested  and  brought 
before  a  local  magistrate  of  New  York,  who  decided  that  he  had 
authority  over  the  case,  and  committed  him  to  prison ;  but  he  was 
liberated  by  a  circuit  judge  of  that  State,  who  held  that  the  police 
magistrate  had  no  jurisdiction.  He  was  then  brought  before  Judge 
Betts,  a  district  judge  of  the  United  States,  sitting  in  Chambers,  who 
committed  him,  after  hearing  a  full  argument.  Judge  Betts  held 
that,  as  the  treaty  was  the  supreme  law  of  the  land,  it  was  entitled, 
when  coming  before  the  Courts,  to  the  same  effect  as  an  Act  of  Con- 
gress, though  no  Act  had  been  passed  to  define  the  method  of  its 
operation ;  that  under  such  treaty  a  fugitive  was  subject  to  appre- 
hension and  commitment  for  a  crime  committed  after  the  date  of 
the  signature  of  the  treaty  against  the  laws  of  the  country  demanding 
him,  whether  such  crime  were  an  offence  in  the  country  to  which  he 
had  fled  or  not,  and  that  whether  the  coxias  fcsderis  had  arisen,  or 
whether  the  compact  would  be  executed,  was  a  political  question  to 
be  decided  by  the  President^  the  Courts  having  no  power  to  direct 
or  contravene  his  decisions  in  the  first  instance.  Whether  the  judi- 
ciary had  authority  on  habeas  corpus^  after  the  fugitive  was  under 
arresty  to  prevent  Ms  extradition,  if  the  President  determined  to 
make  it,  was  not  decided  (Clarke  on  Extradition,  p.  63 ;  in  re  Metzger^ 
Howard's  Sep.  vol  v.  p.  176).     Thereupon  the  President  of  the 
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United  States  issued  his  mandate  to  the  Marshal  of  New  York,  com- 
manding him  to  surrender  the  prisoner  to  the  diplomatic  agent  of 
the  French  Gk)yemment  Before,  however,  the  surrender  was 
actually  made,  a  writ  of  habeas  corpus  issued,  directed  to  the  Mar- 
shal, returnable  before  Edmonds  (State)  circuit  judge.  The  matter 
was  twice  argued  before  him,  and,  under  the  Judiciaiy  Act  of  1847, 
was  transfeired  from  him,  as  circuit  judge,  to  him,  as  judge  of  the 
Supreme  Court,  under  the  new  Constitution.  That  Court  held  that 
the  treaty  in  question  did  not  authorize  the  President  of  the  United 
States,  by  virtue  of  its  stipulations,  and  without  an  express  enact- 
ment of  the  National  Legislature,  to  deliver  up  a  resident  of  the 
countiy  to  a  foreign  power,  and  that^  although  that  treaty  may  be 
regarded  as  executing  itself  so  far  as  to  establish  the  right  of  the 
French  Government  to  the  surrender  of  a  criminal,  legislation  is  re- 
quired to  enforce  the  delivery  and  secure  the  subsequent  possession 
of  the  fugitive,  and  that  the  President  cannot  execute  the  power  of 
extradition  under  that  treaty  without  both  legislative  and  judicial 
sanction  (m  the  matter  of  Metzger,  Barbour's  S.  C.  Beports,  vol.  i. 
p.  248). 

''This  confiict  of  jurisdiction  led  to  the  passage  of  the  Act  of  August 
2nd,  1848,  entitled  'An  Act  for  giving  effect  to  certain  treaty  stipula- 
tions between  this  and  foreign  Governments  for  the  apprehension 
and  delivery  up  of  certain  offenders.'  The  Act  was  passed,  it  was 
said,  in  the  Supreme  Court  of  the  United  States,  not  because  the 
treaty  with  Great  Britain  is  not  equally  binding  as  an  Act  of  Con- 
gress, but  because  several  obscurities  in  our  Extradition  Treaties 
with  Great  Britain  and  France  were  supposed  to  require  legislation, 
on  the  part  of  Congress,  to  secure  their  due  execution  {in  re  Kaine^ 
Howard's  Beports,  voL  xiv.  p.  103).  Since  the  passing  of  this  Act  the 
proceedings  in  Extradition  Treaties  have  been  regulated,  as  in  Eng- 
land by  statute.  The  terms  of  this  law  applied  to  all  cases  in  which 
there  then  existed,  or  there  should  exist,  extradition. 

"  The  American  Act  of  1848  prescribes  the  means  of  executing  the 
Treaties  of  Extradition.  The  judge  or  commissioner  to  whom  appli- 
cation for  the  arrest  must  be  made,  may  be  any  of  the  justices  of 
the  Supreme  Court,  judges  of  the  District  Courts  of  the  United 
States,  the  judges  of  the  several  State  Courts,  and  the  commissioners 
authorized  to  act  by  any  of  the  Courts  of  the  United  Statea  It 
provides  for  the  taking  of  testimony  before  the  judge  or  com- 
missioner— for  the  certificate  to  be  sent  to  the  Secretary  of  State  of 
its  sufficiency,  together  with  a  copy  of  the  evidence,  so  that  a 
warrant  may  issue  on  the  requisitions  of  the  proper  authorities  of 
the  foreign  Government  according  to  the  stipulations  of  the  treaty, 
and  for  the  warrant  of  the  judge  for  the  commitment  of  the  person 
so  charged,  untill  such  surrender  shall  be  mada 

"  As  in  the  English  law,  Uie  Act  of  Congress  provides  for  the  order 
imder  the  hand  and  seal  of  the  Secretary  of  State  for  the  delivery 
of  the  person  so  committed  to  such  person  as  shall  be  authorised  to 
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Teceive  him, '  in  the  name  and  on  behalf  of  such  foreign  Govern- 
ment, to  le  tried  for  the  crime  of  which  the  person  shall  he  accused^ 
And  such  person  ^hall  be  delivered  up  acconlingly.' 

"  This  provision  being  identical  in  the  first  English  and  American 
Acts  would  aid  in  construing,  were  there  otherwise  any  doubt,  the 
terms  of  the  treaty  '  deliver  wp  to  justice!  ^^'^  confine  them  to  the 
trial  of  the  particular  offence  for  which  the  evidence  was  taken. 

"  There  are  also  other  provisions  made  in  each  Act  not  expressed 
in  terms  in  the  treaty,  the  validity  of  which  has  never  been 
•questioned,  because  they  go  beyond  that  instrument.  Both  Acts 
provide  for  the  discharge  of  persons  committed  under  them,  and 
who  should  not  have  been  conveyed  out  of  the  country  within  two 
<^alendar  months.  The  provision  requiring  a  complaint  under  oath 
in  all  cases,  though  in  the  English  treaty,  is  not  in  the  one  with 
France. 

*'  It  is  scarcely  necessary  to  allude  to  the  Act  of  22nd  June  1860, 
which  merely  relates  to  the  authentication  of  depositions,  but  it 
^hows  the  competency  of  Congress  and  Parliament  to  make  from 
time  to  time  new  provisions  for  the  execution  of  the  treaty. 

"The  Act  of  1869  isafurther  proof  that  the  law  never  contemplated 
that  any  person  should  be  delivered  up  for  any  other  than  the 
offences  specified  in  the  warrant  of  extradition,  and  is  in  fcQl 
Accordance  with  the  construction  that  has  been  maintained  both  of 
the  treaty  and  the  Act  of  1848.  '  The  President  shall  have  power, 
it  says,  to  take  all  necessary  measures  for  the  transportation  and 
safe-keeping  of  such  accused  person,  and  for  his  security  against 
lawless  violence,  until  the  final  conclusion  of  his  trial  for  the  crime 
or  offences  specified  in  the  warrant  of  extradition,  and  until  his 
Jinal  discharge  from  custody  or  imprisonmnent  for  or  on  account  of 
such  crimes  or  offences,  and  for  a  reasonable  time  thereafter,' 

"  The  similarity  of  the  provisions  of  this  Act  with  the  French 
circular  of  1841  already  referred  to,  is  apparent  as  providing  that : 
Immediately  after  the  judgment  of  an  extradited  person,  if  he  is 
acquitted,  and  after  the  expiration  of  the  penalty,  if  he  is  condemned, 
the  Government  gives  him  a  certain  delay  to  leave  France,  and  that 
it  ia  only  after  the  expiration  of  that  delay  that  he  is  triable  for 
another  crime  than  the  extradition  crime  if  he  remains  in  France. 

**  Not  only  has  the  United  States  passed  three  successive  laws  in 
reference  to  Treaties  of  Extradition,  but  it  had  been  judicially  deter-* 
mined  that  the  Kevised  Statutes  have  materially  altered  provisions 
of  those  laws  (Blatchford's  0.  C.  Eeports,  vol.  xii  p.  502). 

"  The  course  of  the  United  States,  not  only  in  reference  to  the 
Extradition  Treaties,  but  also  to  those  relating  to  the  jurisdiction  of 
foreign  consuls,  proves  that  Acts  passed  to  carry  those  treaties  into 
effect  are  always  open  to  alterations  and  amendments  at  the  plea- 
sure of  the  enacting  party,  subject  to  no  restrictions  except  that 
they  should  not  contravene  the  provisions  of  the  treaty.  Such  Acts 
may  also  be  absolutely  repealed,  and  new  regulations  substituted 
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for  them.  Indeed,  so  far  from  resting  on  the  Act  of  1843,  as  con* 
eluding  all  further  legislation,  an  Act  of  Parliament  was  passed  in 
1845,  applying  both  to  the  American  and  French  treaties,  regulating 
some  detaUs,  and  making  a  provision  to  give  more  immediate  effect 
to  the  warrant  of  a  Secretary  of  State  for  the  execution  of  the 
treaty. 

"The  Act  of  1866  accords  new  facilities  as  to  documentary 
evidence. 

**  The  Canadian  law  has  also  been  altered  several  times  since  the 
treaty  of  1842. 

"  The  British  Act  of  1870,like  all  the  American  Acts  on  the  subject, 
is  not  confined  to  any  particular  treaty,  and  if  its  provisions  violate 
none  of  those  in  our  treaty,  there  can  be  no  objection  that  it 
changes  or  alters  any  preceding  law,  or  that  it  holds  more  strictly 
foreign  States  to  the  terms  of  their  treaty  obligationa 

"  The  Acts  which  we  have  named  of  1843,  1846,  and  1866  are 
repealed  by  it.  Had  the  law  stopped  there  the  treaty  would  have 
stood  as  it  was  before  the  passage  of  the  Act  of  1843,  which  pre- 
scribed the  proceedings  to  be  ta]ken  under  it,  that  is  to  say,  without 
any  provision  to  carry  it  into  effect,  as  the  extradition  article  of  the 
treaty  of  1794  always  remained  on  the  part  of  England.  Parlia- 
ment had  the  same  light  in  1870  as  it  had  in  1843  to  pass  a  law 
regulating  the  mode  of  surrender,  and  this  they  did  by  a  new  Act, 
which  required  no  reference  to  any  preceding  legislation.  Nor  has 
there  ever  been  any  exception  taken  to  that  course  by  France  or 
Denmark,  the  only  two  powers  which,  besides  ourselves,  had  sub- 
sisting treaties  with  England.  The  French  treaty,  which  had  been 
denounced  in  1865  by  Uiat  Government,  was  then  being  continued 
by  annual  arrangements.  The  treaty  which  had  been  made  in 
1864  with  Prussia  had  never  received  Parliamentaiy  ratification. 
The  Act  of  1870  (excepting,  indeed,  anything  contained  in  it  which 
was  incpnsistent  with  the  treaties  referred  to  in  the  Acts  which  had 
been  repealed)  was  to  apply  as  regards  crimes  committed  either 
before  or  after  the  passing  of  the  Act,  in  the  case  of  foreign  States, 
with  which  treaties  had  been  made  in  the  same  manner,  as  if  an 
order  in  council,  by  which  it  was  proposed  to  regulate  future 
arrangements  respecting  extradition,  had  been  issued. 

*'  By  an  Act  of  1873,  crimes  committed  before  the  date  of  such  an 
order  are  included. 

"  It  is  due  to  England  to  state  that  what  is  required  of  the  countiy, 
to  which  a  surrender  is  made  by  her,  she  stipulates  to  perform  on 
her  part  The  19th  section  of  the  Act  in  1870  provides  that  no 
person  surrendered  by  a  foreign  State  shall,  until  he  has  been 
restored  to  or  had  an  opportunity  of  returning  to  such  foreign  State^ 
be  triable  or  tried  for  any  offence  committed  prior  to  the  surrender 
in  any  part  of  Her  Majesty's  dominions,  other  than  such  of  the 
same  crimes  as  may  be  proved  by  the  facts  on  which  the  suironder 
is  grounded. 
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^'It  is  not  perceived  that  any  exception  can  be  taken  to  the  sub- 
etituted  legislation  introduced  by  these  Acts,  unless  they  violate 
rights  of  the  United  States  conceded  in  terms  by  the  treaty. 
Whether  the  formal  mode  of  its  execution  is  altered  or  not,  the  new 
laws  stand  on  the  same  footing  as  the  former  English  Acts  and  the 
Acts  of  Congress.  The  first  restriction  imposed  by  the  Act  of  1870, 
though  it  is  not  found  in  our  treaty  with  England,  is  at  least  sub- 
stanUally  included  in  our  treaties  with  several  other  powers.  It  is 
that '  a  fugitive  criminal  shall  not  be  surrendered,  if  the  offence  in 
respect  to  which  his  surrender  is  demanded  is  one  of  a  political 
character/  It  has  already  been  seen  how  indignant  Mr.  Fish  was 
on  the  mere  surmise  that  the  United  States  did  not  recognize  this 
principle.  The  provision  is  simply  a  declaration  of  what  all  parties 
understand,  and  there  is  no  reason  for  omitting  the  sanction  of  it  as 
an  international  compact,  especially  if,  as  Mr.  Fish  intimates  on 
another  point.  State  Courts  might  not  regard  as  obligatory  that  which 
was  not  stipulated  in  a  formal  treaty.  Though,  usually,  political 
crimes  are  supposed  to  be  offences  against  the  Federal  Government, 
they  are  not  necessarily  so.  There  is  an  instance  in  this  State  of 
an  individual  who  was  tried  and  convicted  of  high  treason  against 
the  i^ate.  Suppose  t<hat  Governor  Dorr  had  escaped  from  Bhode 
Island,  and  had  been  extradited  for  some  pretended  offences,  the 
number  of  which  is  indefinitely  increased  in  the  English  Act  of 
1870-3,  might  not,  according  to  Mr.  Fish's  views,  as  political  offences 
are  not  specially  excluded  by  the  existing  treaty,  a  State  Court  have 
tried  him  for  treason  ? 

"  The  second  restriction  presents  the  precise  point  involved  in  the 
present  controversy,  that  is  to  say, '  that  a  fugitive  criminal  shall 
not  be  surrendered  to  a  foreign  State  unless  provision  is  made  by 
the  law  of  that  State,  or  by  arrangement,  that  the  fugitive  criminal 
shall  not,  until  he  has  been  restored  or  had  an  opportunity  of  re- 
turning to  Her  Majesty's  dominions,  be  detained  or  tried  in  that 
foreign  State  for  any  offence  committed  prior  to  his  surrender  other 
than  the  extradition  crime  proved  by  the  facts  on  which  the  sur- 
render is  grounded.' 

**  It  has  already  been  aigued  that  all  the  right  which  a  power  asking 
an  extradition  can  possibly  derive  from  the  surrender  must  be  what 
is  expressed  in  the  treaty,  and  that  all  rules  of  interpretation  require 
the  treaty  to  be  strictly  construed ;  and,  consequently,  where  the 
treaty  prescribes  the  offences  for  which  extradition  can  be  made, 
and  the  particular  testimony  to  be  required,  the  sufficiency  of  which 
must  be  certified  to  the  Executive  authority  of  the  extraditing 
country,  the  State  receiving  the  fugitive  has  no  jurisdiction  what- 
ever over  him,  except  for  the  specified  crime  to  which  the  testimony 
applies.  This  provision  of  the  Act,  therefore,  takes  away  from  the 
United  States  no  rights  which  they  had  under  the  treaty.  It  is 
only  a  declaration  of  the  true  interpretation  of  the  treaty  itself* 
which  is  in  accordance  with  the  general  law  of  Christendom. 
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"  To  the  third  and  fourth  restrictions  it  is  not  understood  that  any 
exceptions  exist  The  former  declares  that  when  a  surrender  is 
asked  of  a  fugitive  criminal,  accused  of  some  offence,  within  English 
jurisdiction,  or  is  undergoing  a  sentence  on  any  conviction  in  the 
United  Kingdom,  he  shall  not  be  surrendered  until  after  his  dis- 
charge, whether  by  acquittal,  or  by  the  expiration  of  his  sentence, 
while  the  fourth,  which  allows  fifteen  days  between  the  time  that 
the  prisoner  is  committed  by  the  magistrate's  order  until  his  sur- 
i-ender,  is  intended  to  guard  against  such  cases  as  that  of  Lamirande, 
and  to  enable  an  application  to  be  made  for  a  habeas  corpus^  by 
which  a  fraudulent  surrender  may  be  avoided.  However  agreeable 
this  rule  is  to  the  principles  of  humanity,  it  might  be  objected  to 
with  more  reason  than  the  one  which  relates  to  the  trial  of  a  prisoner 
for  other  than  the  extradited  crime,  inasmuch  as  it  might  be  con- 
tended that  it  gave  a  facility  for  escape  for  which  the  treaty  does 
not  provide,  and  was,  therefore,  a  limitation  on  the  rights  which  it 
conceded. 

"  It  is  objected  by  the  American  Government  to  the  claim,  made 
by  England  in  the  case  of  Winslow,  that  the  United  States  shall 
give  assurances  that  he  shall  not  be  tried  for  any  other  than  the 
crime  for  which  he  is  extradited,  is  a  demand  which  England 
cannot  with  propriety  make.  Under  ordinary  circumstances  it 
would  be  discourteous  for  one  Oovemment  to  imply  to  another 
Government  that  it  was  necessary  to  take  precautions  against  its 
violation  of  a  treaty,  but  the  course  which  the  United  States  have 
admitted  that  they  felt  authorized  to  pursue  toward  Lawrence,  ex- 
tradited under  the  same  circimistances  as  those  in  which  Winslow 
was  demanded,  would  seem  to  leave  to  the  British  Government  no 
alternative.  It  was  only  by  a  refusal  to  make  the  surrender  that  a 
collision,  which  would  be  unavoidable  in  case  the  American  Gov- 
ernment acted  according  to  its  declared  interpretation  of  the  treaty, 
could  be  prevented.  And  here  it  is  to  be  remembered  that  the 
decision  of  the  British  Government  is  not  derived  from  any  assump- 
tion to  control  the  question  by  an  Act  of  Parliament.  Whether 
or  not,  as  Lord  Derby  stated,  the  Act  of  1870  had  or  had  not  been 
passed,  the  position  of  England  would  have  been  the  sama 

''  It  would  seem  from  the  facts  in  the  case  that  England  was 
justified  by  the  proceedings  of  the  United  States  and  the  Acts  of 
Congress,  ^ving  effect  to  treaties,  to  suppose  that  they  recognized 
the  samis  rule  as  to  extradited  persons  as  she  did.  Indeed,  it  would 
appear  that  the  mode  of  relieving  the  existing  embarrassment,  which 
was  suggested  by  CoL  Hoffman,  to  whom  the  affairs  of  the  United 
States  had  been  confided  since  the  departure  of  Gen.  Schenck,  and 
for  which  he  was  repudiated  by  his  chief,  was  a  revival  of  a  pro- 
position, which  met  with  the  assent  of  Mr.  Pish  himself  in  a  pre- 
vious  negotiation,  he  having  added  to  the  proposed  article,  prohibit- 
ing the  trial  of  an  extradited  person  for  any  offence  committed 
'  prior  to  the  suireivder  other  than  the  particular  offence  on  account 
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of  which  he  was  surrendered/  the  clause,  'no  person  shall  be 
deemed  to  have  had  an  opportunity  of  returning  to  the  country 
whence  he  was  surrendered,  until  two  months  at  least  shall  have 
elapsed  after  he  shall  have  been  set  at  liberty  and  free  to  return.  * 

"  In  the  analogous  case  of  France,  evidence  of  the  French  course 
was  accepted  as  sufficient  without  any  formal  Act  or  declaration. 

**  In  a  case  in  the  Queen's  Bench,  November  1872,  ex  parte  Botmer 
(which  is  given  in  the  Appendix  to  the  American  Documents,  p. 
51),  the  Chief-Justice  (Cockbum),  after  intimating  that  though  he 
considered  the  language  of  the  27th  section  equivocal,  and  that, 
notwithstanding  the  previous  Acts  by  which  the  treaties  were  con- 
firmed were  repealed,  he  was  of  opinion  that  it  was  the  intention 
to  save  the  existing  treaties  in  their  full  force,  said  that  it  was  not 
necessary  to  decide  that  point,  because  he  thought  that  the  second 
ground,  the  requirements  of  the  provision  that  a  fugitive  criminal 
shall  not,  until  he  is  restored  or  had  an  opportunity  to  return  to 
Her  Majesty's  dominions,  be  detained  or  tried  in  the  foreign  State 
for  any  other  than  the  extradition  crime,  was  fully  satisfied  by  the 
French  law.  *We  are  now  clearly  informed  of  the  practical 
working  of  the  French  law  by  the  affidavit  of  M.  Moreau  referring 
to  the  circular,  which  is  binding  upon  the  Courts  of  that  country. 
It  expressly  provides  that  the  criminal,  who  is  surrendered  in 
n^spect  of  one  offence,  will  not  be  tried  for  another  until  he  has 
been  restored  or  has  had  an  opportunity  of  returning  to  Her 
Majesty's  dominions.' 

•'  In  a  note  from  the  *  Home  Department '  to  the  Foreign  Office 
of  the  25th  August  1875,  requesting  Lord  Derby  to  telegraph  Sir 
Edward  Thornton  to  make  inquiry  whether  it  was  the  int<ention  of 
the  United  States  authorities  to  permit  Lawrence  to  be  tried  for 
any  other  crimes  than  those  for  which  he  was  so  given  up,  it  is  said: 
*  Mr.  Cross  (Principal  Secretary  of  State  for  the  Home  Department) 
cannot  assume  that  the  American  Government  would  permit  such  a 
course  to  be  adopted  as  being  contrary  to  the  3rd  section  of  the  Ex- 
tradition Act,  1870,  by  which  Act  alone  (section  27)  the  American 
treaty  is  kept  alive  ;^  contrary,  also,  to  theTIaw  which  governs  the 
practice  of  the  United  States  Oovemment  in  extradition  cases,  as 
laid  down  in  the  Act  of  Congress,  1848,  chapter  147,  section  2,  and 
contrary  to  the  general  practice  of  all  countries.' 

**  The  testimony  taken  before  the  Extradition  Committee,  as  to  the 
usage  elsewhere,  was  subsequently  confirmed  by  Sir  Thomas  Henry. 
In  a  note  of  the  4th  of  January  1876,  addressed  to  the  Home 
Office,  already  referred  to,  he  says :  '  I  have  read  the  two  despatches 
from  Sir  Edward  Thornton,  and  it  seems  to  me  it  will  be  useless  to 
make  any  further  effort  to  endeavour  to  convince  Mr.  Fish  that  a 
fugitive  surrendered  to  the  United  States  ought  not  to  be  indicted 
for  any  other' crime  than  that  for  which  he  was  claimed. 

•  •  .      '  ' 

^  The  treaty  of  1842  proTides  that  the  tenth  (extradition)  article  shaU  continue  .in 
force  until  one  or  the  other  of  the  parties  shall  signify  its  wish  to  terminate  it,  av.d 
no  longer. 
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" '  Sir  Edward  Thornton  has  in  vain  urged  that  it  would  be  con- 
trary to  the  English  Extradition  Act,  contrary  to  the  Act  of  Congress 
of  1848,  and  contrary  to  the  principle  recognized  by  every  other 
country,  that  a  fugitive  cannot  be  tried  for  a  crime  different  from 
that  for  which  he  was  surrendered 

"'So  fully  is  this  principle  recognized  that  it  is  scrupulously 
observed  by  every  European  Government,  whether  there  is  any 
stipulation  in  the  treaty  to  that  effect  or  not;  in  the  treaty  between 
England  and  France  there  is  no  stipulation  upon  the  subject,  but 
neither  country  would  think  of  trying  a  fugitive  for  a  different  crime.' 

"  It  may  be  asked,  could  any  rule  of  interpretation  justify  the 
giving  a  construction  to  the  terms  of  the  treaty  which  stipulated 
for  the  '  delivery  up  to  justice'  of  accused  persons  that  would  ex- 
tend their  application  to  crimes  not  embraced  in  the  treaty,  and 
not  established  by  the  proofs  stipulated  by  the  treaty,  as  an  essen- 
tial requirement  to  the  extradition?  Can  the  mandate  of  the 
American  Secretary  of  State  under  the  Act  of  Congress  of  1848,  or 
of  one  of  Her  Majesty's  Principal  Secretaries  of  State  under  the  Act 
of  Parliament  of  1843,  delivering  up  a  person  '  to  be  tried  for  the 
crime  of  which  such  person  shall  be  so  accused,'  be  made  to  mean 
that  he  may  be  tried  for  any  crime  whatsoever,  even  if  either  Govern- 
ment or  its  legal  advisers  in  one  or  more  cases  should  seem  to  have 
recognized  such  a  proceeding  ? 

"  Does  not  the  language  in  which  the  mandates  of  the  American 
Secretary  of  State  for  the  surrender  of  fugitive  criminals  are  ex- 
pressed show  that  the  effect  of  such  surrender  was  understood  in 
the  same  way  in  the  United  States  as  in  England  ?  The  clause  in 
the  American  Act  of  1869,  providing  for  the  protection  by  the 
President  of  the  accused  person '  until  his  final  discharge  from 
custody  or  imprisonnwrU,for^  or  on  account  ofstuJi  crimes  or  offences, 
and  for  a  reasonable  time  thereafter,'  has  already  been  cited,  and 
its  incompatibility  with  a  trial  for  any  but  the  extradited  offence 
brought  to  notice. 

"Mr.  Fish  mentions  that  there  have  been  since  the  English  Act  of 
1870  some  thirteen  warrants  of  extradition  obtained  by  Great 
Britain  from  the  United  States  Government,  and  that  a  much  larger 
number  of  proceedings  to  obtain  extradition  have  been  instituted, 
while  the  United  States  in  the  same  time  have  instituted  numerous 
proceedings  in  London  to  the  same  effect.  Of  course,  the  latter 
proceedings  must  all  have  been  in  accordance  with  the  laws  of  the 
two  countries,  that  is  to  say,  so  for  as  England  is  concerned  with 
the  Acts  of  '70  and  '73. 

**  To  the  Act  of  1870  are  annexed  the  forms  of  the  wairants  firom 
the  Secretary  of  State  to  the  police  magistrate,  the  warrant  of 
apprehension  required  in  the  proceedings  which,  including  the 
original  order  of  the  Secretary  of  State  to  the  police  magistrate  for 
the  surrender  of  the  fugitives,  all  refer  to  the  Extradition  Acts  as 
the  authority  for  the  proceeding.  That  there  is  no  exception  in 
American  cases  will  appear  from  the  warrants  among  the  papers 
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printed  in  the  Parliamentary  documents  respecting  the  pending 
controversy.  The  warrant  from  the  Secretary  of  State  for  the 
Home  Department  to  the  keeper  of  the  Middlesex  House  of 
Detention,  and  to  the  police  sergeant  who  was  to  receive  Lawrence 
into  his  custody,  and  convey  him  within  the  jurisdiction  of  the 
United  States,  dated  the  30th  of  April  1875,  recites  the  previous 
order  by  which  the  said  Lawrence,  accused  of  the  crime  of  forging 
and  uttering  a  certain  bond  and  affidavit  within  the  jurisdiction  of 
the  United  States  of  America,  was  delivered  to  the  custody  of  the 
keeper  of  the  Middlesex  House  of  Detention  by  a  warrant  dated 
the  X5th  of  April  1875,  purauaTU  to  the  Extradition  Act  of  1870. 

''In  this  case  the  proceedings  were  conducted  by  one  of  the 
Secretaries  of  the  American  Legation^  in  London,  with  the  aid  of  a 
solicitor,  and  this  is  the  very  case  in  which  Mr.  Fish  refused  to 
give  any  assurance  that  the  criminal  would  not  be  tried  for  any 
other  than  the  extradition  offence* 

**  In  the  discussions  in  this  matter  the  fact  seems  to  have  been 
overlooked,  that  the  extradition  article  of  the  treaty  of  1842  might 
have  been  terminated  by  either  party  at  its  own  pleasure,  and 
without  any  previous  notica  In  fact,  when  made,  as  Mr.  Webster's 
speech  on  the  Ashburton  treaty  shows,  it  had  in  view  merely  the 
coterminous  territory  of  the  United  States  and  Canada  (Webster's 
Works,  vol.  vi.  p.  354).  It  was  a  matter  of  experiment,  deemed  of 
very  doubtful  expediency  at  the  time,  as  may  be  deduced  from  the 
fact  that  neither  England  nor  the  United  States  had  wished  during 
half  a  century  to  revive  the  untoward  proceedings  under  the  treaty 
of  1794.  That  treaty,  it  will  be  remembered,  which  only  included 
murder  and  forgery,  was  extended  to  seven  crimes  in  the  present 
treaty,  and  it  is  now  proposed  to  apply  extradition  to  misdemeanours 
as  well  as  to  crimes. 

^  The  provisions  proffered  by  the  British  Extradition  Acts  of  1870 
and  1873,  for  future  conventions  with  foreign  powers,  according  to 
their  exponent,  Mr.  Clarke,  would  authorize  the  surrender  of  a  per- 
son for  '  doing  wilful  damage  to  a  tree  or  for  boxing  a  boy's  ears 
in  the  street'  (Clarke  on  Extradition,  p.  19^2). 

**  Those  Acts  recognize  a  further  revolution  in  international  law  by 
extending  extradition  to  cases  where  there  has  been  already  a  con- 
viction, and  thus,  as  it  were,  execute  foreign  criminal  judgments. 
They  make  obsolete  Story  and  Wheaton,  both  of  whom,  writing 
before  Extradition  Treaties  were  in  vogue,  taught  us  that  a  criminal 
sentence  pronounced  under  the  municipal  law  of  one  country  can 
have  no  legal  effect  in  another.  May  it  not  be  well  for  us  to  ex- 
amine whether  this  whole  system  of  criminal  extradition,  committing 
to  a  foreign  forum  *  the  life,  liberty  and  property '  of  our  own  citi- 
zens, as  well  as  of  the  exiles  from  foreign  tyranny,  who  have  sought 
our  protection,  should  not  undergo  the  strictest  scrutiny,  whether 
also  there  should  not  be  some  inquiry  made  before  entering  into  a 
treaty  of  such  a  nature  with  any  State  if  its  laws  and  its  admini- 
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stration  of  justice  afford  a  proper  guarantee  that  our  confidence  will 
not  be  abused. 

''  I  have  been  induced  to  discuss  this  question  more  at  length  than 
might  otherwise  be  deemed  admissible,  in  consequence  of  noticing 
the  introduction  in  the  Senate  by  Mr.  Morrill,  of  Vermont,  on  the 
13th  of  December  1875,  of  a  resolution  to  the  effect  that  the  Com- 
mittee on  Foreign  Selations  should  be  instructed  to  inquire  into  the 
expediency  of  providing,  by  general  law,  for  the  extradition  of 
fugitives  from  justice  upon  the  proper  application  and  proof  by  the 
Governments  of  the  countries  from  which  they  may  have  escaped, 
and  also  as  to  the  propriety  of  refusing  asylum  to  fugitive  criminals, 
and  removing  them  from  the  country.  The  inquiry  which  he  pro- 
poses should  precede  the  conclusion  of  any  new  treaties,  and  ought 
to  be  underts^en  before  any  further  conventional  arrangements  are 
entered  into. 

"Among  the  subjects  of  inquiry  may  well  be  the  consistency, 
especially  as  regards  citizens,  of  such  treaties  with  our  common  law, 
including  magna  eharta  and  our  Federal  constitution.  Also,  it  may 
be  asked  whether  greater  caution  should  not  be  pursued  by  requir- 
ing preliminary  proceedings  equivalent  to  an  indictment  by  a  grand 
jury  before  the  surrender,  and  whether  extradition  should  not^  in 
all  cases,  be  confined  to  crimes  as  distinguished  from  misdemeanours. 
It  is  obvious  that  in  some  of  the  provisions  existing  in  our  present 
treaties,  and  in  many  of  those  in  the  English  list,  which  Mr.  Fish 
proposes,  in  the  event  of  a  new  treaty,  to  extend,  there  are  offences 
where  the  transportation  for  trial  to  a  foreign  country,  even  if  the 
accused  was  acquitted,  would  far  exceed  the  penalties  imposed  by 
the  local  law. 

"In  the  time  of  Greece  and  Kome  perpetual  banishment  was 
deemed  the  severest  penalty  short  of  capital  punishment  that  could 
be  inflicted.  Looking  to  the  character  and  position  of  those  who 
are  now  ordinarily  the  subjects  of  extradition,  it  may  be  well 
questioned  whether  the  fugitives  are  not  themselves  in  many  cases 
the  most  efficient  avengers  of  the  majesty  of  the  laws,  which  they 
have  violated.  It  was  not  to  become  outcasts  and  wanderers  in 
foreign  lands  that  Tweed  and  his  associates  perpetrated  their  gigantic 
peculations,  and  it  may  be  doubted,  though  their  ill-gotten  wealth 
may  afford  them  all  the  luxuries  of  physical  existence,  whether 
their  moral  condition  is  much  am^orated  from  what  it  would  have 
been,  were  they  inmates  of  Blackwell*s  Island  or  Sing-Sing. 

"Above  all,  if  we  are  to  continue  the  system,  all  pretence  should 
be  taken  away  for  extending  the  operation  of  the  treaty  beyond  its 
express  terms ;  and  as  to  the  question  put  in  issue  by  Mr.  Fish,  it 
seems  most  extraordinary  that  we  should  be  the  only  country  in  the 
world  that  proposes  to  take  away  all  safeguards,  which  would  pro- 
tect our  own  citizens,  when  extradited  perhaps  for  the  most  trifling 
offences,  from  being  exposed  in  a  foreign  country,  without  friends, 
and  without  counsel,  to  a  trial  for  the  most  heinous  crimes,  and  of 
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which  there  was  not  the  slightest  intimation  at  the  time  of  the 
surrender. 

^  In  the  early  part  of  this  letter  I  intimated  that  the  extradition 
system  was  of  far  less  practical  operation  than  is  generally  supposed, 
and  that  it  had  little  influence  in  the  prevention  of  crime,  while 
there  was  always  danger  of  its  being  perverted  to  the  prejudice  of 
innocent  persona  Of  the  twenty-one  treaties  that  the  United 
States  have  concluded  with  Christian  States,  several  of  which  have 
ceased  with  the  extinction  of  the  sovereignty  of  the  country,  it  is 
seldom  that  any  have  been  resorted  to  excepting  the  one  with 
England  and  occasionally  those  with  France  and  Germany ;  and 
even  with  England  there  is  now  a  suspension  of  all  proceedings, 
from  the  inability  to  agree  upon  its  construction,  although  the 
United  States  and  England  have  a  common  language  and  their 
jurisprudence  has  a  common  basis.  Thirteen  extraditions^  obtained 
by  Great  Britain  from  the  United  States  since  1870,  are  put  down 
Mr.  Fish  as  a  large  number.  England,  according  to  Lord  Derby, 
has  thirteen  treaties  of  extradition,  and  France  has  thirty-two. 
Under  the  treaty  between  England  and  France,  from  1852  and 
1865,  there  were  only  nine  cases,  scarcely  one  of  which  was 
successful 

.  "  It  is  probable  that  one  of  the  reasons  why  extradition  is  no  more 
frequently  resorted  to  under  the  treaties  is,  that  by  their  provisions 
the  expenses  which  are  usually  paid  by  the  Government  demanding 
the  extradition  are  so  expensive.  A  Swiss  case  in  the  United 
States,  and  which  had  no  result,  is  referred  to  in  Billot  as  costing 
upward  of  12,000  francs,  with  the  amount  of  which  the  Federal 
Council  was  reconciled,  on  the  consideration  that  France  had  in 
two  cases,  about  the  same  period,  paid  for  one  175,000  francs  and 
for  the  other  100,000  francs,  while  the  proceedings  against  Char- 
pentier  and  his  associates  of  the  Chemin  defer  du  Nord  cost  over 
200,000  francs. 

"  The  views  of  our  Government  have  no  sanction  on  this  side  of 
the  water,  unless  it  be  in  the  decisions  of  Chancellor  Kent  sustain- 
ing extradition  under  the  authority  of  the  individual  States,  which 
is  no  longer  a  matter  of  discussion.  We  have  referred  to  the 
opinions  which  prevailed  with  our  early  statesmen.  Mr.  Field,  in  his 
proposed  International  Code,  article  237,  provides  that  'no  person 
surrendered  shall  be  prosecuted  or  punished  in  the  nation  to  which 
he  is  surrendered  for  any  offence  which  is  not  mentioned  in  the 
demand.' 

"  Nowhere  is  the  injustice  of  trjdng  a  man  for  an  offence,  of  which 
he  was  not  even  accused  at  the  time  of  his  surrender,  more  forcibly 
stated  than  in  an  article  of  our  countryman,  Mr.  Sprague,  in  a  late 
number  of  the  London  Law  Magazine,  in  which  it  is  said : — *  To 
illustrate  the  hardships  of  the  rule  allowing  trial  and  punishment 
for  offences  not  extraditable,  let  us  suppose  that  the  charges  on 
which   an  extradition  is  procured  are  fictitious  or    unfounded. 
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When  the  prisoner  is  brought  within  the  jurisdiction  of  the  home 
Courts  he  may  be  tried  and  condemned  for  any  offence  whatever^ 
thus  destroying  effectually,  by  a  mere  trick  or  technicality,  the 
Uj^le  protection  which  nations  design  to  throw  around  foreigners. 
Let  us  suppose  an  Extradition  Treaty  between  Great  Britain  and 
China,  specifying  offences  against  the  common  humanity,  such  aa 
murder  and  buiglaiy.  Aud  then  let  us  suppose  that  in  China  many 
political  offences  are  punishable  with  a  cruel  and  ignoble  death. 
Let  a  fugitive  from  China,  residing  in  Oreat  Britain,  be  charged 
with  burglary  and  surrendered  under  the  treaty.  When  he  arrives 
home  the  charge  of  burglary  is  abandoned,  and  he  is  tried  and  exe- 
cuted for  a  petty  political  offence.  The  inconveniences  and  hard* 
ships  of  the  rule  of  unlimited  jurisdiction  of  the  home  Courts  over 
an  extradited  person  are  thus  evident'  (London  Law  Magazine, 
1875,  Na  CCXVIII  p.  139).— 1  am,  my  dear  sir,  yours  truly, 

"W.  B.  Lawrenck." 

ODILON  BAREOT. 

(Continued  from  p.  440.) 

In  1823  Barrot  had  married  the  daughter  of  the  Yicomte  Desfossez, 
an  aristocrat,  who  lost  his  father  in  the  Beign  of  Terror,  but  who, 
nevertheless,  served  with  distinction  in  the  armies  of  the  Bepublic, 
and  had  since  retired  to  an  Inspectorship  of  Foresta  The 
Yicomte's  wife  was  a  daughter  of  Labbey  de  Pompierre,  the  Joseph 
Hume  of  the  Chamber  of  Deputies,  and  a  leading  figure  at  the 
Banquet  of  the  "  Vintages  of  Buigundy."  Although  Pompierre's 
name  appears  in  public  chiefly  in  connection  with  the  naval 
estimates,  he  was  much  more  than  a  man  of  figures  or  a  parer  of 
cheesa  When  Soyer  CoUard  presented  him  to  Charles  X.,  the  king, 
with  that  stupid  JiatUeur  of  his  race,  which  passes  with  some  persons 
for  high  breeding,  stared  at  the  cloth  gaiters  which  the  old  man 
wore.  ^  Do  not  look  at  his  feet,  sire,"  said  the  generous  doctrinaire, 
**  but  at  his  head  and  heart ;  they  are  the  best  I  know."  'Carriage 
has  been  defined  as  a  mode  of  acquiring  property,  and  lawyers  are 
frequently  taunted  with  making  marriages  which  justify  this  de- 
finition. Such  was  not  Barrot's  fate :  all  the  wealth  he  got  was  a 
faithful,  wise,  and  tender-hearted  wife.  How  gently  the  old 
barrister  speaks  of  these  bright  years  after  his  marriage  and  before 
he  reached  the  age  which  the  Charte  required  for  election  to  the 
Chamber.  He  could  not  afford  a  house  in  the  country,  but  every 
Sunday  he  and  his  wife  drove  in  a  cab  to  one  of  the  Barriers  of 
Paris,  and  would  then  walk  to  Meudon,  St.  Cloud,  or  some  other 
suburb,  Barrot  carrying  his  little  daughter  Msrie,  when  she  became 
tired  The  Bourbon  Ordonnances  of  26th  July  1830,  dissolving  the 
Chamber,  and  overturning  the  laws  relating  to  elections  and  the 
Press,  called  the  successftd  pleader  from  this  quiet  scene  to  duties 
tliaf.  wAre  higher  than  professional    He  and  Dupin  had  clearly 


ODILOK  BARBOT.  513 

foreseen  that  the  constitutional  question  would  speedily  become  one 
of  force.  With  a  Frenchman's  ready  instinct  for  revolution,  Barrot 
sent  away  his  wife  and  child,  set  his  clerks  to  make  cartridges,  and 
put  on  his  officer's  uniform  of  the  National  Ouard.  In  spite  of  his 
reflective  and  law-abiding  nature,  his  heart  could  not  but  throb  with 
exultation  when  he  saw  the  grand  old  flag  of  political  regeneration 
float  once  more  from  the  towers  of  Notre  Dame.  It  was  he  who 
advised  the  students  of  the  Polytechnic  School,  the  real  heroes  of 
the  fight,  to  arm  themselves.  As  he  left  his  house  that  day,  one  of 
his  friends  fell  killed  by  a  bullet  from  the  Swiss  Ouard.  Barrot 
acted  as  Secretary  to  the  Opposition  Committee  which  sat  through 
the  Three  Days  of  Barricades  and  afterwards  elected  the  Municipal 
Commission  in  the  Hdtel  de  Ville.  It  is  amusing  to  note  that  this 
Commission,  or  Provisional  Oovemment,  found  several  self-elected 
authorities  in  existence,  such  as  Oeneral  Dubourg  and  Prefect 
Laborde.  Some  of  these  they  were  fain  to  recognize,  though  the 
offices  had  simply  been  snatched  in  the  confusion  of  the  struggle. 
The  French  worship  what  Danton  called  "  FaucUice"  and  among  the 
meaner  class  of  men  this  glorious  possibility  of  pouncing  upon  an 
influential  position  by  sheer  self-assertion,  or  cool  appropriation,  is 
one  of  the  great  charms  of  revolution.  It  is  a  striking  illustration 
of  the  hopeless  temper  of  the  Bourbon  family  that,  as  Barrot 
relates,  when  the  Duke  of  Bagusa,  finding  St.  Cloud  untenable 
against  the  tricolor,  mildly  hinted  to  the  king  the  propriety  of  with- 
drawing to  Bambouillet,  the  Prince,  the  Duke  of  AngoulSme,  threw 
himself  on  the  Marshal  as  a  traitor,  and  actually  cut  his  hand  in 
endeavouring  to  seize  the  Marshal's  sword.  The  proposition  of  the 
Court  to  form  a  Liberal  Ministry,  including  Casimir  P^rier,  came  too 
late,  and  it  was  Barrot  who  carried  to  the  Chamber  of  Deputies  the 
famous  letter  of  the  Commission  and  Oeueral  Lafayette,  requiring 
that  no  ofier  of  the  crown  to  the  Duke  of  Orleans  should  be  made 
without  guarantee  for  extension  of  the  franchise,  jury  trial  of  all 
political  oflences,  and  free  election  of  the  officers  of  the  National 
Ouard.  These  conditions  were  hastily  thrust  into  article  69  of  the 
revised  Charter  of  1814.  National  feeling  still  trembled  in  the 
balance.  As  Madame  de  Oontaut  Biron  afterwards  said :  "  If  I  had 
put  the  little  Duke  of  Bordeaux  on  the  knees  of  Oeneral  Lafayette, 
do  you  think  there  would  have  been  a  revolution  ?  "  When  the 
Lieutenant-Oeneral  published  a  permission  to  use  the  tricolor,  the 
popular  rage  turned  against  him,  and  the  documenthad  to  be  with* 
drawn.  The  next  day,  arm  in  arm  with  Lafayette,  he  stepped  on  the 
balcony  of  the  Hdtel  de  Ville,  and  was  practically  hailed  King  of 
France  by  the  mob.  After  the  unsuccessful  expedition  of  the 
absurd  Colonel  Olocque  in  search  of  the  crown  diamonds,  Barrot, 
along  with  three  other  commissioners  representing  the  army  and 
the  Chamber  of  Deputies,  was  sent  to  arrange  the  departure  of  the 
royal  family  by  Cherbourg.  It  seems  Louis  Philippe  was  sincerely 
agitated  when  he  gave  this  commission  to  Barrot.    That  is  not 
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surprising ;  but  the  true  cause  was  not  sympathy  with  his  un- 
fortunate brother^  but  the  fact  that  he  was  sending  four  honourable 
and  innocent  men  on  false  representations  into  a  situation  of  con- 
siderable peril     Charles  X.  had  never  demanded  a  safeguard. 
The  second  time  Barrot  went  to  Sambouillet  with  the  ultimatum, 
the  greater  part  of  Paris  was  at  his  heels.     By  an  energetic 
appeal   to    the   ex-king's   sluggish   patriotism,  he  was  induced, 
even  in  the  interest  of  his  grandson,  to  go  without  striking  a 
blow.    He,  however,  put  one  or  two  shrewd  questions  about  the 
numbers  of  the  Paris  army,  and  was  probably  misled  by  the 
Marshal  Maison,  who  patriotically  expanded  20,000  into  80,000 
men.    The  duties  of  the  escort  to  Cherbourg  were  by  no  means 
light.     For  instance,  the  town  of  Dreux   was  under  arms,  and 
refused  at  first  to  let  Charles  enter.     Then  at  Laigle  it  appeared 
there  were   only  round  tables  to  be  had  for  dinner,   whereas 
the  royal  dignity  required  a  square  table,  and  a  good  round  table 
had  therefore  to  be  sawn  to  the  proper  shape.    The  poor  Duchess 
of  AngoulSme  seems  to  have  been  very  sulky  during  the  whole 
journey.     When  Schonen,  one  of  the  commissioners,  advanced  to 
make  some  civil  observation  (perhaps  about  the  weather),  she  cried 
out:   ''Am  I  then  condemned  to  have  the  face  of  this  man  for 
ever  before  me ! "    And  when  the  enormous  sum  of  600,000  frs.  to 
defray  expenses  was  sent  down  to  Cherbourg,  the  Duchess  of  Berry 
said :  "  Yes,  Louis  Philippe  takes  precious  good  care  of  our  clothes, 
and  he  steals  our  crown."    It  very  often  happens  that  what  is 
accounted  rudeness  among  vulgar  people  passes  for  originality  or 
wit  in  the  case  of  a  royal  personage.    The  authorities  at  Paris  were 
greatly  enraged  to  learn  that  Barrot  and  his  friends,  in  appearing 
before  Charles  and  his  family,  had,  from  motives  of  delicacy,  laid 
aside  the  tricolor.     Such  trifles  as  these  the  too  quick  French 
imagination  converts  into  important  political  events.      The  real 
anxiety  of  the  business  was  felt  at  Carentan,  where  the  National 
Guard  had  assembled  with  the  view  of,  if  possible,  hanging  the  un- 
popular ex-minister,  the  Prince  Polignac.     This  hostile  feeling  was 
disarmed  partly  by  the  "  canny  "  eloquence  of  Barrot,  and  partly  by 
the  charming  appearance  of  the  little  Duke  of  Bordeaux  and  his 
sister,  whom  a  profound  political  sagacity  had  put  up  at  the 
carriage  windows,  where  they  kissed  their  hands  to  the  crowd.    The 
honest  Norman  mob  said:  ''lis  sont  cependant  bien  gentils,  ces 
pauvres  innocents."    Just  before  the  embarkation  Barrot  had  some 
confidential  talk  with  the   ex-king.      He  expressed  the  absurd 
opinion  that  the  Bevolution  was  the  work  of  secret  societies,  aided 
by  the  funds  of  the  banker  LafiBtte,  and  referring  to  the  fate  of  his 
brother  in  1793,  he  said:  "  J'ai  mieux  aim^  monter  k  cheval  qu'en 
charrette."    Barrot,  on  his  return  to  Paris,  was  made  Prefect  of  the 
Seine.     And  soon  after  began  the  famous  trial  of  the  Ministers. 
With  one  of  them,  Polignac,  Barrot  had  had  a  singular  interview  in 
the  prison  at  St.  Lo  immediately  after  his  first  arrest    The  fallen 
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Premier  was  so  little  acquainted  with  oonstitutional  precedents 
that  he  had  not  then  realized  his  danger :  he  did  not  know  what 
charge  was  brought  against  him;  and  he  showed  his  cowardly 
nature  when  the  possibility  of  death  was  pointed  out  to  him.  His 
position  was  made  worse  by  an  attempt  on  the  part  of  the 
Doctrinaires  to  abolish  capital  punishment  obviously  with  a  view 
to  save  the  lives  of  the  traitors.  This  roused  the  indignation  of 
the  people,  especially  of  the  National  Guard,  who  demanded  an 
expiation  in  blood  for  the  sins  of  the  Sevolution.  Barrot,  by  a 
proclamation,  announced  that  justice  would  take  its  course,  and  was 
denounced  by  the  newspapers  as  a  rebel  against  the  Chamber  of 
Peers.  Guizot  had  to  withdraw  from  the  Ministry ;  and  it  required 
all  the  firmness  and  popularity  of  Lafayette  and  Barrot  to  prevent 
not  merely  the  murder  of  the  four  prisoners,  but  a  second  Revolu- 
tion against  a  Government  which  the  people  thought  was  already 
beginning  to  deny  the  spirit  that  created  it.  A  demonstration  by 
the  students  in  favour  of  public  order  was  very  useful  at  this  crisis. 
Barrot  had  formed  the  grotesque  design  of  appearing,  should  actual 
fighting  begin,  unarmed  at  the  head  of  all  the  men  who  had  been 
severely  wounded  at  the  Barricades,  and  of  thus  converting  a  scene 
of  violence  and  bloodshed  into  a  tableau  vivant  of  political  forgive- 
ness. The  ex-ministers  escaped  death,  and  Paris  escaped  another 
agony,  but  Lafayette,  Barrot,  and  Dupont  de  TEure,  who  had  made 
this  possible,  withdrew  from  their  public  posts.  Barrot,  who  re- 
tained the  title  of  "  Councilor  of  State,"  gave  some  excellent  parting 
advice  to  the  king,  urging  the  necessity  of  a  newly-elected  Cham- 
ber for  the  purpose  of  setting  the  great  questions  of  the  composition 
of  the  Chamber,  the  suffrage,  the  administration  of  department  and 
commune.  He  told  Louis  Philippe  to  trust  implicitly  the  middle 
class,  of  whom  Si^y^  had  said :  ''  Le  tiers  ^tat  est  tout"  He  gives, 
in  his  *'  Memoirs,"  an  interesting  estimate  of  the  sti-ength  of  the 
different  parties  in  opposition  in  1831.  The  Legitimists  made  a 
great  noise,  but  even  in  the  west,  where  the  conscription  had  sown 
in  every  furrow  the  seeds  of  Bepublicanism,  they  were  harmless, 
and  were  already  sinking  into  a  political  party,  as  the  English 
Jacobites  had  done.  The  Ultramontane  clergy,  with  their  40,000 
pulpits,  had  changed  their  cry  to  one  of  ''  Complete  separation  of 
throne  and  altar :  absolute  independence  of  the  two  powers."  The 
king  was  then  about  to  begin  the  disastrous  French  intervention 
at  Kome,  whose  provinces  in  the  Bomagna  had  already  revolted, 
and  Barrot  spoke  strongly  for  a  decisive  and  final  separation  of 
Church  and  State,  and  against  the  support  given  to  the  Temporal 
Dominion.  The  mass  of  genuine  Bepublicans  were  ready  to 
work  out  the  Sevolution  by  constitutional  means.  The  Im- 
perialists were  devoting  themselves  to  the  army.  The  political 
situation  is  summed  up  very  neatly  in  a  conversation  which 
took  place  between  Barrot  and  Casimir  P^rier.  The  latter  said  the 
great  difficulty  was  that  so  many  people  thought  there  had  been  a 
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lerolaiion,  whereas  there  had  been  only  a  change  of  monarch. 
And  Banot  replied,  so  many  people  seemed  to  be  of  that  opinion^ 
there  was  great  danger  of  a  second  Bevolntion  to  set  them  tight. 
LoniB  Philippe  himself  was  aghast  at  the  proposal  that  the  franchise 
should  be  vertically  extended  to  the  200  fira  limit.  ''lis  me  jettent,'' 
he  said,  "dans  rinconnn;"  a  French  version  of  Lord  Beaconsfield's 
leap  in  the  dark.  In  fact,  the  king  was  afraid  of  the  consequences 
of  what  he  rather  awkwardly  called  the  ** catastrophe**  though  it 
phiced  him  on  the  throne.  His  memory  went  back  to  '93,  when 
he  had  been  Secretary  to  the  Jacobin  Club  before  becoming  & 
teacher  of  languages  in  Switzerland.  ''You  are  too  young,  M. 
Barrot,"  he  said ;  "  you  have  not  seen  the  Bevolution."  "  And  you,, 
sire,"  said  the  courageous  lawyer,  "  are  too  old ;  you  have  seen  too 
much  Bevolution."  This  unreasoning  dread,  which  sometimes  filled 
the  royal  mind,  was  well  shown  in  his  objection  to  live  at  the  Tuil- 
leries.  Barrot  significantly  said,  if  he  did  not  live  there,  the  place 
would  always  seem  empty.  The  same  lurking  dread  led  him  con- 
stantly to  interfere  with  and  influence  his  ministers,  so  that  healthy 
party  government  had  to  give  place  to  the  "polUi^ue  du  rot,*'  against 
which  Barrot  for  so  many  years  led  the  "dynastic  opposition," 
called  by  Lamartine  "an  eloquent  obstacle  to  every  species  of 
government"  Shortly  after  he  entered  the  Chamber  (1831),  poor 
Laf&tte,  whom  the  Haiti  loan  had  almost  ruined,  attacked  by  the 
Conservative  Guizot,  and  distrusted  by  the  king,  dissolved  the 
House,  and  was  succeeded  by  Casimir  P^rier.  There  seems  at  this 
time  to  have  been  a  general  expectation  of  European  war  in  support 
of  the  treaties  of  1815.  Bussia  had  withdrawn  her  ambas^BMlory 
the  crown  of  Belgium  was  offered  to  the  Duke  of  Nemours,  and 
the  Government  asked  for  a  special  credit  of  100  million  francs. 
Barrot,  always  true  to  the  best  national  feeling,  and  himself  a 
disciple  of  non-intervention,  joined  the  National  Association, — a 
very  harmless  and  useful  safety-valve  for  mucb  revolutionary  steam, 
— which  the  authorities  with  characteristic  folly  denounced  as  a 
conspiracy.  On  many  occasions,  such  as  the  Lyons  strike,  the 
Grenoble  massacre,  the  unpardonable  use  of  the  word  "  subject "  in 
a  ministerial  despatch,  he  vigorously  asserted  the  principles  of 
civil  municipal  liberty.  In  the  delates  on  the  electoral  law  he 
spoke  strongly  for  the  recognition  of  what  the  French  call  "  capa* 
cities,"  or  fancy  francliises  for  judges,  advocates,  professors,  etc.; 
but  this  proposal  savoured  too  much  of  that  "  d — — d  intellect"  to 
find  favour  with  a  Chamber  which  really  represented  a  timid  and 
Conservative  bourgeoisie.  Of  the  three  plans  for  the  construction 
of  a  new  House  of  Peers,  election  by  a  restricted  "pays  I4gal;" 
hereditary  peerage,  which  without  the  English  apology  of  territorial 
influence  would  simply  have  been  an  attempt  to  entail  wisdom  in 
certain  families ;  and  nomination  by  the  king,  which  meant  precisely 
what  an  Upper  Chamber  is  required  to  avert,  Barrot  of  course  sup- 
ported the  first,  but  with  no  better  success.    When  the  king's  civil 
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list  was  xnixed  at  12  million  francs,  subject  to  an  obligation  to  pro- 
vide the  marriage  portions  of  his  children,  Barrot  tried  to  obtain 
the  application  of  the  old  French  constitutional  maxim  of  the  out- 
and-out  marriage  of  the  royal  person  with  the  State,  that  is,  the 
mixing  of  what  might  be  called  the  private  and  public  purses  of 
the  sovereign,  so  that  the  latter  should  have  no  interests  distinct 
from  those  of  the  Crown*  Just  at  this  time  the  Polish  insurrection 
was  crushed ;  or,  as  General  S^bastiani  put  it,  **  Order  reigned  in 
Warsaw."  Barrot,  advised  by  the  venerable  Prince  Czartoryski, 
formerly  Minister  to  Alexander  I.,  began  a  series  of  periodical  pro- 
tests against  the  partition  policy,  and  against  the  rigorous  treatment 
of  the  Polish  refugees  in  France.  The  year  1832  was  indeed  a 
troubled  one.  The  Duchess  of  Berrry  had  raised  the  flag  of  the 
*'  Blues "  in  the  west ;  and  when,  after  the  deaths  of  P^rier  and 
Lamarque,  Soult  formed,  along  with  De  Broglie,  Guizot,  and  Thiers 
a  re-actionary  cabinet,  the  excitement  of  popular  feeling  was  shown 
by  a  small  affair  of  barricades  which  took  place  near  the  Convent 
of  St.  Merry.  Paris  was  declared  in  a  state  of  siege,  and  courts- 
martial  began  their  work ;  but  our  hero,  with  his  usual  hatred  of 
exceptional  jurisdiction,  brought  up  the  convictions  to  the  Cour  de 
Cassation,  where  they  were  pronounced  unlawful  The  king,  who 
was  even  suspected  of  having  secret  relations  with  the  Carlists,  in 
a  famous  interview  with  Barrot,  Arago,  and  LafiGitte,  denied  that 
his  ministers  had  a  policy :  a  policy  was  his  business  only.  He 
even  denied  all  knowledge  of  the  "Programme  of  the  ffStel  de 
Ville**  that  is,  the  tacit  understanding  on  which  he  was  allowed  to 
get  possession  of  the  throne.  His  influence  on  the  Cabinet  was 
seen  in  the  shabby  treatment  of  the  Duchess  of  Berry,  whom  M. 
Thiers  had  at  last  caught  through  information  which  he  purchased 
from  a  Jew  one  night  in  the  Champs  Elyse^s.  Instead  of  being 
sent  to  her  family  at  Naples,  or  being  tried  for  treason  in  the  usual 
way  and  then  pardoned,  this  unhappy  lady  was  for  some  time  made 
a  prisoner  at  Blaye.  The  horrible  crime  of  Fieschi,  the  author  of 
the  second  infernal  machine,  was  the  occasion  of  the  Laws  of  Sep- 
tember (1835),  by  which,  in  violation  of  the  spirit  of  the  Constitu- 
tion, jurisdiction  in  a  good  many  cases  of  seditious  libel  was  taken 
from  the  jury  and  given  to  the  Court  of  Peers.  This  detached 
Koyer  CoUard  and  Dupin  from  the  Government.  The  laws  were 
carried  into  effect  on  the  principle  laid  down  by  Guizot,  that  "  a 
Government  once  established  cannot  allow  itself  to  be  discussed." 
The  tendency  of  the  king  to  become  a  sort  of  President  of  Council 
continued  to  wreck  one  Cabinet  after  another.  De  Broglie 
became  unpopular  in  connection  with  the  American  claim  of 
indemnity  for  the  losses  caused  by  the  Berlin  Decrees.  Thiers, 
author  of  "The  Quadruple  Alliance,*'  quarrelled  on  the  Spanish 
Legion  question.  Mol6  succeeded  with  Guizot  and  his  abstract 
dogma  of  non-intervention,  his  glorification  of  the  middle  class, 
and  his  unhappy  theory  of  a  balance  of  political  forces.    One 
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of  the  first  difficulties  of  that  Ministry  was  the  abstini  demon* 
stiation  at  Strasbnig  by  Lonis  Napoleon,  who  asked  Barrot  to 
defend  himself  and  his  accomplices.  As  every  one  knows,  Napoleon 
was  not  tried,  bnt  sent  to  Brazil,  and  the  Strasbnrg  jury  acquitted 
all  the  others.  So  much  alarm  was  felt  at  this  result,  that  three 
Bills  were  introduced  to  the  Chamber:  one  for  separating  trials 
where  both  soldiers  and  civilians  were  implicated,  the  former  being 
remitted  to  a  Court  Martial;  one  for  adding  the  punishment  of 
detention  to  that  of  banishment;  and  a  third  which  made  the  fact 
of  non-disclosure  conclusive  proof  of  guilt  for  a  class  of  political 
offences.  These  were  all  successfully  opposed  by  the  leaders  of  the 
Bar,  especially  Nicod  and  Dupin.  The  legislative  campaign  of 
1837  was  most  disastrous,  for  the  Government  were  again  beaten  on 
the  Bill  for  giving  the  king^s  son  an  apanage,  or  hereditary  estate. 
This  was  defended  by  the  king  in  a  private  talk  with  Barrot,  on 
the  extraordinaiy  ground  that  an  independent  cadet  prince  would 
be  a  wholesome  check  on  the  royal  power.  It  was  completely  des- 
troyed by  a  pamphlet  of  Cormenin,  the  legitimate  successor  of  the 
terrible  Paul-Louis  Courier.  A  better  founded  claim  for  money 
was  that  made  by  Caroline,  the  sister  of  Napoleon  and  widow  of 
Murat,  in  whose  case  Barrot  greatly  interested  himself.  She  got  a  life 
pension  of  100,000  francs.  Personal  government,  through  a  weak 
Cabinet,  had  now  become  well-nigh  intolerable;  Duvergier  de 
Hauranne  attacked  it  in  his  clever  book,  full  of  English  ideas  on 
Bepresentative  Government ;  and  a  successful  coalition  of  Thiers, 
Guizot,  and  Barrot  was  formed.  Mol6  fought  well  to  the  end,  and 
when  the  somewhat  sanctimonious  Guizot  hurled  at  him  Tacitus' 
phrase.  Omnia  aervUiter  pro  dominatione,  he  coolly  reminded  his 
antagonist  that  Tacitus  was  not  referring  to  courtiers,  but  to  am- 
bitious persons  in.  search  of  power.  The  weak  and  short-lived 
Cabinet  of  Soult  followed.  It  was  defeated  by  a  silent  vote  on  one 
of  the  king's  shameless  begging  petitions  for  a  family  portion  which 
the  law  expressly  bound  him  to  pay  himself;  and  the  wits  of  the 
Chamber  said  that  the  Government  had  been  strangled  by  mutes 
between  two  doors.  On  another  occasion,  when  a  money  credit 
was  asked,  Barrot  bitterly  said,  that  it  was  easier  to  vote 
ten  millions  than  to  vote  strength  of  mind  and  resolution. 
Apropos  of  current  politics,  it  is  interesting  to  note  the  opinions 
delivered  on  Turkey  in  1839.  Lamartine,  with  the  licence  of 
a  poet,  who  never  understood  politics,  boldly  asserted  that  the 
sick  man  was  dead;  he  had  been  at  Constantinople,  and  had 
touched  the  corpse  with  his  own  fingers!  Barrot,  on  the  other 
hand,  pointed  out  that  the  policy  of  intervention  between  the  Porte 
and  lEgfTpt  did  not  rest  on  any  liking  for  Turkey  (which  he 
thought  still  strong  in  rdigion  and  patriotism),  but  was  in  de- 
fence of  western,  against  Russian,  civilization.  Subsequent  events 
also  lend  an  interest  to  another  discussion  of  this  time,  when  the 
respective  merits  of  the  plans  for  the  fortification  of  Paris  by  a  con^ 
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tinuous  eneeiTUe  and  by  detached  forts  were  fiercely  canvassed^ 
The  first  was  the  popular  or  citizen  project;  the  second  was 
suspected  as  a  move  towards  absolutism.  The  result  was  a  com- 
promise. It  was  after  the  second  Cabinet  of  Thiers,  who,  it  was 
said,  had  spent  600  millions  and  got  a  bad  fall,  that  Barrot's 
opposition  became  most  active.  Clearly  he  distrusted  the  ambition 
of  Guizot,  whom  he  compares  to  Pitt,  believing,  as  both  did,  that 
their  country's  salvation  depended  on  their  remaining  in  office. 
Pro/essoria  lingua  rerum  humanarum  dominationem  expostvlaTiies, 
He  despised  him  for  not  accepting  the  full  responsibility  of  a 
minister  in  a  representative  Government.  According  to  the  French 
phrase,  he  did  not  sufficiently  "  cover  the  Crown."  On  the 
Slave  Trade  Treaty  of  1842,  which  conceded  to  England  a  right  of 
search  upon  French  vessels ;  on  the  Begency  Bill,  which  the  sudden 
death  of  the  Duke  of  Orleans  suggested  ;  on  the  Belgrave  Square 
pilgrimage  of  the  Legitimists,  which  Barrot  compared  to  Guizot's 
own  journey  to  Ghent  in  1815 ;  on  the  indemnity  to  the  English 
missionary  Pritchard  of  Tahiti;  on  the  motion  of  Duvergier  de 
Hauranne  for  the  abolition  of  the  secret  ballot  on  divisions,  the 
chef  de  la  gaucJie  spoke  with  great  power  and  effect  His 
support  of  open  voting,  indeed,  he  bitterly  regretted ;  for,  as  two- 
fifths  of  the  Chamber  consisted  of  Government  fimctionaries,  they 
required  protection  from  their  employers.  But  his  honest  mind 
was  carried  away  by  the  general  principles  which  certainly  make 
public  voting  indispensable  to  the  success  of  a  normal  representative 
body.  Guizot,  it  seems,  authorized  scandalous  official  pressure  in 
the  elections ;  and  this,  with  all  the  minor  evils  of  centralization^ 
was  the  constant  subject  of  Barrot's  eloquence.  He  wished  to 
secure  the  principle  of  "  absolute  incompatibility,"  that  is  to  say, 
that  no  person  holding  any  Government  post  should  be  eligible  for 
election.  In  several  large  towns  the  National  Guard  had  been 
practically  disbanded  in  violation  of  the  law.  Juries  were  selected 
by  the  prefects.  Large  subventions  were  paid  to  particular  news- 
papers. Here  were  subjects  enough  for  denunciation.  But  Barrot 
had  also  a  positive  policy.  He  argued  for  free  trade,  for  the 
reduction  of  the  perpetual  debt,  and  especially  for  the  development 
of  local  self-government,  the  principles  of  which  he  afterwards 
expounded  in  his  book  on  Centralization  (1861),  a  heavy  indictment 
against  the  Second  Empire. 

We  have  not  yet  completed  the  hasty  outUne  of  a  career  in  which 
the  political  has  thrown  the  legal  interest  into  the  shade.  We  hope 
soon  to  trace  the  part  which  Barrot  took  in  the  events  which 
followed  1848.  But  here  we  may  pause  in  admiration  of  the  calm 
intrepidity,  the  sterling  sense,  the  tireless  industry  with  which  this 
man  laboured  for  the  good  of  his  country,  wearing  through  the 
darkness  and  storms  of  that  unquiet  society  "  the  white  flower  of  a 
blameless  life."  No  personal  advancement,  no  dazzling  theory,  not 
even  the  excitement  of  political  battle,  could  shake  his  fidelity  to 
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the  Beyolatioii  of  July  as  he  und^stood  it.  or  draw  his  gaze  fiom  ihe 
gi«at  constitatdonal  4a68,  which  he  saw  so  often  misilpresented  or 
denied.  He  is  also  the  affectionate  husband  and  father,  and  the 
steadfast  friend.  When  his  daughter  Marie  dies,  the  Chamber  of 
Deputies  in  sympftthy  suspend  their  session.  Duveigier  de 
Hauranne  recalls  "  his  square  robust  figure  and  the  strongly  cut 
features  of  his  teuce  lit  up  by  a  fiunk  and  pleasant  smila"  France 
has  had  many  more  brilliant  sons :  none  more  true  to  himself  or  to 
France. 
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Resuming  our  consideration  of  recent  decisions  in  the  Inner  House, 
the  first  which  calls  for  notice  is  that  of  Morrison  v.  School  Board 
of  Abemethy,  of  great  importance  to  the  large  and  increasing  class 
of  school  teachers,  and  indeed  to  all  who  hold  their  posts  or  of&ces 
at  pleasure.  The  principle  of  that  decision  briefly  stated  is,  that 
the  right  at  common  law  which  every  servant  has  before  dismissal 
either  to  due  notice  of  his  master's  intention,  or  to  compensation  in 
lieu  thereof,  cannot  be  taken  away  by  implication.  The  Education 
Act  has  provided  that  all  appointments  of  teachers  shall  be  at  the 
pleasure  of  the  Board.  Such  was  the  appointment  of  Morrison, 
and  Lord  Deas,  in  giving  the  leading  opinion,  is  careful  to  point 
out  that  upon  his  dismissal  without  reason  assigned,  the  school- 
master of  Abemethy  had  no  claim  of  damages  for  breach  of  contract 
But  then  the  same  learned  judge  reads  as  an  implied  condition  of 
that  contract — ^a  condition  which  the  Court  now  called  upon  the 
Board  to  fulfil — ^that  upon  dismissal  without  cause  the  master 
should  be  allowed  the  means  of  livelihood  for  a  period  within  which 
he  might  reasonably  be  expected  to  find  another  situation. 

Loid  Deas  laid  very  clearly  down  that  in  his. opinion, by  the  law 
and  practice  of  Scotkmd,  a  contract  of  service  terminable  at  pleasure 
implies  "  an  obligation  on  the  part  of  the  master  or  employer  to 
give  notice,  or  to  make  a  pecuniary  allowance  in  lieu  of  notice,  when 
he  means  to  terminate  the  contract  without  alleging  fault  on  the 
part  of  the  servant"  The  expedience  of  the  doctrine  as  illustrated 
in  the  case  of  schoolmasters  and  the  higher  class  of  servants,  his 
Lordship  is  at  pains  to  point  out,  and  he  draws  the  picture  of  the 
helpless  schoolmaster,  driven  from  his  school,  at  a  loss  where  to  turn, 
and  handcuffed  in  the  struggle  for  existence  by  a  learning  which  is 
useless  in  the  ordinary  walks  of  life. 

To  Lord  Neaves,  on  the  other  hand,  another  view  presents  itself. 
He  looks  not  to  the  interests  of  the  schoolmaster,  but  to  those  of 
the  school,  and  the  opposite  opinion  maintained  means  with  him 
« that  before  dismissal  a  man  may  have  three  months'  time  in  which 
he  may  do  great  mischief  in  the  school"  But  his  Lordship  has 
rather  overlooked  the  fact,  that  a  right  to  compensation  for.dis- 
*-**'*'*'vl,  and  a  right  to  remain  in  office  for  a  certain  time  before 


NOTES  IN  THE  INNER  HOUSE.  521 

leaving,  are  not  the  same  thing.    The  Board  can  introduce  their 
new  master  at  once,  only,  they  must  pay  the  old  ona 

Although  the  point  upon  construction  of  the  statutes  is  a  narrow 
and  difficult  one,  we  have  little  doubt  that  this  decision  will 
generally  be  regarded  as  sound,  and  based  upon  equity.  Unless, 
indeed,  it  can  be  shown  that  the  Education  Act  has  taken  the 
appointments  of  schoolmasters  out  of  the  category  of  contracts  of 
service  at  pleasure,  the  doctrine  laid  down  by  Lord  Deas  must 
apply.  Upon  one  important  point  Lord  Gifford  offers  some  obiter 
dicta,  i.e,  as  to  the  question  whether  it  is  competent  for  a  School 
Board  to  elect  a  master  except  at  pleasure.  We  can  imagine  the 
case  arising,  as  schoolmasters  wiU  be  only  too  glad  to  obtain  some 
security  for  the  permaneocy  of  a  pleasant  berth. 

Lord  Gifford's  view^  is  strongly  borne  out  by  the  words  of  the 
statute,  which  provides  that  "  every  appointment  shall  be  during 
the  pleasure  of  the  School  Board."  It  can  never  have  been  in- 
tended by  this  reforming  Act,  that  one  School  Board  should  have 
the  power  of  inflicting  upon  its  successors  for  half  a  century  the 
curse  of  an  incompetent  appointment  On  the  contrary,  each 
Board  upon  election  must  have  surely  the  right  of  deciding  who 
shall  be  its  servants.  By  the  decision  in  Morrison's  case,  the 
schoolmaster  is  protected  against  the  only  hardship  of  which  he 
could  reasonably  have  complained. 

It  is  not  often  that  a  point  of  international  law  arises  in  our 
Courts.  One  did,  however,  in  the  case  of  Valery  v.  Scott,  decided 
by  the  First  Division  on  the  4th  of  July.  In  that  case  it  was  held 
that  a  contract  made  in  France,  without  setting  forth  the  place  of 
performance,  but  based  upon  one  which  was  to  be  performed  in 
Scotland,  was  a  Scotch  contract.  The  decision  is  in  conformity 
with  the  opinion  of  Story,  who  lays  down  that ''  where  the  contract 
is,  either  expressly  or  tacitly,  to  be  performed  in  other  place,  then 
the  general  rule  is,  in  conformity  with  the  presumed  intention  of 
the  parties,  that  the  contract  as  to  its  validity,  nature,  obligation,  and 
interpretation,  is  to  be  governed  by  the  law  of  the  place  of  per- 
formance." Here  the  place  of  performance  might  be  said  to  be 
implied  by  the  fact  of  the  contract  being  based  on  one  admittedly 
Scotch.  In  the  opinion  of  the  Lord  President,  the  case  did  not 
admit  of  serious  argument.  In  giving  judgment  he  observed,  "A 
great  deal  of  misunderstanding  has  been  created  by  the  way  in 
which  many  authors  on  foreign  law^have  written  upon  this  subject. 
The  looiis  of  a  contract,  according  to  them,  appears  to  be  the  place 
where  it  is  reduced  to  writing  and  signed,  whereas  what  is  really 
meant  is  locality,  as  ascertained  from  the  nature  of  the  contract 
itself,  and  what  is  to  be  done  under  it  when  it  is  to  be  executed." 
Lord  Deas  decided  the  case  upon  the  footing  that  there  was  no 
reference  to  the  previous  contract. 

The  case  of  White  v.  Munro  and  Others  is  one  very  important  to 
commercial  circles.     It  raises  the  question,  When  is  a  broker  entitled 
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to  his  commission  ?  Eeversing  the  Sheriff-Substitute  and  Sheriff 
of  Lanarkshire,  the  majority  of  the  Second  Division  would 
appear  to  have  decided  that  introduction  and  recommendation  by 
the  broker,  even  when  it  leads  to  a  sale,  are  not  necessarily  sufficient 
to  establish  the  relationship  of  creditor  and  debtor  between  him  and 
his  principal  The  negotiations  commenced  by  the  broker  had  in 
this  case  been  interrupted,  and  ultimately  the  sale  took  place 
through  the  intervention  of  a  friend  of  the  parties.  The  majority 
of  the  judges  looked  upon  the  sale  as  not  having  been  brought 
about  by  the  operations  of  the  broker.  But  the  opinion  of  the  Lord 
Justice-Clerk,  who  dissented,  was  that  the  broker's  part  was  done 
"  when  he  informed  the  parties  of  their  respective  desires  ;  and  the 
only  further  question  in  which  he  is  interested  is,  Does  the  negotia- 
tion ultimately  terminate  in  a  purchase  ? " 

The  legal  public  will  probably  hear  more  of  The  Scottish  Widows' 
Fund  V.  Bwist  and  Others.  All  that  has  as  yet  been  decided,  is  that 
the  allegations  of  fraud  made  by  the  pursuer  are  good  against 
onerous  assignees.  It  was  strongly  contended  for  the  defenders  that 
any  such  decision  would  seriously  affect  policies  as  marketable 
commodities.  Lord  Deas  upon  this  observes :  ''  I  am  afraid  it  would 
be  a  greater  inconvenience  and  injustice  if  the  moment  a  party  got 
his  policy,  by  whatever  fraud  or  whatever  falsehood,  he  had  oidy  to 
hand  it  over  to  somebody  else  for  a  price,  and  then  the  insurance 
office  must  be  liable  for  the  whole  sum." 


NOTES   ON    SHEEIFF    COUETS,   ESPECIALLY   ON   THE 

ACT  1876  (39  &  40  Vic.  cap.  70). 

{Communicate.) 

The  history  of  Sheriff  Courts  has  yet  to  be  written,  and  involves 
much  as  to  the  ancient  annals  of  our  country.  We  do  not  pretend 
in  those  hasty  notes,  chiefly  designed  for  the  latest  (but  certainly 
not  the  last)  acts  of  the  drama  of  Themis  in  partibus,  even  to 
sketch  their  olden  history.  Suffice  it  to  notice,  that  as  the  thunder- 
storm has  been  said  to  purify  the  atmosphere  from  deleterious  in- 
gredients, and  as  the  great  fire  in  London  for  ever  removed  the 
fearful  plague,  when  the  passing  beU  and  the  red  cross  on  the  in- 
fected houses  became  unknown,  so,  too,  the  rebellion  of  1745,  not 
only  settled  the  House  of  Hanover  firmly  on  the  throne,  confirmed 
the  revolution  settlements  and  the  Treaty  of  Union,  but  the  first 
movement  to  place  Sheriff  Courts  on  a  firm  foundation  was  amongst 
the  happy  residts  of  the  bloody  field  of  Culloden.  Before  that  era 
the  hereditary  Sheriffs,  whether  of  royalty  or  regality,  held 
supreme  power  over  the  lives  and  fortunes  of  those  withm  their 
territories.    Then  two  clansmen,  it  has  been  said,  were  hanged,  one, 
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it  may  be,  quite  iDnocent,  merely  that  uniformity  might  be  strictly 
observed,  and  then  it  was  that  fond  wives  are  said  to  have  urged 
their  reluctant  husbands  to  mount  the  "  kindly  gallons  of  Crieff"  to 
please  the  Laird.  All  this  local  despotism  and  tyranny  was  for 
ever  annihilated  by  the  Jurisdiction  Act  20  Geo.  II.  c.  643  (1748), 
which  still  is  in  observance  in  several  points,  especially  as  regulat- 
ing appeals  to  the  Justiciary  Courts.  Professional  Sheriffs  were  for 
the  first  time  appointed,  and  as  representing  the  Crown,  received 
the  equivocal  name  of  "  Sheriff  Depute."  It  was  not  until  the  Act 
1  Vict  c.  79  (1837)  that  it  was  gravely  enacted,  that  "  the  Sheriff 
may  be  addresed  without  the  term  Depute  being  added  ? "  A  clause 
worthy  of  a  Chesterfield !  The  Lord-Lieutenant,  as  a  memento  to 
the  departed  institutions,  still  receives  the  empty  title  of  Sheriff, 
but  is  deprived  of  all  judicial  powers.  A  vestige  of  the  ancient 
"pit  and  gallons"  system  which  existed  under  the  reign  of  the 
hereditary  dynostj  still  exists,  in  that,  nominally,  both  Sheriffs  and 
their  Substitutes  do  try  (with  the  exception  of  the  few  pleas  of  the 
Crown)  parties  where  the  legal  punishment  of  their  crimes  is  still 
held  to  be  capital.  The  last  instance  of  a  capital  sentence  of  a 
Sheriff  being  actually  carried  out  was  at  Glasgow,  where  William 
Scott  for  theft,  aggravated  by  housebreaking,  was  tried  on  3rd 
October,  and  hanged  on  3rd  December  1788.  A  curious  and  telling 
fact,  proclaiming  the  ancient  squalor  canceris  of  Baron  prisons, 
was  in  existence  until  that  the  Prison  Act  of  1839  swept  all  such 
prisons  for  ever  away.  The  Sheriff,  up  to  that  date,  required  to 
licence  all  such  feudal  strongholds,  but  was  compelled  to  see  to  it, 
that  r.U  such  keeps  bad  at  least  one  window  open  to  the  street,  so 
that  the  captives  might  complain  to  the  passers-by  of  any  undue 
rigour  of  discipline,  and  often  in  return  they  obtained  from  sym- 
pathizing Samaritans  some  creature  comforts,  which  did  much  to 
mitigate  the  restraints  on  liberty.  When  the  Prison  Act  came  into 
operation,  the  first  report  of  the  then  inspector  of  prisons  (Mr. 
Frederic  Hill)  gave  strange  disclosures  of  small  prisons.  The 
Baron  prison  for  Dunkeld  was  in  a  dry  (at  least  occasionally  dry) 
arch  of  its  celebrated  bridge,  and  which  is  still  to  be  seen,  and 
where  the  inmates  might  have  the  enjoyment  of  listening  to  the 
classic  flow  of  the  Tay.  The  Baron  jail  of  TuUiallan  was  in  an  old 
engine-house,  which  once  did  service  to  a  coal-pit  then  exhausted, 
and  standing  far  out  amidst  the  sludge  of  the  Forth.  Many  of  these 
fastnesses  were  in  the  bottom  of  steeples,  and  it  is  recorded  that 
the  captives  often  amused  themselves,  and  annoyed  the  loyal  and 
peaceful  inhabitants  by  chiming  the  bells  at  midnight,  in  a  style 
which  Professor  Oakeley  would  decry  as  fit  only  for  demons.  The 
abundance  of  these  hereditary  prisons  are  still  marked  by  the  often 
repeated  names  of  places  with  the  prefix  of  "Fit,'*  the  afSx  being 
generally  the  name  of  the  Barony.  These  may  be  found  through- 
out ScoUand,  but  nowhere  so  plentifully  as  in  the  Kingdom  of  Fife. 
There  are  still  people  alive  who  in  the  many  burghs  which  encircle 
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that  insular  section  of  Scotland,  have  held  interconne  with  the 
prisoners  confined  in  bnrgh  ward  through  the  necessary  window 
that  was  the  sole  protection  to  the  unfortunate  captive  from  cruelty 
or  the  pangs  of  hunger,  there  being  no  diet  table  in  prisons,  which  is 
now  said  to  be  over  luxuriant  It  is  said  that  in  several  counties, 
as  well  as  Fife,  many  towns  (such  as  Auchtermuchty  and  Auch- 
terarder)  ceased  to  enjoy  the  privilege  of  Royal  Burghsy  because 
they  found  it  too  expensive  to  pay  their  representative  in  their 
attendance  in  the  meeting  of  Estates  in  Edinbuigh  or  elsewhere, 
wherever  the  reigning  monarch  decided  that  convenient  How 
altered  the  circumstances  now  are,  when  a  would-be-member 
lavishes  money  without  reckoning  to  gain  the  place  which  at  one 
time  was  remunerated  with  a  stated  wage. 

Before  the  year  1838,  when  Sheriffs  were  resident  in  Edinburgh, 
and  under  no  obligation  to  hold  any  C!ourts  in  their  county,  the 
processes  were  sent  in  instalments  to  Edinbuigh  in  order  that  they 
might  dispose  of  appeals.  Some  of  the  Sheriffs  in  extensive  practice 
had  some  excuse  for  delay.  But  others,  who  had  no  such  excuse, 
in  order  to  make-believe  the  great  care  and  pains  bestowed  on  their 
cases,  were  known  to  refrain  from  giving  judgment  for  more  than 
six  months.  It  was  once  remarked  by  a  Sheriff  of  a  large  county 
not  much  employed,  that  whilst  by  statute  law  Sheriffs  were  bound 
to  constant  attendance  on  the  Supreme  Court,  by  an  omission  there 
even  was  no  enactment  that  they  should  be  feed  and  employed  by 
litigants.  In  one  county  a  well-knowii  and  eccentric  briefless 
Sheriff  was  in  use  to  keep  his  judicial  bag  for  many  months.  A 
practitioner  very  unceremoniously,  but  with  the  suspicion  that  his 
Lordship  sacredly  abstained  from  leading  the  processes  under  appeal, 
stitched  up  the  proofs,  and  in  the  imdue  course  of  time  the  process 
was  returned  with  a  simple  but  wise  affirmation  of  the  Substitute's 
interlocutor,  but  unfortunately  the  stitching  had  been  n^lected  to 
be  removed.  A  still  more  startling  anecdote  is  told  of  the  same 
Sheriff.  At  the  advent  of  the  shooting  season,  the  Sheriff-Clerk, 
himself  a  landed  proprietor,  kindly  sent  to  the  Sheriff  an  ovation 
or  homage  of  game.  After  many  months  the  bag  was  returned, 
but  emitting  a  most  potent  and  disagreeable  odour,  and  on  its 
being  opened  the  processes  (fortunately  not  many)  were  found  in  a 
fit  state,  all  and  each  of  them,  to  be  sent  to  the  Afation  BoU  ! 

But  to  return  from  this  somewhat  digressive,  but  certainly  not 
unamusing  episode  connected  with  the  ancient  rigivM  of  hereditary 
Sheriffs,  let  us  notice  the  remarkable  shifting  of  the  nature  of  the 
office  of  Sheriff  or  Sheriff-Depute.  By  the  Jurisdiction  Act  they 
behoved  to  be  practising  Advocates,  and  generally  were  resident  in 
Edinburgh,  whether  in  practice  was  a  different. question.  But 
that  Act  required  them  to  reside  in  their  counties  for  four  months 
in  the  year.  This  gradually  fell  into  non-observance.  There  was  at 
that  time  littie  judicial  duties  to  perform,  and  therefore  the  Sheriff 
only  occasionally  when  called  for  performance  of  duty,  or  the 
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eDJoyment  of  health  and  pleasure,  especially  in  those  happy  districts 
where  gains  did  most  abound.  Like  angel  visits,  those  of  Sheriffs 
were  in  most  counties  "  few  and  far  between/'  unless,  as  often  was 
the  case,  they  enjoyed  a  country  residence,  either  proprietary  or  as 
tenants.  Nevertheless,  up  to  the  year  1838,  the  Sheriff-Substitute, 
under  peril  of  non-payment  of  his  small  salary,  was  bound  once  in 
the  year  to  certify  in  the  best  way  possible  he  could  to  the  factor 
of  the  four  months  residence  of  his  principal  in  the  county.  In  re- 
turn, this  kindly  act  was  reciprocated  by  a  certificate,  that  the  Sub- 
stitute was  resident  in  his  jurisdiction  during  the  whole  twelve 
mouths.  This  last  somewhat  ignominious  ordeal  is  still  necessary, 
under  the  penalty  of  "  no  funds "  to  meet  the  quarterly  receipt. 
In  course  of  time  it  was  thought  better  that  the  Sheriffs  shoidd  be 
withdrawn  from  local  influence  and  prejudice,  and  kept  sitting  at 
the  feet  of  the  Gamaliels  of  the  Court  of  Session,  learning  orally 
from  them  what  could  have  been  much  better  learned  from  the 
Seports.  But  it  truly  only  came  into  power  in  1821,  under  the 
auspices  of  Mr.  Shaw. 

Before  then  the  Faculty  Seports,  meagre  at  the  very  best,  came 
out  in  instalments  some  years  behind  date.  The  Act  1  &  2  Vict, 
c.  119,  s.  2  (1838)  enacted  "  habitual "  attendance  of  the  Sheriff  at 
the  Court  of  Session,  and  he  was  only  to  visit  their  sheriffdoms  at 
"  all  necessary  and  proper  (?)  occasions,"  and  to  hold  eight  Courts 
each  year  between  certain  periods.  By  the  Act  16  &  17  Vict  c. 
80,  s.  46  (1853)  four  stated  Courts  were  allowed  to  the  Sheriffs,  with 
the  addition  that  once  in  the  year  they  should  take  a  Small  Debt- 
Court  at  every  place  where  such  was  in  use  to  be  held.  This  rule 
still  existing  has  been  found  somewhat  inconvenient,  as  dislocating 
the  continuity  of  cases  which  thus  fall  under  the  judicial  cognisance 
of  different  judges  who  may  hear  only  part  of  the  case  and  the 
evidence.  Since  the  Act  1853  it  is  the  laudable  practice  of  most  of 
the  Sheriffs  to  hold  Courts  for  hearing  appeals  as  soon  as  there  were 
so  many  as  renders  it  proper  to  hold  such  Courts.  In  some  distant 
sheriffdoms  the  more  tedious  and  less  satisfactory  mode  of  written 
pleadings  is  occasionally  adopted.  By  the  Act  of  same  session 
16  &  17  Vict.  c.  92  (1853),  fourteen  principal  Sheriffships  are 
provided  to  be  in  course  of  time  combined.  Most  of  these  have 
already  been  combined,  and  the  Commission  of  1868  recommended 
a  like  union  of  the  districts  of  the  Substitutes,  and  which  is  now  in 
the  power  of  the  Secretary  of  State  at  any  time  to  order  under  the 
38  &  39  Vict,  c  81  (1875). 

So  much  for  the  principal  Sheriffs,  and  now  a  brief  statement  of 
"  the  rise  and  progress  "  of  the  status  of  the  Substitutes.  Since  the 
anomalous  appendage  of  Depute  has  been  cut  off  from  the  Sheriff, 
perhaps  in  progress  of  time  the  resident  Sheriff  who  perceives  all 
the  powers  inherent  in  the  Sheriff,  and  under  several  Acts  (surely 
as  in  bankruptcy)  is  altofijether  independent  of  the  principal,  the^ 
recognized  title  in  s./veral  stalutes  of  '*  Judges  Ordinary'*  might  be 
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as  distinctive  of  his  office  than  the  somewhat  humiliating  title  at 
present  recognized.  For  a  long  time  after  the  passing  of  the  Juris- 
diction Act  the  resident  Sheriff  was  little  more  than  an  assistant  or 
clerk  to  the  Sheriff.  He  merely  subscribed  formal  warrants,  and 
prepared  or  rather  confused  the  case  for  the  Sheriff,  to  whom,  when 
ripe  or  rather  unripe  for  judgment,  it  was  forwarded  to  him  at 
Edinburgh.  Accordingly,  many  of  the  resident  Sheriffs  were 
retired  officers  of  the  army  or  militia,  who  received  their  half-pay. 
No  longer  measuring  swords  they  endeavoured  to  hold  the  balances 
of  justice,  and  forsaking  the  Campvs  Martins,  sought  refuge  in  the 
Temple  of  Themis.  One  such  retired  officer,  a  brother  of  the  prin- 
cipal Sheriff,  long  held  the  appointment  in  Glasgow,  and  con- 
sequently little  business  was  in  his  Court,  most  of  which,  by 
prorogation  or  otherwise,  was  carried  into  the  Burgh  Court,  then 
presided  over  by  Mr.  James  Keddie,  who  his  fellow-student  Lord 
Brougham  was  in  use  to  designate  the  Lord  Chancellor  of  Scotland. 
In  one  small  county  the  office  was  held  by  the  resident  surgeoa 
It  was  said  of  him  that  he  was  as  ready  and  skilful  in  issuing  an 
ejection  as  administering  an  injection,  and  in  the  old  fashion  of 
purgirig  a  witness,  of  course  he  wbs  facile  princeps.  He  dealt  alike 
with  medicine  as  with  law,  and  simultaneously  dispensed  jalap 
and  justice  in  scruples,  but  the  latter  rather  homceopathtccJly, 
Indeed,  as  mentioned  in  the  Commissioners'  Beport  of  1868  "  the 
remuneration  of  the  Substitutes  (when  they  received  any),  for  they 
sometimes  acted  gratuitously,  was  derived  from  the  Sheriff,  and 
they  were  removable  at  his  pleasure."  It  was  not  until  1787  that 
an  allowance  was  made  from  the  treasury  averaging  £50  per 
annum.  To  eke  out  the  mockery  of  the  salaries  there  was  often 
added  much  incongruous  offices,  such  as  collectors  of  taxes,  stamp 
distributors,  and  factories.  It  is  notorious,  however,  that  by  these 
additions  their  incomes  were  greater  than  many  of  the  salaries  now 
allowed  since  these  other  channels  of  income  have  been  civilly 
forbidden  by  1  &  2  Vict  c.  119,  s.  5  (1838).  It  was  only  in  1825 
that  by  the  6  Geo.  IV.  c.  23,  s.  9,  legal  qualifications  were  required 
for  the  appointment,  and  that  to  the  satisfaction  of  the  two  chiefs 
of  the  Supreme  Court.  The  introduction  of  the  Small  Debt  Juris- 
diction under  the  Blair-Drummond  Act  of  1826  (10  Geo.  IV.  655), 
necessarily  paved  the  way  for  a  higher  grade  of  local  Judges  than 
had  hitherto  occupied  the  seat  of  justice  in  counties.  Before  then, 
when  all  the  judicial  business  was  transacted  through  the  medium 
of  writing,  neither  Sheriff  or  Substitute  were  ever  seen.  Like  the 
ancient  oracles,  they  issued  their  responses  as  from  some  unseen 
cave,  and  their  words  were  few  and  simple,  "  decern  "  or  "  assoilzie  " 
were  all  that  the  litigant  heard,  and  they  were  left  to  imagine  or 
guess  the  reasons  (if  there  existed  any)  in  the  best  way  they  could. 
It  is  to  be  feared  that  even  where  lengthy  reasons  are  now  assigned, 
caf^ofaction  can  only  be  expected  from  one  party  litigant 

jurisdiction  of  the  Sheriffs  has  been  periodically  greatly 
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increased.  At  one  time  the  process  of  Sequestration  in  Bankruptcy 
and  Cessiones  in  insolvency,  and  several  lesser  matters,  were 
privative  to  the  Supreme  Court.  Now  Sheriffs  have  more  than  a 
cumulative  jurisdiction  in  such  cases ;  so,  too,  in  actions  of  aliment, 
servitude,  and  suspension  on  bills  below  £25,  and  in  several  other 
matters  the  jurisdiction  of  the  Sheriff  Court  has  been  gradually 
greatly  extended.  Still  in  matters  of  heritable  right  and  title  they 
can  only  decide  in  the  possessory  right,  but  whilst  their  jurisdiction 
as  to  pecuniary  matters  and  movable  claims  is  unlimited,  if  a  kail- 
yard or  dungstead  is  claimed  by  two  or  more  parties,  the  property 
cannot  be  decided  without  recourse  to  the  Court  of  Session.  In 
deciding  the  possessory  question,  the  same  proof  and  the  same  prin- 
ciples and  rules  are  as  much  necessary  as  in  deciding  the  per- 
manency of  the  right.  There  are  two  contending  parties  as  to  this 
question  of  jurisdiction.  One  seeks  to  make  the  jurisdiction  of  the 
Sheriffs  in  most  eases  as  extensive  in  all  such  questions  as  the 
Supreme  Court,  subject  of  course  to  appeal  to  that  Court  Another 
class  prepare  to  limit  the  jurisdiction  of  the  Sheriffs  to  the  same 
extent  as  the  County  Judges  in  England.  This  last  class,  however, 
forget  that  the  Sheriff  Court  of  Scotland  have  long  become  part  of 
the  constitution  of  the  land,  whilst  the  local  Courts  of  England  are 
a  modern  institution.  The  country  would  resist  any  attempt  to 
assimulate  the  Sheriff  Court  to  the  local  tribunals  of  England.  On 
the  question  of  heritable  rights  it  should  also  be  kept  in  mind  that 
by  the  course  of  legislation  within  these  few  years,  the  system  of 
conveyancing,  which  once  was  so  complex  and  intricate  as  rendered 
it  a  sealed  science,  except  to  a  very  few,  is  now  so  simplified  as  to 
make  it  intelligible  to  the  unlearned,  hence  the  difficulties  which 
existed  until  recently  have  been  entirely  removed.  A  title  to  land 
is  got  and  transfen-ed  with  little  more  intricacy  than  shares  in  a 
railway  or  joint-stock  company. 

The  question  of  jurisdiction  was  raised  before  the  Commission  on 
Law  Courts  of  1818,  presided  over  by  Sir  Hay  Campbell,  and  again 
was  well  considered  by  the  Commission  of  1834  It  is  interesting 
to  narrate  the  names  of  the  distinguished  Commissioners  of  1834, 
ai\d  sadly  to  remark  that  all  are  now  dead,  though  the  memories  of 
many  still  are  fresh.  The  names  were  Oeorge  Joseph  Bell  (whose 
commentaries  on  mercantile  law  is  as  lasting  a  memorial  of  his 
ability  as  a  jurist  as  St.  Paul's  Cathedral  is  of  Christopher  Wren  as 
an  architect);  James  Beddie,  principal  Town-Clerk  of  Glasgow 
(whose  treatises  on  the  principles  of  public  law  are  little  known) ; 
John  Cunningham  (afterwards  Lord  Cunningham);  Sobert  Jameson, 
Andrew  Shaw,  Andrew  Butherfurd  (afterwards  Lord  Butherfurd) ; 
Adam  Anderson  (afterwards  Lord  Anderson) ;  William  Bell,  and 
John  Dundas,  W.S.  It  will  be  seen  that  the  Commission  was 
entirely  composed  of  gentlemen  connected  with  the  Supreme  Court. 
In  this  point  the  Commission  of  1868  (Mr.  Gordon's)  formed  a 
striking  contrast,  being  composed  not  only  of  gentlemen  connected 
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with  the  Supreme  Court,  but  of  the  local  Courts,  as  well  as  the 
landed  and  mercantile  interests,  and  presided  over  by  Lord  Colonsay. 
On  the  question  of  conferring  jurisdiction  on  Sheriffs  in  questions 
of  heritable  rights,  the  Commission  of  1834  reported  adversely. 
They  admitted  that  it  was  deemed  a  point  of  great  national  import- 
ance that  the  trial  and  determination  of  all  questions  of  heritable 
right  should  be  confined  to  the  Court  of  Session,  as  the  Supreme 
Court,  who,  by  a  course  of  steady  and  uniform  decisions  in  such 
questions,  might  preserve  the  titles  to  lands  in  such  a  state  as  to 
protect  the  rights  of  the  landed  interest  of  the  country,  and  afford 
and  diffuse  universal  confidence  and  security.  But  the  Commis- 
sion, at  the  same  time,  contemplated  "  some  very  extensive  changes 
on  the  forms  and  rules  of  conveyancing  of  land,  and  that  it  would 
be  for  the  interest  of  landholders  of  all  classes  that  the  doubts  and 
questions  which  may,  or  rather  will,  unavoidably  be  raised  in  the 
application  of  such  new  forms  and  rules,  should  be  settled  in  full 
deliberation  by  the  Supreme  Court,  and  in  a  course  of  steady  and 
uniform  determination."  As  already  mentioned,  these  forms,  to  a 
much  greater  extent  in  the  way  of  simplicity  than  recommended 
by  the  Commission,  having  come  into  operation,  apd  settled  before 
the  Commission  of  1868,  it  is  not  surprising  that  that  Commission 
recommended  the  extension  of  jurisdiction  which  the  Commission 
of  1834  was  at  that  time  unwilling  to  recommend.  The  Commis- 
sion of  1868  took  much  evidence  on  the  question  of  extending  the 
jurisdiction,  and  in  their  fourth  report  they  state  '*  the  simplifica- 
tion of  conveyancing,  and  .the  multiplication  of  small  tenements  in 
towns  and  villages,  combine  to  make  it  at  once  safe  and  desirable 
that  the  (Sheriff)  Court  should  have  jurisdiction  in  questions  of 
heritable  right  and  title.  The  majority  of  our  number  think  that 
the  proper  remedy  is  to  give  the  Sheriff  Court  jurisdiction.  If 
such  jurisdiction  be  confined,  the  majority  of  our  number  farther 
recommend  that  it  should  extend  to  all  cases  irrespective  of  title." 
It  is  proper  to  observe,  that  whilst  several  dissents  were  recorded 
on  several  points,  not  one  will  be  found  from  any  of  the  minority 
on  the  important  question  of  jurisdiction.  It  will  be  observed  that 
the  Lord  Advocate,  in  his  Bill  of  last  Session,  did  not  adopt  the 
recommendation  of  the  Commission,  but  yielded  to  its  minority. 
He  not  only  made  a  limit  in  value  a  provision  in  his  Bill,  which 
the  Commission  had  rejected,  *'  because  in  Scotland  not  money  value 
but  the  class  of  right  in  question  has  been  the  test  of  separate  juris- 
diction," but  he  did  more  to  prevent  the  possibility  of  abuse,  by 
giving  a  defender  the  power  of  removal  at  once  to  the  Supreme 
Court,  in  addition  to  the  final  appeal  as  in  other  cases.  One  would 
have  thought  that  these  concessions  should  have  reconciled  the 
most  implacable  for  the  extension  of  the  limited  extension  of  juris- 
diction. There  is  no  doubting  the  fact  that  the  jurisdiction  clauses 
throughout  the  country  received  most  cordial  approbation.  But  it 
">ot  be  concealed  that  with  some  of  the  metropolitan  bench  and 
le  extension  was  viewed  with  jealousy.    This  was  something 
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akin  perhaps  to  the  feeling  which  pervaded  Demetrius  and  his  com- 
peers of  Athens,  when  the  Temple  of  Diana  was  likely  to  lose  the 
benefit  of  their  craft.  The  Advocate,  fearing  that  the  Bill  would  in 
the  Upper  House  be  altogether  lost,  and  no  advance  made  this 
session  in  law  reform,  on  which  he  set  his  affections  so  strongly, 
so  late  as  7th  August  deleted  in  Committee  the  jurisdiction  clauses, 
and  then  in  a  very  rapid  manner  he  was  enabled  to  get  the  Act 
passed  before  the  close  of  the  session.  We  feel  satisfied  that  this 
question  of  jurisdiction  is  not  at  an  end,  and  wiU  again  be  heard, 
first  throughout  the  country,  and  next  year  in  Parliament 

It  has  been  often  matter  of  regret  that  the  many  wise  recom- 
mendations contained  in  the  Eeport  of  the  Commission  of  1868 
have  been  so  long  of  becoming  law.  Indeed,  some  of  the  sugges- 
tions have  been  already  carried  into  effect  by  priyate  members. 
Therefore  it  is  regretted  that  the  Lord  Advocate  did  not  embrace 
in  his  Bill  several  other  important  recommendations,  which 
assuredly  would  now  have  been  law  as  well  as  the  short  Act  of 
1876.  Amongst  these  we  may  enumerate,  as  tecommended  by  the 
Commission  of  1868 — 

1.  Applications  under  the  Conjugal  Bights  Act,  24  &  25  Vict, 
c.  86,  for  protecting  a  married  woman's  earnings  and  succe^ion, 
which  at  present  leaves  out  the  great  majority  of  wives  who  must 
require  such  wise  protection. 

2.  The  giving  jurisdiction  against  foreigners  to  Sheriffs  within 
whose  territory  vessels  or  effects  have  been  arrested. 

3.  The  appointment  of  tutors  in  estates  sworn  not  to  exceed 
£1000. 

4.  Declarators,  reductions,  and  extraordinary  removings. 

5.  The  abolition  of  that  hybrid  and  most  anomalous  ^forrn  of 
action  disliked  by  all,  "  the  Debts  Eecoveiy"  section  of  the  Court. 

6.  The  extension  of  the  Small  Debt  jurisdiction  to  £20,  with  the 
admission  of  law  agency  with  regulated  fees,  and  power  to  give 
interim  decreets. 

We  trust,  before  long,  all  or  several  of  these  important  matters 
will  become  law. 

We  now  direct  our  attention  to  the  recent  Act  of  1876,  which, 
now  divested  of  the  important  extension  of  the  jurisdiction  clause, 
is  little  more  than  a  mere  procedure  Act.  It  will  be  instructive, 
or  at  least  amusing,  to  give  a  sketch  of  the  form  of  process  in 
Sheriff  Courts  from  the  time  when  Sheriff  Courts  became  the  popular 
tribunals  of  the  country.  At  one  time  there  was  no  appointed  or 
recognized  form  of  process.  Early  in  this  century,  some  Sheriffs 
issued  rules  of  procedure,  but  each  sheriffdom  had  its  own  regulated 
or  traditional  forms  of  process.  A  libel  or  summons  was  the 
initiatory  writ,  framed  in  the  most  illogical  manner,  generally  to 
conceal  what  was  the  true  and  real  claim,  and  to  admit  of  intro- 
ducing in  time  all  debatable  matter  between  the  partiea  This 
was  followed  by  defences,  replies,  duplies.    Here  generally  the 
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chain  of  pleading  was  terminated  at  least  for  the  time ;  but  quadu- 
plies  were  not  unknown;  and  the  writer  of  this  article  remembers 
well  of  trying  his  "  'prentice  hand  "  on  quintuplies.  Indeed,  there 
was  no  precise  limit  to  these  instalments  of  legal  progress.  He 
used  to  be  joked  that  "  meniplies  "  were  the  correct  phraseology  of 
a  process  in  olden  times.  The  great  secret  and  skill  of  an  agent 
was  to  conceal  his  own  hand,  and  draw  from  his  adversary  at  last 
liis  triumph,  and  a  process  had  more  phases  than  the  lunar  orb. 
Seldom  did  the  case  assume  its  real  aspect  until  a  decision  was 
given,  and  then  in  shape  of  reclaiming  petitions,  one,  two,  or  any 
number,  the  Sherifif  was  shown  wholly  to  have  mistaken  the  facts, 
these  never  having  been  correctly  stated  to  him.  Even  when  con- 
descendences and  answers  and  a  closed  record  under  the  Judicature 
Act  1823  and  Act  of  Sederunt  1825,  it  was  not  uncommon  to  have 
these  papers  revised  indefinitely,  and  the  prefixes  of  Ee — Ek — 
He  stood  as  a  phalanx  in  formidable  array  of  misspent  time, 
labour,  and  money.  The  rule  then  was  unquestionably  mtUtum 
scrihere,  muUum  solvere.  The  pleas  in  law  in  Sheriff  Courts,  but 
not  unknown  in  the  Supreme,  were  beautiful  illustrations  of  logical 
terseness.  It  was  not  uncommon  for  a  pursuer  to  set  forth  "  the 
debt  being  due,  he  should  have  decree  with  costs ;"  whilst  the  de- 
fender, in  imitation  of  the  Schoolmen,  rejoined  ''  no  debt  being  due, 
he  was  entitled  in  absolution  (never  omitting  the  grand  climax) 
with  costs.  But  in  palliation  of  the  Sheriff  Courts,  the  Supreme 
Court  was  at  that  time  not  in  much  odour.  A  gauging  plea  was 
an  heirloom  or  a  boasted  inheritance  going  with  the  entail  to  heirs 
whomsoever.  It  is  told  of  an  old  squire,  that  when  he  had  not  a 
good  plea  before  the  fifteen  he  felt  a  severe  pain  in  the  region  of  his 
stomach,  and  a  great  loss  of  appetite.  The  form  of  the  initiatory  writ 
in  Sheriff  Courts  was  especially  a  matter  of  diversified  form.  The 
Act  of  Sederunt  1825  required  the  summons  "  to  contain  a  concise 
and  accurate  statement  of  the  facts,  and  also  in  explicit  terms  the 
nature,  extent,  and  grounds  of  the  complaint  or  cause  of  action,  and 
the  conclusions  deduced  therefrom."  This  enactment  occasioned  a 
large  volume  of  mingled  facts  and  argument  The  Statute  1838 
and  Act  of  Sederunt  1839  continued  somewhat  the  same  form  of 
summoning;  but  by  the  Act  of  Sederunt  1845,  in  order  to  obtain  a 
closer  assimilation  to  the  forms  then  in  the  Supreme  Court,  a  con- 
descendence of  facts  with  pleas  was  appointed  to  be  appended  to  a 
summons.  This  in  cases  of  decrees  in  absence  was  expensive  and 
quit€  unnecessary;  and  so  in  the^Statute  1850  somewhat  of  the  old 
form  was  again  adopted,  and  the  condescendence  was  thus  soon 
discarded. 

Under  the  Act  1867  the  long-abandoned  form  of  having  a 
condescendence  attached  to  petitions  (which  now  supersede  the 
summonses)  is  once  more  adopted.  This  in  defended  cases  certainly 
will  tend  to  despatch,  but  in  cases  of  decrees  in  absence  the  expense 
is  very  unnecessarily  increased.     It  is  worthy  of  remark  that  the 
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form  of  petition  recommended  by  the  Commission  of  1868  has  no 
such  appendage  as  that  now  required,  so  that  this  new  regulation 
has  not  the  sanction  of  the  Commission. 

In  some  quarters  the  policy  of  the  adoption  of  the  petition  for 
the  summons  has  been  censured.  It  is  not  easy  to  perceive  how 
the  form  of  petition,  which  hitherto  has  brought  into  Court  a  great 
proportion  of  cases,  could  not  be  made  to  apply  to  all  cases.  In  the 
first  place,  in  some  couuties  the  name  of  the  principal  SherifiT  for  the 
time  being  is  often  unknown,  and  persons  have  been  known  to  come  to 
Court  expecting  to  see  the  person  in  judgment  who  had  thus  called 
him.  The  inverted  style  was  often  a  sad  puzzle  to  the  illiterate. 
It  was  no  unusual  fact  that  rustics  believed  what  they  read,  and 
imagined  that  the  pursuer  had  been  already  with  the  Sheriff  and 
improperly  had  told  him  all  his  story,  which  the  Sheriff  had  be- 
lieved, and  thus  prejudged  the  dispute.  It  was  argued  against  the 
chance  that  such  was  the  form  in  the  Supreme  Court  that  the 
reigniug  sovereign  is  always  known  and  never  dies;  but  great 
difficulties  have  arisen  where  vacancies  in  the  principal  Sheriffship 
have  occurred.  The  question  in  whose  name  the  writ  should  issue 
is  not  settled  in  a  recent  vacancy  in  Lanarkshire,  an  opinion  of 
eminent  council  had  to  be  obtained  as  to  what  name  or  names 
should  top  the  edict.  It  is  unfortunate  that  the  same  far  more 
preferable  mode  of  the  creditor  addressing  the  Judge  than  the  Judge 
addressing  the  debtor  was  not  adopted  in  the  Debts  Secovery  and 
Small  Debt  Courts.  In  the  Courts  of  the  Justices  a  similar  form 
prevails,  and,  what  is  still  more  important,  the  form  of  the  writ  in 
English  Courts  with  Superior  and  Inferior  are  thus  brought  in 
unison. 

There  can  remain  no  doubt,  and  experience  will  soon  prove  the       ^ 
fact,  that  the  Act  1867  has  introduced  a  great  improvement  in     I'i7 
Sheriff  Court  practice,  and  that  if  worked  out  fairly  by  Sheriffs  and  ^ 

their  bars,  the  stigma,  which  has  justly  been  placed  on  those 
Courts,  that  the  delay  is  often  much  greater  than  in  the  Court  of 
Session,  will  be  speedily  and  for  ever  removed. 

We  shall  shortly  notice  some  of  the  principal  improvements  on 
the  form  of  process  introduced  by  the  Statute  1867. 

In  the  citation  of  minors,  whilst  the  absurd  service  at  the  market 
cross  is  abolished,  which  amounted  to  nothing  more  than  casting  a 
dirty  paper  into  a  dirtier  strand,  there  are  now  few  of  the  ancient 
Bunic  stones  remaining  in  burghs,  and  they,  too,  at  veiy  consider- 
able expense.  We  are  at  a  loss  to  discover  what  benefit  is  to  result 
by  the  expense  of  an  edictal  citation  at  the  office  at  Edinburgh. 
The  recommendation  of  the  Commission  of  1868  that  citation  to 
the  minor  himself  should  be  su£&cient  notice  to  his  unknown  tutors. 
In  all  such  cases  a  curator  ad  litem  is  the  safeguard  to  the  minor. 

The  15th  section  of  the  Act  renders  "  a  decree  in  absence  of  a 
defender  after  personal  service,  or  after  entering  appearance  with 
his  authority,  or  where  a  personal  charge  has  been  given,"  a  decree 
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infoTO  after  six  months.  This  is  a  new  provision,  and  one  attended 
with  no  small  danger,  and  will  require  great  caution.  Sheriff 
Courts  have  no  publication  by  minute  books  or  otherwise  as  in  the 
Court  of  Session.  Sheriff  officers  are  not  infallible  or  immaculate, 
and  frequently  are  not  of  the  higher  class,  either  in  character 
or  intelligence,  as  to  render  their  execution  of  service  free  from 
challenge,  and  these  cannot  be  challenged  when  formal  except  by 
reduction  in  the  Supreme  Court.  Then  appearance  being  entered, 
even  after  a  domiciliary  service,  but  xoUh  the  defendef^s  atUhority, 
will  undoubtedly  lead  to  serious  entanglements.  Above  all,  de- 
fenders may  thus  by  deceit  allow  great  preferences  to  favoured 
creditors  and  others  unknown  to  the  general  public. 

It  is  to  be  feared  that  the  19th  section,  ''  abolishing  prorogation 
of  consent,"  however  well  meant  and  desirable,  will  prove  a  dead 
letter.  With  a  small  bar  it  will  be  found  that  reciprocity  of 
favours  will  still  prevail,  and  that  the  interests  of  the  clients  must 
yield  to  the  convenience  and  courtesies  of  the  agents.  Hence  the 
union  of  Sheriff  Courts  may  be  found  a  mode  of  correcting  this 
great  one.  The  severe  provision  of  fines  enacted  by  the  2l8t  sec- 
tion of  the  Act  we  fear  will  prove  inoperative,  and  the  Exchequer 
will  find  itself  little  enriched  by  this  new  source  of  revenue. 

With  regard  to  the  process  of  Cessio  it  is  wise  that  these  should 
be  instituted  in  the  Sheriff  Court  only,  as  in  point  of  fact  has  been 
generally  the  case,  unless  occasionally  where  a  worthless  debtor 
desires  to  terrify  his  unfortunate  creditor  by  intrenching  himself 
within  the  ramparts  of  a  Court  attended  with  great  cost.  The 
allowing  of  interim  protection,  which  at  present  is  got  in  the 
Supreme  Court,  but  denied  to  the  Sheriff,  is  a  wise  provision.  No- 
tliing  was  more  absurd  than  to  compel  a  debtor  either  to  remain 
thirty  days  in  prison,  or  hide  himself  in  the  Sanctuary,  or  in  less 
costly  lodgings,  before  he  could  obtain  interim  protection.  Indeed 
it  was  no  uncommon  thing  when  a  debtor  presented  himself  at  the 
diet  for  examination  that  he  was  captured  at  the  instance  of  some 
ill-disposed  creditor  and  hurried  into  jail,  whence  he  had  to  be 
brought  up  by  warrant  into  Court.  All  this  was  the  more  to  be 
regretted,  when  by  recent  statute  imprisonment  for  civil  debt  is 
almost,  if  not  altogether,  abolished  in  England. 

The  appeals  to  the  Sheriff  are  now  limited  to  five  days  of  a  case, 
but  in  point  of  fact  in  practice  the  appeal  or  mode  of  proof  (when 
such  a  question  does  arise)  and  the  final  appeal  will  generally  be 
the  measure  of  appeal.  It  may  be  doubted  whether  it  has  been 
wise  to  abolish  the  appeal  or  questions  arising  during  the  leading 
of  proof  when  completed.  The  presiding  Sheriff  in  the  course  ot 
the  proof  has  little  time  to  study  such  often  difficult  questions  of 
evidence  as  they  arise,  and  it  would  have  been  better  that,  as  at 
present,  he  might  be  corrected  on  any  matter  of  evidence  before  he 
-^s  judgment  on  the  concluded  proofs.  It  may.  thus  happen 
1  case  finally  adjudicated  on  may  be  sent  back  to  re-open 
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probation,  where  in  many  ways  it  may  prove  prejudicial  to  the 
purity  of  justice. 
.  The  present  modem  invention  introduced  in  the  Act  1853  as  a  vain 
attempt  to  spur  on  the  course  of  a  process,  has  been  wisely  abolished. 
A  more  foolish  procedure  could  not  be  imagined.  Three  months 
having  elapsed,  a  process  was  held  to  be  asleep  or  in  a  state  of 
trance  or  suspended  animation.  But  by  a  simple  process  it  was 
capable  of  being  awoke  or  revived  from  its  dormant  state.  But 
after  six  months  the  process  died,  whatever  was  the  length  of  its 
judicial  life,  and  whatever  the  investigation  and  cost,  and  nothing 
could  possibly  evoke  the  corpse  from  its  tomb.  The  clause  afforded 
much  food  and  amusement  both  at  the  Bar  and  Bench,  Supreme  and 
Inferior,  as  to  its  meaning  boldly  to  escape  the  toils  and  snares  of 
this  interceptivo  and  obstructive  net  The  ancient  limit  of  year  and 
day  for  the  legitimate  life  of  a  process  has  now  been  restpred  with 
an  eajsy  mode  of  waking  from  its  slumbers. 

We  have  thus  hurriedly  pointed  out  some  of  the  salient  power 
in  the  new  Act.  One  important  provision  we  would  have  much 
wished  to  have  seen.  Though  somewhat  of  a  criminal  complexion, 
yet  the  provisions  as  to  Sheriff  criminal  trials  were  embodied  in  the 
Act  1855,  though  chiefly  regulating  civil  procedure.  By  that  Act 
the  two  diets  of  criminal  trisd  were  introduced.  It  has  been  known 
that  accused  parties  have  retracted  their  plea  of  **  Not  guilty "  on 
the  second  diet,  and  thereby  rendered,  when  too  late,  the  attendance 
of  forty-five  jurymen  unnecessary.  But  where  there  is  only  one 
trial,  such  attendance  absolutely  becomes  requisite.  Seldom  more 
than  one  or  two  trials  go  to  a  jury,  and  when  the  ballot  of  the 
fifteen  has'  been  taken,  the  remaining  thirty  jurors  are  discharged, 
without  the  least  necessity  for  such  a  host  to  attend.  This  has 
been  much,  and  justly,  complained  of.  If  it  be  still  thought  that 
fifteen  should  be  empannelled,  while  our  countrymen  south  of  the 
Tweed  are  content  with  twelve,  and  in  civil  cases  involving  features 
of  the  utmost  extent  we  also  are  satisfied  with  that  apostolic 
number,  surely  to  get  the  fifteen  there  is  no  necessity  for  bringing 
forty-five  persons  from  distant  parts  at  great  expense  and  loss  of 
time  without  the  least  necessity.  No  allowance  even  for  expenses 
are  given  to  jurors,  and  therefore  they  seem  to  be  entitled  at  least 
to  know  that  their  attendance  is  necessary  for  justice.  Surely  to 
select  fifteen  men,  and  allowing  a  sufficient  margin  for  necessary 
absences  and  peremptory  challenges,  a  list  of  twenty-five  or  at  all 
events  thirty  is  most  ample,  whilst  forty-five  or  a  threefold  supply 
of  what  is  absolutely  necessary  is  obviously  absurd.  It  has  also 
been  made  matter  of  observation  that  the  limit  of  age  might  be 
extended  to  seventy,  at  least  to  sixty-five.  Judges  sit  and  adorn 
the  bench  for  years  after  the  threescore  and  ten.  If  aige  gives 
experience  it  should  be  prized  in  the  jury  box  as  much,  even  more 
so  than  on  the  bench.  Men  above  sixty  are  often  retired  from 
business  and  somewhat  idle,  so  that  such  duties  woiild  be  rather 
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pleasant  than  irkaome.  When  a  jury  list  has  been  made  up  at  the 
distance  of  a  few  years,  it  soon  suffers  great  decrease  by  the  oft 
excuse  of  being  past  the  statutory  age,  and  thus  liberated  from 
further  duty.  

FIXTURES. 

The  rights  of  individuals  with  regard  to  "  movable  fixtures  "  are 
very  frequently  controlled  by  express  contract  or  agreement ;  and  as 
the  construction  of  the  terms  employed  in  such  contracts  has  been 
the  subject  of  important  judicial  notice,  the  difficulties  that  arise  in 
every  day  experience  in  these  questions  will  be  most  readily  solved 
by  direct  reference  to  the  decided  cases.  It  is  not,  however, 
proposed  in  these  remarks  to  enter  at  any  great  length  into  the 
cases  bearing  upon  the  construction  of  contracts,  but  there  are  a  few 
leading  principles  with  which  every  one  should  be  familiar  whose 
avocations  or  duties  involve  dealings  with  house  property.  To 
architects  and  surveyors,  as  being  frequently  called  upon  to  advise 
their  clients  on  the  value  of  house  property,  or  to  act  for  them  in 
delicate  matters  arising  out  of  agreements,  it  is  of  the  last  im- 
portance that  the  leading  principles  governing  the  construction  of 
the  terms  of  such  agreements  should  be  well  understood.  We  are 
at  present,  however,  concerned  only  with  such  contracts  as  relate  to 
fixtures ;  and  it  is  proposed,  in  the  first  instance,  to  show  to  what 
extent  and  in  what  manner  a  tenant  is  affected  in  this  respect  by 
the  terms  of  a  lease  containing  covenants  to  repair. 

A  tenant  who  covenants  to  "  repair  the  demised  messuages  and 
premises,  and  all  erections  and  buildings  then  already  erected  and 
built,  and  also  all  other  erections  and  buildings  that  might  there- 
after be  erected  and  built,  in  and  upon  the  said  premises,"  is 
precluded  from  all  argument  respecting  the  right  of  removing 
fixtures  by  the  express  words  of  the  covenant.  A  tenant  cove- 
nanted to  repair  the  premises,  and  all  erections,  buildings,  and  im- 
provements which  might  be  erected  thereon  during  the  term,  and 
to  yield  up  the  same  in  good  repair,  etc.  During  the  term  the 
tenant  erected  a  verandah,  the  lower  part  of  which  was  attached  to 
posts  which  were  fixed  in  the  ground.  Abbot,  J.,  held  that — 
without  entering  into  the  question  whether,  independently  of  the 
covenant,  the  verandah  was  removable — it  clearly  fell  within  the 
terms  of  the  covenant,  and  consequently  the  tenant  could  not 
remove  any  part  of  it.  A  greenhouse,  although  erected  with  a  view 
to  removal,  has  been  held  to  be  an  improvement  within  the  meaning 
of  such  a  covenant  In  another  case  the  tenant,  who  was  a  linen 
draper,  covenanted  "  to  repair  and,  at  the  determination  of  the  term, 
to  yield  up  the  premises,  together  with  all  wainscots,  windows, 
shutters,  fastenings,  etc.,  and  other  things  which  there  were,  or  at 
any  time  thereafter  should  be,  thereunto  affixed  or  belonging  (look- 
ing-glasses and  furniture  excepted);  and  together  also  with  all 
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sheds  and  other  erections  and  improvements  which  should  be 
erected,  built,  or  made  upon  the  demised  premises,  in  good  repair 
and  condition."  The  tenant,  during  his  term,  erected  a  plate-glass 
shop-front  in  lieu  of  the  old  window,  and  for  the  purpose  of  making 
the  shop  more  convenient  for  his  trade ;  the  front  in  question  was 
not  fixed  to  the  premises  by  screws,  or  nails,  or  bolts,  but  by  wedges 
only.  The  tenant  contended  that  he  had  a  right  to  remove  the 
plate-glass  shop-front,  and  to  replace  the  old  window  as  it  had 
existed  at  the  time  of  the  demise.  The  Court  of  Common  Pleas 
decided  against  this  contention.  Mr.  Baron  Martin  observed: 
"  We  think  that  even  if  this  plate-glass  front  was  not  a  *  window,' 
it  was,  at  all  events,  an  improvement  within  the  terms  of  the 
covenant." 

But  where  general  words  follow  the  enumeration  of  specific 
articles,  the  general  words  are  construed  as  I'elating  to  the  same 
class  of  articles  as  those  specifically  enumerated.  Thus  in  a 
covenant  by  a  tenant  to  yield  up  at  the  expiration  of  his  term  the 
premises  demised,  together  with  all  locks,  keys,  bars,  bolts,  marble 
and  other  chimney-pieces,  foot-paces,  slabs,  and  other  fixtures  and 
articles  in  the  nature  of  fixtures  put  up  during  the  term,  it  was  held 
that  neither  tenants'  fixtures  nor  trade  fixtures  were  included  in 
the  covenant,  the  general  rule  of  law  as  to  the  construction  of  such 
covenants  being  that  7>erba  genercUia  following  upon  enumerated 
particulars  are  to  be  construed  as  generalia  efusdem  generis.  The 
question  of  the  right  of  removal  of  property  in  such  cases  as  have 
been  instanced  depends  not  upon  any  rule  of  law  as  to  whether  the 
article  in  dispute  is  or  is  not  so  annexed  to  the  soil  as  to  be 
movable  by  the  tenant,  but  upon  the  legal  construction  of  the 
covenants  between  the  parties. 

There  is  another  important  result  of  a  general  covenant  to  repair 
which  must  be  noted  here.  Suppose  a  tenant  from  year  to  year,  or 
without  any  express  covenant  to  repair,  erects  structures  or  im- 
provements, and  subsequently  takes  a  lease  of  the  same  premises 
with  a  general  covenant  to  repair,  the  lessee  would  be  restrained 
from  removing  those  structures  at  the  termination  of  the  tenancy 
so  created,  although  he  might  have  removed  them  previous  to  the 
commencement  of  his  lease. 

If  a  tenant,  on  the  determination  of  his  tenancy,  takes  any  fresh 
interest  in  the  premises,  he  should  take  care  to  reserve  expressly 
his  right  to  remove  those  fixtures  which  he  had,  under  the  old 
tenancy,  the  right  to  sever  and  remove,  otherwise  the  tenant  may 
lose  his  property  in  them  altogether;  and  it  may  be  generally  stated 
that  the  right  of  a  tenant  to  remove  fixtures  may  be  divested  by  any 
new  agreement  for  the  use  and  enjoyment  of  the  land  in  which  there 
is  no  mention  of  the  fixtures. 

If  a  tenant  has,  by  the  terms  of  his  lease,  the  privilege  of  selling 
his  fixtures  to  an  incoming  tenant,  he  must  be  taken  to  have  the 
right  of  onstand  on  the  premises  for  that  purpose.    His  property  in 
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the  fixtures  would  not  determine  in  sucli  case  at  the  expiration  of 
his  lease.  Where  a  tenant  has  paid  for  an  article  by  valuation  on 
entering  upon  his  tenancy,  he  has  a  right  to  presume  he  shall  he 
valued  out  as  he  was  valued  in,  and  in  general  the  rights  between 
the  incoming  and  outgoing  tenant  are  governed  by  the  same  rules 
as  those  which  govern  the  relation  of  landlord  and  tenant ;  but 
where  there  is  no  mention  of  fixtures  they  will  be  considered  in  the 
demise,  neither  does  the  acceptance  of  a  lease  of  a  house  containing 
fixtures  raise  any  implied  contract  to  }>ay  for  the  fixtures.  The 
tenant  is  entitled  to  the  use  of  the  fixtures,  and  the  landlord  cannot 
afterwards  remove  them  nor  insist  on  a  valuation. 

It  is  therefore  important  in  leases  or  other  conveyances,  when  it 
is  intended  that  the  fixtures  should  be  valued  and  paid  for  inde- 
pendently, that  this  intention  should  be  clearly  expressed,  and  an 
enumeration  of  the  fixtures  made  in  the  instrument  of  conveyance 
by  schedule  or  otherwise. 

Where  the  outgoing  tenant  stipulates  with  the  incoming  tenant 
for  a  purchase  of  the  fixtures  at  a  valuation,  the  landlord  should  in 
all  cases  be  made  a  party  to  such  agreement ;  otherwise,  if  the  fix- 
tures are  allowed  to  remain  until  the  incoming  tenant  has  taken 
possession,  the  landlord  may  dispute  the  right  of  purchase  and  sale, 
and  claim  the  fixtures  on  the  ground  that  the  outgoing  tenant  has 
divested  himself  of  the  right  to  remove  the  fixtures  by  neglecting 
to  exercise  his  right  during  his  term. 

It  will  be  readily  seen  how  important  it  becomes  to  the  architect 
or  surveyor,  who  may  be  required  to  survey  and  value  in  accordance 
with  the  terms  of  such  agreements,  that  he  should  be  able  clearly 
to  discriminate  between  such  articles  as  properly  fall  within  the 
specific  terms  of  a  covenant  to  repair  or  to  sell  at  a  valuation,  and 
those  which  the  outgoing  tenant  may  sever  and  remove.  In  cases 
where  the  deed  contains  a  schedule  enumerating  the  articles  in 
question,  no  diSGiculty  can  arise  on  this  point;  but  where  no  such 
schedule  is  drawn  up,  and  the  surveyor  has  to  rely  for  guidance 
upon  general  words  in  a  covenant,  a  knowledge  of  legal  principles 
is  indispensable  ;  and  whatever  may  be  his  views  in  regard  to  the 
justice  of  the  case,  he  must  be  careful  not  to  insert  in  his  valuation 
any  articles  which,  although  generally  removable  by  the  tenant,  are 
yet  within  the  scope  and  meaning  of  an  express  covenant  Such 
articles  become  the  property  of  the  landlord  upon  the  determination 
of  the  tenancy,  and  it  is  always  necessary  for  an  incoming  tenant, 
who  takes  what  are  termed  "  fixtures"  at  a  valuation  from  an  out- 
going tenant,  to  secure  his  title  to  those  fixtures  as  against  the 
landlord,  by  making  him  a  party  to  the  agreement ;  otherwise,  as 
we  have  seen,  the  incoming  tenant  may  lose  his  right  of  disposing 
of  the  articles  so  purchased  by  him  when  his  tenancy  in  turn  ex- 
pires ;  and  wherever  it  is  desirable  for  the  outgoing  tenant  to  leave 
fixtures  upon  the  premises  after  the  term,  for  purposes  of  valuation 
and  sale,  or  for  any  other  purpose,  he  should  obtain  his  landlord's 
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consent  to  their  so  remaining.  If  the  architect  or  surveyor  is  thus 
clearly  informed  on  the  strict  legal  rights  existing  between  the 
parties,  he  may  save  his  client  considerable  expense,  and  at  the 
same  time  place  him  in  a  position  to  make  those  concessions  which 
a  sense  of  justice  may  dictate.  There  does  not  appear  to  be  any 
strict  role  of  law,  nor  yet  any  well-established  usage  with  regard  to 
the  remuneration  of  the  architect  or  surveyor ;  he  is  in  general  paid 
according  to  his  labour,  but  this  should  be  the  subject  of  express 
agreement. — Architect 


Manual  of  the  Public  Houses  (Scotland  Acts)  with  Decisions  thereon, 
JSeference  to  Cases  under  the  English  Public  Houses  StairUes^  and 
Notes  relative  to  Appeal  and  Remew  in  Scotland,  and  an  Appendix 
containing  the  Ads  and  Relative  Forms.  By  James  Campbell 
Irons,  M.A.,  S.S.C.,  Edinburgh.  Revised  by  E.  Erskike 
Harper,  Esq.,  Advocate  and  Barrister-at-Law,  Edinburgh. 
Edinburgh :  T.  k  T.  Clark.     1876. 

There  are  at  least  four  statutes  in  total  or  partial  existence  which 
have  application  to,  and  which  regulate  the  retail  tra£&c  in 
excisable  liquors  in  Scotland — the  Home  Drummond  Act,  the 
Forbes  Mackenzie  Act,  the  Public  Houses  Amendment  Act  of  1862 
and  the  Publicans'  Certificates  Act  of  1876.  If  the  inhabitants  of 
Scotland  are  not  temperate,  it  is  not  for  want  of  legislation.  But 
the  obvious  danger  is  that  one  may  get  confused  amid  this  mass  of 
statutes.  Parts  of  the  earlier  Acts  are  repealed  or  superseded ;  and 
it  is  often  difficult  to  know  what  parts  are  extant  and  what  parts 
are  extinct.  It  has  been  the  object  of  the  writers  of  this  book  to 
arrange  these  provisions  and  to  explain  them  by  reference  to 
decisions  thereon.  Beference  is  also  made  to  decisions  of  the 
English  Courts  on  the  English  Statutes  of  the  same  l^ind  so  far  as 
they  bear  upon,  and  are  applicable  to  our  Scotch  Statutes.  The 
book  contains  first  of  all  an  analysis  of  the  various  Acts,  which  is 
carefully  and  well  done,  and  the  preparation  of  which,  as  those  may 
know  who  have  ever  been  engaged  in  the  like  occupation,  must 
have  cost  a  great  deal  of  pains  and  trouble.  The  manner  in  which 
this  analysis  is  printed  with  bold  headlines  for  each  paragraph 
greatly  facilitates  reference,  but  it  would  have  been  an  improvement 
if  there  had  been  a  table  of  contents.  The  appendix  contains  the 
four  Acts  already  referred  to,  but  somehow  or  other  it  omits  the 
Tippling  Act,  which  although  it  is  not  exclusively  a  Scotch  Act, 
does  apply  to  Scotland.  This  might  more  appropriately  have  been 
introduced  than  the  Prosecutions  Appeals  (Scotland)  Act  1875, 
which  is  not  a  Public  House  but  a  Procedure  Act. 
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Public  Houses  Statutes :— "  The  Home  Brummond  Act"  9  Geo,  IV, 
c.  68  {1828);  "  The  Forbes  Mackenzie  Act;'  16  A  17  Via.  c.  67 
{185S);  "  The  Public  Houses  Acts  Amendment  {Scotland)  Act;' 
25  &  26  Vict.  c.  35  {1862);  "  The  Publicans'  Certificates  {Scot- 
land) Act;'  39&40  Vict.  c.  26  {1876).  WUh  Notes,  Decided 
Cases,  and  Extracts  from  Commissioners'  Meport.  Arranged 
by  Hugh  Barclay,  LL.D.,  Sheriflf-Substitute  of  Perthshire. 
Second  Edition,  with  additiona  Edinburgh:  T.  &  T.  dark. 
1876. 

It  never  rains  but  it  pours.  If  there  is  a  book  on  Roman  Law 
published  one  day,  there  is  sure  to  be  another  ushered  into  the 
world  the  next ;  nay,  sometimes  the  same  day  has  seen  the  birth 
of  twins — though  by  different  mothers.  And  it  appears  to  be  the 
same  with  treatises  on  Public  House  Statutes.  The  indefatigable 
Dr.  Barclay,  the  Sheriff-Substitute  of  Perth,  has  also  published  a 
book  on  this  subject,  one  with  which  the  studies  required  for  the 
preparation  of  his  previous  book  about  the  duties  of  a  Justice  of 
the  Peace  have  necessarily  made  him  familiar.  The  work  is  con- 
structed on  a  different  plan  from  that  above  noticed.  Instead  of 
first  making  an  analysis  of  the  Acts,  and  adding  the  Acts  in  an  ap- 
pendix, he  simply  annotates  the  Acts.  Both  plans  have  their 
advantages,  which  are  so  obvious  that  it  is  hardly  necessary  to  point 
them  out. 

Dr.  Barclay's  book  contains  a  fuller  collection  of  the  Acts  them- 
selves than  Mr.  Irons'  and  Mr.  Harper's  book  It  contains  the 
Act  referred  to  in  the  previous  notice ;  and  perhaps  it  was  intended 
that  the  books  should  regard  the  matter  from  different  points  of 
view,  and  represent  different  interests.  Each  of  these  books  have 
their  uses,  and  we  can  cordially  recommend  them,  not  only  to 
lawyers,  but  to  publicans  and  other  sinners. 


©brtuarg. 

Lord  Ardmillan  died  at  his  residence  in  Edinburgh  on  the  6th 
of  September.  The  deceased  Judge  was  bom  in  1805.  In  1829 
he  was  admitted  a  member  of  the  Scottish  Bar.  After  acting  as 
Advocate-Depute  for  some  time,  he  was  appointed  Sheriff  of  Perth 
in  1849;  in  1853  he  became  Solicitor-General;  and  in  1855  he 
was  made  a  Judge  of  the  Court  of  Session  and  the  Court  of 
Justiciary. 

When  at  the  Bar,  the  late  Judge  never  had  much  practice  in 
civil  cases.  In  criminal  cases,  as  we  learn  from  the  traditions  of 
the  elders,  few  men  could  so  stir  the  hearts  of  a  jury  and  win  their 
verdict.  When  appointed  to  a  Judgeship,  there  was  the  usual 
outcry  when  a  counsel  who  lias  little  practice  is  promoted  upon 
the  advice  of  persons  who  have  opportunities  of  discerning  and  the 
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fetculty  of  discernment.  Lord  Ardmillan  soon  proved  that  his 
appointment  was  one  which  was  deserved  by  himself,  and  which 
was  of  advantage  to  the  profession  and  the  country. 

It  cannot  be  said  that  the  late  Judge  was  great  in  matters  of 
pure  law.  But  in  dealing  with  matters  of  fact,  in  proofs  and  trials, 
he  displayed  the  sagacity  which  might  be  expected  from  his  innate 
shrewdness,  and  the  experience  he  had  gained  from  mixing,  as  his 
frank  nature  allowed  him  to  do,  with  all  sorts  and  conditions  of 
men.  He  excelled  as  a  Justiciary  Judge.  If  there  was  any  fault 
to  be  found  in  his  character  in  that  respect,  it  was  that  his  sentences 
were  sometimes  a  little  too  severe.  This  was  due  in  part  to  his 
natural  hatred  to  deliberate  wrongdoing ;  and  it  may  have  been  due 
in  part  to  the  experience  which  he  had  acquired  in  his  successful 
defences  of  evil  characters.  It  is  the  Nemesis  of  Fortune  that 
counsel  who  have  been  successful  in  getting  off  rascals  should,  after 
they  arrive  in  the  future  judicial  world,  compound  for  it  by  punish- 
ing the  same  class  of  characters  severely. 

Ardmillan  was  not  known  to  the  public  merely  as  a  lawyer  and 
a  Judge.  Before  he  became  a  Judge  he  took  an  active  and  effective 
part  in  politics  on  the  Whig  side.  He  took  a  lively  interest  in 
ecclesiastical  matters.  He  was  a  sincere  member  of  one  of  the 
Presbyterian  denominations ;  but  his  churchism  was  not  narrow, 
neither  was  his  belief.  His  character  exhibited  a  happy  mixture  of 
the  Puritan  and  the  Cavalier.  Eager  in  ecclesiastical  matters,  he 
took  a  lively  interest  in  all  sorts  of  sports,  of  manly  and  indeed  of 
equestrian  exercises. 

But  above  all  things,  what  made  Ardmillan  remarkable,  was  his 
warm  heart,  his  open,  generous,  and  manly  nature.  He  possessed  the 
nameless  charm,  the  irresistible  talisman,  which  wins  affection. 
The  nameless  charm  !  Why,  it  is  the  open  secret.  He  was  always 
kind,  and  always  so  in  the  right  way.  One  could  see  this  in  com- 
paratively trifling  matters.  There  are  many  members  of  the  Bar  who 
have  practised  before  him  in  their  first  Circuit  days, — the  days  when 
one  speaks  with  pride  on  the  lip  and  a  quivering  in  the  heart, — ^who 
must  remember  the  generous  praise  which  he  always  gave  to  any 
one  who  was  trying  to  do  his  best ;  and  still  more,  the  quiet  hints 
as  to  the  conduct  of  a  case,  conveyed  in  the  most  delicate  manner 
— in  a  way  in  which  it  would  be  cQscemed  by  the  person  to  whom 
it  was  addressed,  and  would  be  concealed  from  others.  These  little 
things  reveal  character,  inspire  regard,  encourage  a  diffident  spirit, 
linger  in  the  memory,  and  sometimes  influence  a  career. 

It  having  been  appointed  to  all  men  once  to  die,  one  can  hardly 
regret  the  death  of  the  late  Judge.  He  spent  a  happy  and  a  useful 
life,  and  his  closing  years  were  adorned  with  all  ''that  should 
accompany  old  age, — as  honour,  love,  obedience,  troops  of  friends." 
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The  Crossed  Cheques  Acts. — Mr.  Hubbard,  M.P.,  writing  to  the 
Times  on  this  Act,  says : — **  The  absence  of  a  penalty  in  previous 
statutes  would  have  been  adequately  supplied  by  the  10th  clause  of 
the  Act,  which  provides  that '  any  banker  paying  a  cheque  crossed 
generally  otherwise  than  to  a  banker,  or  a  cheque  croSs^  specially 
otherwise  than  to  the  banker  to  whom  the  same  shall  be  crcMSsed,  or 
his  agent  for  collection,  being  a  banker,  shall  be  liable  to  the  true 
owner  of  the  cheque  for  any  loss  he  may  sustain  owing  to  the 
cheque  having  been  so  paid/  It  was  thought  necessary,  however, 
by  the  Government  to  define  the  *true  owner'  to  whom  the  paying 
banker  should  be  liable,  and  the  first  paragraph  of  the  12th  clause, 
intended  to  accomplish  that  purpose,  runs:  'A  person  taking  a 
cheque,  crossed  generally  or  specially,  bearing  in  either  case  the 
words  'not  negotiable,'  shall  not  have  (and  shall  not  be  capable  of 
giving)  a  better  title  to  the  cheque  than  that  which  the  person  from 
whom  he  took  it  had.'  The  Attorney-General  explained  that  these 
words  'not  negotiable'  precluded  a  thief  from  having  or  giving  a 
title  to  a  cheque  so  marked,  but  by  specifically  withdrawing  from 
the  manipulation  of  the  thief,  cheques  marked  with  words  equivalent 
to  'not  for  thieves,'  you  invite  his  attention  to  the  mass  of  cheques 
not  so  specifically  marked  as  the  legitimate  field  for  his  industry. 
It  may  be  said,  'Adopt  the  suggestion  of  the  Attorney-General,  and 
stamp  or  print  at  once  across  all  your  cheques  "not  negotiable." ' 
That  might  be  a  remedy  against  theft  (efiTectual  though  clumsy), 
but  for  the  second  paragraph  of  the  12th  clause.  According  to  Uie 
first  paragraph,  if  a  crossed  cheque  marked  'not  negotiable'  were 
stolen  and  handed  over  to  a  bank  with  whom  the  thief  had  a  deposit 
account,  and  a  cheque  were  paid  'otherwise  than  according  to  the 
crossing'  by  the  paying  banker,  the  true  owner  from  whom  it  was 
stolen  (who  might  be  either  the  drawer  or  the  payee)  could  recover 
the  amount  from  the  paying  banker,  who  would  in  his  turn  recover 
from  the  receiving  banker,  who  would  recover  from  his  customer. 
The  second  paragraph,  however,  neutralizes  the  first  paragraph  in 
the  following  words: — 'But  a  banker  who  has  in  good  faith  and 
without,  negligence  received  payment  for  a  customer  of  a  cheque 
crossed  generally  or  specially  to  himself,  shall  not,  in  case  the  title  to 
the  cheque  prove  defective,  incur  any  liability  to  the  true  owner  of 
the  cheque  by  reason  only  of  having  received  such  payment'  The 
same  individual  who  as  the  'person'  taking  from  the  thief  the  stolen 
cheque,  is  in  the  first  paragraph  pronounced  to  have  no  title  to  the 
cheque,  is  in  the  second  paragraph,  as  a  'banker,'  acquitted  from 
any  liability  to  the  true  owner.  He  has  received  the  amount  of  the 
cheque  for  a  customer  of  his  own  choice ;  without  his  interven- 
tion the  cheque  would  have  been  waste  paper  in  the  hands  of  the 
tbief  or  if  his  assigns ;  but,  having  so  received  the  amount  he  will 
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be  enabled,  under  the  immunity  secured  to  him  by  the  last  paragraph 
of  the  12th  clause,  to  refuse  to  refund  it,  and  the  true  owner  would 
remain  hopelessly  despoiled.  This  is  the  risk  to  which,  under  the 
last  achievement  of  the  legislation  of  1876,  is  consigned  the  multi- 
tude of  cheques  (stamped  or  not  stamped  'not  negotiable'),  which 
convey  to  their  owners  millions  in  amount  dividends  in  the  public 
funds,  and  in  all  the  great  industrial  companies  of  the  country." 

Judges  and  Newspaper  Reporters, — More  than  once  we  have 
commented  upon  the  unfair  opinion  which  ordinary  readers  of 
newspapers  are  apt  to  derive  from  many  of  the  newspaper  reports 
of  criminal  trials.  From  the  brief  and  inaccurate  way  in  which 
cases  are  reported,  the  *' general  reader*'  is  apt  to  think  that  too 
little  justice  has  been  done  to  one  prisoner  and  too  much  to 
another.  At  the  recent  assizes  at  Leeds,  Mr.  Justice  Denman 
complained  in  poignant  language  of  the  injustice  that  is  in  this 
way  done  to  Judges  who  are  striving  earnestly  to  do  their  duty, 
and  of  the  consequent  detriment  to  the  institutions  of  public 
justice.  In  one  case  of  manslaughter  he  said — "The  present  case 
he  did  not  look  upon  as  the  worst  that  he  had  tried  at  these  assizes. 
In  another  case  he  had  tried,  the  man  had  received  no  provocation 
except  that  his  wife  had  tried  to  prevent  his  getting  any  more 
drink.  Taking  a  stick  with  a  knob  at  the  end  of  it  about  the  size 
of  a  large  walnut,  he  cut  her  about  the  head,  he  gashed  her  fore- 
head, and  made  a  wound  three  inches  long  and  penetrating  to  the 
skull,  and  he  laid  open  her  scalp  so  that  the  bone  was  visible.  He 
was  indicted  for  wounding  with  intent  to  do  grievous  bodily  harm, 
and  sentence  was  passed  of  eighteen  years'  penal  servitude,  and  not 
one  whit  too  severe,  in  his  opinion,  was  that  sentence.  But  un- 
happily, with  regard  to  sentences,  Judges  were  misrepresented  by 
inaccurate  newspaper  reports  of  cases  taking  place  before  them,  and 
it  did  so  happen  that  in  the  case  he  had  just  named  it  went  forth 
to  the  public  that  a  man  had  been  sentenced  to  eighteen  years' 
penal  servitude  for  wife-beating,  and  in  another  paper  it  was  said 
that  the  punishment  was  for  unlawfully  wounding — an  offence 
which  woidd  not  have  justified  such  a  sentence  at  all.  He  thought 
it  was  a  great  misfortune,  when  Judges  took  such  great  pains  to 
apportion  the  proper  sentences  to  terrible  offences,  that,  by  any 
inaccuracy  in  reporting  these  sentences,  and  any  deficiency  in  re- 
porting the  facts  justifying  such  sentences,  that  that  should  go 
forth  to  the  world  which  made  it  appear  that  excessive  sentences 
had  been  passed,  when  the  world  had  no  means  of  judging  whether 
the  sentences  were  or  were  not  more  severe  than  were  absolutely 
necessary  to  have  a  deterrent  effect.  By  this  means  all  the  pains 
a  Judge  took  to  do  justice,  and  to  exercise  rightly  the  most  painful 
duty  he  had  to  perform,  became  utterly  in  vain." 

Anecdote  of  Lord  Ardmillan, — An  esteemed  correspondent  sends 
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US  the  following : — "  In  the  Spring  Circuit  of  1833,  at  Stirling,  there 
was  a  trial  which  excited  much  local  interest.    The  accused  was 
one  Henderson,  maimed  in  one  hand.    He  was  a  stone-breaker,  and 
of  intemperate  habits.    He  had  been  indulging  over  night.    An  old 
man,  the  surveyor,  was  supposed  to  have  remonstrated  with  him  in 
the  morning,  whilst  Henderson  was  attempting  to  work  at  the  stone 
depdt.   No  person  saw  or  heard  the  interview  and  melancholy  result. 
But  early  in  the  morning  the  surveyor  was  found  dead  close  to  the 
spot,  and  Henderson,  in  the  field  behind,  was  found  sound  asleep, 
with  his  stone-hammer  in  his  grasp.     One  blow  on  a  vital  part  of 
the  skull  had  been  sufficient  to  deprive  the  old  man  of  life.     Hen- 
derson was  indicted  for  murder :  Ix)rd  Gillies  was  sole  Judge.    Per- 
sons still  remember  this  able  Judge,  with  his  chin  enveloped  in  a 
large  cravat.    James  Craufurd  had  recently  passed  advocate,  and 
was  the  sole  counsel.   His  speech  to  the  jury  was  something  remark- 
able from  one  so  young.    There  being  no  persons  present,  he  im- 
puted the  death  to  many  causes ;  but  should  the  man  at  the  bar  be 
proved  to  have  been  the  actual  occasion,  he  pled  for  a  verdict  of 
culpable  homicide,  which,  in  the  more  lenient  view  of  the  law, 
would  doubtless  have  been  the  issue  in  the  present  day.    The  pro- 
secutor put  in  evidence  the  hammer,  with  several  grey  hairs  attached 
with  blood  to  the  heft.   The  young  advocate,  taking  the  instrument 
in  his  hand,  asked  the  jury  if  they  would  send  a  fellow-creature  to 
the  gallows  on  so  slender  evidence  as  these  hairs.    Lord  Gillies,  in 
a  charge  strongly  for  a  conviction,  in  allusion  to  the  advocate's 
reference,  at  once  aptly  remarked  that  surely  his  young  friend, 
tliough  from  Ayrshire,  had  forgotten  the  line  of  the  favourite  poet, 
*  The  grey  hairs  yet  stack  to  the  heft.'    The  man  was  found  guilty, 
condemned,  and  publicly  hanged,  and  was  the  first  that  was  buried 
within  the  precincts  of  the  old  jail.     Lord  Gillies,  in  the  course  of 
his  address,  complimented  the  young  advocate  on  his  eloquence  and 
ingenuity.    All  who  were  present  foresaw  in  this  his  first  address 
the  forthcoming  eminence  he  attained — first  as  a  counsel,  especially 
in  criminal  trials,  and  subsequently  as  a  Judge  of  Justiciary,  wherein 
he  had  few,  if  any,  who  excelled  in  tact  and  demeanour." 

T?ie  Law  of  "  Fackarapu*' — ^An  Otago  paper  just  arrived  tells  the 
story  of  a  Maori,  who,  having  been  the  unfortunate  creditor  of  a 
bankrupt,  had  lost  £40  or  so,  and  was  determined  to  master  the 
system  by  which  he  was  deprived  of  his  money.  Having  done  so, 
he  was  able  to  explain  to  his  friends  that  he  had  lost  his  money 
because  the  debtor  became  "  Packarapu."  In  explanation  of  this 
word  he  laid  down  that  a  white  man  who  wants  to  become  "  Pack- 
arapu  "  goes  into  business  and  gets  lots  of  goods  and  does  not  pay 
for  them.  He  then  gets  all  the  money  he  can  together,  say  £2000, 
and  puts  it  away  where  no  one  can  get  it,  all  except  £5.  With  this 
he  goes  to  the  Judge  of  the  Supreme  Court,  and  tells  him  he 
wishes  to  become  "  Packarapu."    The  Judge  says  he  is  very  sorry. 
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bat  of  course  it  cannot  be  helped,  and  he  then  calls  all  the  lawyers 
together,  likewise  all  the  men  to  whom  the  "  Packarapu "  owes 
money,  and  he  says : — This  man  is  Packarapu,  but  he  wishes  to 
give  you  all  he  has  got,  and  so  he  has  asked  me  to  divide  this 
among  you  all."  The  Judge  thereupon  gives  £4  to  the  lawyers  and 
£1  to  the  other  men,  and  the  "  Packarapu "  goes  home  a  re- 
generated man.  Not  so  satisfactory  to  debtors,  it  seems,  is  the  law 
administered  in  the  district  court  of  Oamaru,*as  appears  by  the 
following  extract  from  a  judgment  by  Judge  Ward,  reported  in  The 
New  Zealand  Jurist : — "  Under  the  Debtor  and  Creditor  Act,  1875, 
the  proceedings  can  go  no  farther,  but  do  not  lapse,  and  no  provision 
is  made  for  quashing  them^  or  for  replacing  the  debtor  in  the  posi- 
tion he  occupied  before  filing  the  fatal  statement  of  insolvency. 
Freed  from  his  property,  but  not  from  his  debts,  of  a  certainty  '  the 
last  state  of  that  man  is  worse  than  the  first.'  The.  wisdom  of  the 
Legislature  has  evidently  deemed  it  fitting  that  a  debtor,  who  has 
not  reserved  a  portion  of  his  estate  sufficiently  large  to  induce  his 
creditors  to  attend  his  meetings  in  hope  of  a  dividend,  should  go 
down  to  his  grave  in  a  state  of  liquidation.  Until  his  debts  are 
merged  in  the  great  debt  of  nature, 

'*  Years  may  come  and  years  may  go, 
But  he  remains  for  ever  "  * 

an  unliquidated  man.  It  may  be  a  comfort  to  him  in  his  painful 
situation  to  reflect  that  when  he  filed  his  statement  of  insolvency 
— and  paid  the  fees  thereon — he  unconsciously  enrolled  himself  in 
the  *  noble  army  of  martyrs '  to  colonial  legislation." — Irish  Law 
Times. 


Animals. — Agtstment — Injury  by  animal  mansueUe  natura — Scienter, — A  man 
who  receives  beasts  to  agist  on  a  contract  to  take  reasonable  core,  which  beasts 
are  afterwards  injured  by  an  animal  mantutta  natunz^  is  not  exempt  from 
liability  merely  on  the  ground  that  he  did  not  know  the  animal  to  be  ferocious. 
All  the  circumstances  taken  together  may  show  a  want  of  reasonable  care 
nevertheless,  and  if  so,  he  will  be  liable,  rer  Blackburn,  J.,  the  rule  requiring 
proof  of  sdenJter  in  cases  of  injuries  by  animals  mansuetoR  natura,  is  an  artificied 
rule  which  ought  not  to  be  extended. — Smith  v.  Cook,  45  L.  J.  Rep.  Q.  B.  122. 

Banker's  Cheque. — Chemu  crossed  with  name  of  hanker — Payment  through 
wrong  hanker — Bona  fide  holder  for  value, — The  payee  of  a  cheque  drawn  on  we 
Union  Bonk  of  London  payable  to  him  or  his  order,  indorsed  his  name  on  it 
and  crossed  it  with  two  lines,  and  the  name  of  his  bankers,  the  London  and 
County  Bank.  The  cheque  was  stolen,  and  ultimately  came  into  the  hands  of 
a  bona  fide  holder  for  value,  who  paid  it  into  his  bankers,  the  London  and  West- 
minster Bank.  They  presented  it  to  the  Union  Bank,  who  notwithstanding 
the  crossing  paid  the  amount.  In  an  action  bv  the  payee  to  recover  the  amount 
from  the  Union  Bank  : — Held  (affirming  the  decision  of  the  Court  below),  that 
he  was  not  entitled  to  recover  for  the  breach  of  the  duty  imposed  upon  the 
defendants  by  21  &  22  Vict.  c.  79,  s.  2,  that  provision  not  being  directly  for  the 
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protection  of  payees ;  nor  for  conversion  of  the  cheque,  since  the  statutes  had 
not  affected  tne  negotiability  of  crossed  cheques,  and  that  both  the  property 
and  possession  had  uierefore  passed  to  the  bona  fide  holder  for  value. — Sm/Uk  v. 
The  Union  Bank  of  Londony  ^b  L.  J.  Rep.  App.  Q.  B.  149. 

Building  Society. — Advanced  member — "  Rules  for  the  time  being,** — ^An 
advanced  member  of  a  building  society,  who,  by  the  terms  of  his  "  advance" 
deed,  was  to  pay  back  the  sum  advanced  with  premium  according  to  the  rules 
"  for  the  time  beins  **  of  the  society,  held  not  to  be  bound  by  new  rules  passed 
after  the  date  of  his  advance,  by  which  certain  moneys  were  to  be  deaucted 
from  all  members'  shares  on  redemption  thereof. — Re  Norwich  and  Norfolk 
Provident  Building  Society ;  Smith*8  Case,  45  L.  J.  Rep.  Chanc.  143. 

Chartbr-Partt. — Implied  warranty  ae  to  ship^s  capacity  and  fitness  to  take  a 
particular  cargo, — What  is  a  reasonable  car^o  such  as  under  a  charter-party  the 
shipowner  has  contracted  to  carry ;  and  UQplied  warranty  of  ship  s  fitness 
to  cany  it.  Freighter  entitled  to  select  any  cargo  iiohii  various  kinds  of 
merchandise  mentioned  in  the  charter-party.  Freighter  entitled  to  reftise 
either  to  reload  the  ca^o  which  had  been  unloaded  by  reason  of  ship's 
incapacity,  or  to  wait  while  the  necessary  alterations  were  made  in  the  ship, 
and  shipowner  not  entitled  to  recover  anything  on  account  of  the  freight  lost  by 
such  refusal ;  also  freighter  entitled  to  recover  damages  for  the  caigo  spoilt 
through  the  .ship  not  being  in  a  reasonably  fit  state,  nor  capable  within  a 
reasonable  time  of  being  put  in  a  fit  state,  to  carry  the  caigo  provided  for  her. 
Decision  of  Exchequer  Chamber,  43  L.  J.  Rep.  C.  P.  230,  affirmed. — StanUm  v. 
Richardson,  44  L.  J .  Rep.  H.  L.  C.  P.  78. 

CoiCPANT. — Fraud  in  prospectus — Contract  of  promoter — Evidence  on  appeal — 
M.  entered  into  a  contract  vrith  a  patentee  to  purchase  his  patent  for  £65,000 
in  cash  and  shares  in  a  company  to  be  formed,  and  thereby  engaged  to  form 
such  company,  of  which  the  patentee  was  to  be  entitled  to  nominate  two 
directors  ;  ana  it  was  thereby  also  provided  that  if  M.  failed  to  form  the  com- 
pany, the  contract  should  l>e  void,  and  a  deposit  of  £1000  forfeited.  Three 
months  later  M.  entered  into  a  contract  to  sell  the  patent  to  a  trustee  for  a 
named  company,  then  intended  to  be  formed,  for  £125,000  in  cash  and  shares ; 
and  shortly  afterwards  the  company  was  registered,  and  a  prospectus  issued, 
which  stated  the  date,  etc.,  of  the  second  contract,  but  not  of  the  iLret  On  an 
application  (before  the  winding  up)  by  a  shareholder  who  subscribed  on  the 
faith  of  the  prospectus  to  have  her  name  removed  from  the  register  : — Held, 
affirming  the  oecision  of  Bacon,  V.  C.  (Brett,  J.,  diss,)^  that  the  application  must 
be  refused  :  Held  by  all  the  Judges,  that  M.  was  not  a  promoter  when  he 
enteied  into  the  first  contract.  Opinions  of  the  Judges  as  to  whether  the  con- 
tract was  one  that  required  to  be  mentioned  in  the  prospectus  according  to  the 
provisions  of  section  38  of  the  Companies  Act,  1867  ;  and  whether  the  omission 
to  mention  it  was  a  fraud,  and  the  effect  thereof. — Tn  re  the  Coal  Economising 
Oas  Company ;  Ex  parte  Cover,  45  L.  J.  Rep.  App.  Chanc.  83. 

Contract. — Consideration — Agreement  not  to  publish  defamatory  fads. — 
Action  against  an  executor  on  a  money  bond  made  by  his  testator.  E<]^uitable 
plea,  that  plaintiff  had  seduced  and  committed  adultery  with  testator's  wife,  and 
after  the  making  of  the  bond  and  before  suit  plaintiff  promised  testator,  that  if 
testator  should  not  and  would  not  expose  and  make  public  the  conduct  of 
plaintiff  witli  r^rd  to  the  seduction  and  adultery,  he,  plaintiff,  would  not  en- 
force payment  of  the  penal  sum  in  the  bond,  or  any  part  thereof,  or  any  money 
thereby  secured,  or  sue  for  the  same.  Averment,  that  in  pursuance  and  per- 
formance of  the  agreement,  testator  did  not  during  his  lifetime  expose  or  make 
public  the  conduct  of  plaintiff  with  regard  to  the  seduction  and  adultery,  but 
relying  upon  the  promise  of  plaintiff,  faithfully  performed  his  part  of  the  agree- 
ment, nor  had  defendant,  since  the  death  of  testator  and  while  executor,  exposed 
or  made  public  the  conduct  of  the  plaintiff.  On  demurrer  to  the  plea :— ^eM, 
that  the  plea  was  bad. — Brown  v.  Brine,  45  L.  J.  Rep.  Exch.  129, 
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We  have  been  in  the  practice,  since  ever  the  system  of  Judicial 
Statistics  has  been  adopted,  to  give  a  summary  of  the  Reports  in 
our  JouTThdl.  The  Reports  are  very  lengthy,  and  most  uninviting, 
and  some  such  abstracts  have  been  acknowledged  to  be  useful. 
We  regret  to  learn  from  the  preface  to  the  Report  for  1875  that  Dr. 
Burton  has  to  complain  that  the  chief  exception  to  full  returns 
''  has  been  in  the  returns  by  the  Clerks  of  the  Outer  House  of  the 
Court  of  Session,  and  with  whom  the  department  has  all  along 
found  di£5culties."  The  reporter  regrets  this  "  as  occasioning  a  very 
serious  blemish  to  the  statistical  tables,  that  their  continuity  is  thus 
interrupted,  as  they  are  continued  on  the  principle  of  balancing  and 
carrying  over  at  the  end  of  each  year,  as  in  the  practice  of 
commercial  bookkeepiug." 

The  first  division  of  the  Report  is  devoted  to  "  Police,"  which  takes 
up  thirty-two  folio  pages  of  this  blue  book.  The  first  table  gives 
the  number  of  persons  charged  and  disposed  by  the  police  in  Scot- 
land for  the  five  years  ending  in  1875.  The  number  of  persons  on 
this  table  in  counties  and  burghs  was  in  the  first  year  (1871) 
121,571,  increased  in  1875  to  123,169.  But  as  given  for  counties^ 
the  first-named  year  is  set  down  at  23,133,  and  the  last  at  28,031 
whilst  in  burghs  the  first  year  has  98,438,  and  the  last  at  95,138. 
These  results  show  an  increase  in  county  offenders  of  4898,  with  a 
decrease  in  same  class  in  burghs  of  3300.  This  is  a  matter  for 
observation,  whether  it  positively  evidences  an  increase  of  crime  or 
of  vigilance  and  efficiency  in  the  respective  rural  and  urban  systems. 
Under  the  subdivision  of  classes,  it  is  noteworthy  that  offences  against 
the  person  have  increased  from  7843  in  1871  to  9554  in  1875 ; 
against  property,  from  14,259  in  1871  to  15,691  in  1875 ;  whilst  the 
strange  classification  of  ''  miscellaneous  "  has  fallen  from  119,542  in 
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1871  to  117,728  in  1875.  But  here  again  the  counties  show  the 
greater  increase,  and  burghs  especially  show  a  great  decrease  in  the 
miscellaneous  category,  where  it  might  be  thought  such  pettj 
offences  would  be  most  numerous.  One  important  and  favourable 
feature  in  this  table  is  in  the  proportion  of  persons  convicted  to 
those  acquitted.  There  were  convicted  in  1875, 117,231  in  counties 
and  burghs,  but  only  6990  were  acquitted  on  trial.  This  speaks 
much  for  the  efficiency  and  regularity  of  police  proceedings.  It  is 
also  worthy  of  remark  that  the  i*elative  proportions  appear  nearly 
the  same  in  counties  and  bui^hs.  Less  satisfactory,  however,  is  the 
class  of  ** proceedings  dropped"  being  in  1875  no  less  than  14,218; 
giving  5720  for  counties,  and  8498  in  burghs. 

This  first  table  is  exhaustive  of  the  whole,  but  there  are  a 
number  of  additional  tables  of  the  most  minute  character,  showing 
the  number  of  offences  and  offenders  applicable  to  jsvery  county 
and  burgh.  These  must  have  cost  great  pains  and  care  to  gather 
and  tabulate,  and  the  worth  of  which  for  any  practical  purpose  we 
greatly  doubt.  One  table  gives  one  important  fact,  that  24  were 
"  detained  "  (committed  ?)  to  Eeformatory  Schools  in  1871,  with  the 
same  number  in  1875,  or  an  average  during  the  five  years  of  19. 
The  benefit  here  is  shown  in  the  other  facts,  that  with  these 
Reformatory  (but  stiU  more  by  Industrial)  Schools  juvenile  criminals 
under  12  years  of  age  have  fallen  from  52  in  1871  to  24  in  1875, 
and  under  16  years  of  age  from  149  in  1871  to  127  in  1875, 
whilst  in  more  mature  age  there  has  been  generally  an  increase. 
One  very  important  omission,  we  venture  to  think,  exists  in  these 
elaborate  tables,  namely,  the  cost  of  the  police  in  each  county  and 
burgh,and  especially  the  several  rates  of  pay,seeing  itis  notorious  that, 
the  best  men,  so  soon  as  fully  trained,  are  removed  to  other  counties 
and  especially  to  England,  where  the  remuneration  is  made  such  as 
to  secure  highly-qualified  men  for  the  very  delicate  duties  of  police. 
As  accounts  are  annually  published  for  each  county  and  burgh, 
this  could  have  been  easily  obtained,  and  by  comparison  would 
have  afforded  matter  of  importance  far  greater  than  the  mass  of 
miiiute  and  trifling  particulars  which  will  be  entombed  in  this  blue 
♦covering,  undisturbed  by  any  reader,  however  mad  in  the  thorny 
path  of  statistics.  The  omission  is  all  the  more  to  be  wondered  and 
xegretted,  seeing  that  under  the  next  division  of  **  Prisons  and 
Prisoners,"  the  matter  of  finance  forms  the  most  prominent  place  in 
that  department. 

The  second  department  of  the  Beport  is  devoted  to  ''  Prisons 
and  Prisoners."  The  first  table  is  one  of  the  daily  average  of 
criminal  and  civil  prisoners  in  every  year  from  1840  to  1875 
inclusive.  In  the  first-named  year  there  was  a  daily  average  of 
1940  criminal  and  108  civil  prisoners  in  Scotland,  whilst  in  the 
last  cited  year  the  criminal  average  had  ran  up  to  2969,  that  of 
the  civil  prisoners  had  fallen  to  79.  It  will  be  noticed  that  the 
^proportion  of  male  and  female  criminals  throughout  the  series  of 
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years  bear  almost  the  same  ratio.  The  next  table  gives  the  num- 
ber of  criminal  prisoners  from  1861  to  1875.  In  the  first-named 
year  the  number  was  19,439,  and  in  the  last  of  the  series  it  had 
increased  to  44,144.  One  important  fact  brought  out  in  this 
table  is  the  wholly  unavailing  use  of  short  periods  of  imprison- 
ment for  correction  or  improvement.  In  the  year  1875  there  had 
been  in  prison  for  twenty  times  and  under  fifty,  1560  criminals, 
and  for  fifty  times  and  upwards,  504.  Most  of  the  lifetime  of  these 
criminals  must  have  been  spent  within  the  walls  of  a  prison  at 
great  public  expense.  They  were  occasionally  let  loose  to  prey 
upon  society,  to  prowl  and  steal,  and  then  resort  to  their  lair  in 
prison.  It  would  be  kindness  to  these  habitual  criminals,  and  a 
social  advantage,  were  they  kept  continually  in  some  degree  of  re- 
straint This  is  more  especially  the  fact,  as  it  is  well  known  that, 
generally,  these  persons  are  confirmed  drunkards,  and  who,  so  soon 
as  they  are  at  liberty,  seek  to  gratify  their  craving  for  intoxicants, 
and  take  every  dishonest  means  to  obtain  the  supplies.  The 
educational  table  is  a  matter  of  much  interest.  In  1875,  9700 
"could  not  read,"  26,518  "read  with  difficulty,"  and  only  7175 
could  "  read  welL"  Under  the  head  of  writing,  it  is  reported  that 
18,235  "could  not  write,"  472  "could  only  sign  their  names," 
22,376  "write  with  difficulty,"  and  2310  "could  write  well,"  whilst 
636  "  had  learned  more  than  mere  reading  and  writing."  We  place 
no  gredt  reliance  on  these  statistics,  as  the  test  must  be  of  a  very 
loose  character,  and  the  pupils  not  at  the  time  in  the  best  mood  for 
an  educational  examination  founded  on  results.  The  chief  and 
most  reliable  statistics  in  this  department  is  the  expenditure  of 
prisons,  and  the  annual  cost  of  each  prisoner.  The  total  ex- 
penditure for  the  year  1871  was  £59,820,  and  in  1875,  £70,063 ;  for 
1871  the  annual  cost  of  each  prisoner  was  £22, 17s.  2d.,  and  in  1875, 
£23,  lis.  lid.,  but  deducting  net  profit  on  work  in  1871,  the  net 
annual  cost  was  £20, 10s.,  and  in  1875,  £20, 16s.  9d.  The  number 
of  prisons  in  Scotland,  independently  of  the  general  prison  at  Perth, 
is  56.  We  learn  from  a  separate  table  that  during  the  year 
there  was  only  one  escape,  which  speaks  highly  for  the  security 
and  guardianship  of  Scotch  prisons.  There  was  also  only  ODe 
sidcide. 

The  highest  cost  for  esich  prisoner  is  set  down  against  Campbel- 
town, in  Argyleshire,  giving  £57, 9s.  6  A  of  gross  cost,  and  after  deduct- 
ing 15s.  7d.  for  profit  from  work,  gives  £56, 13s.  lid.  as  the  net 
cost.  The  lowest  cost  is  in  the  prison  of  Glasgow,  which  is  set 
down  at  £1 7, 7s.  3d.  as  its  gross  cost,  with  9s.  4d.  as  profit  on  work, 
and  £16, 17&  lid.  as  the  net  cost  The  prison  of  Wigton  is  set 
down  at  £40, 19s.  2d.  for  the  cost  of  each  prisoner,  with  the  addition 
of  16s.  8d.  as  "loss  on  prisoner's  work"! 

We  venture  to  say  that  the  number  of  tables  under  this  depart- 
ment are  fearfully  numerous,  and  some  of  them  not  of  the  least 
interest     Great  as  must  have  been  the  trouble  and  cost  in  the 
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collection,  tabulation,  and  publication,  we  doubt  if  ever  mortal 
eye  will  scan  the  forbidding  aspect  of  these  useless  figures.  Some 
of  the  statistics,  however,  especially  on  finance  at  the  present  time, 
are  of  interest.  When  it  is  proposed  to  withdraw  the  Scotch  prisons 
from  local  authority  and  vest  them  under  Government,  it  would  be 
well  to  examine  the  question  with  a  view  not  only  to  superin- 
tendence but  of  finance.  There  is  no  doubt  but  that  the  manage- 
ment and  control  of  Scotch  prisons  are  on  a  much  better  footing 
than  those  in  England.  In  Scotland  there  are  general  rules  for  all 
prisons,  and  enforced  in  every  minute  detail  In  England  it  would 
appear  that  every  prison  has  its  own  regulations  as  to  food  and 
every  other  matter  of  detail  In  this  way  those  who  have  come  in 
contact  with  prisoners  in  Scotch  jails  will  often  find  those  who  have 
been  prisoners  in  England  give  information  of  the  best  and  the  worst 
prisons  in»England,  especially  with  reference  to  the  supply  and 
quality  of  food,  and  complain  grievously  that  in  whatever  prison 
they  are  sent  to  in  our  country  they  are  treated  in  the  same  uniform 
manner  without  variety. 

The  Beport  now  enters  on  what  more  properly  is  termed 
'*  Judicial  Statistics,"  rather  than  the  details  of  police  and  prisons. 
The  Supreme  Court,  of  course,  leads  the  van.  The  first  table  is 
intended  to  give  the  business  in  the  Outer  House  during  the  years 
1871-1875,  " 80 far  as  returned  by  the  Clerks  of  Court"  and  follow- 
ing up  what  was  stated  in  the  preface,  one  column  is  left  wholly 
blank,  with  the  significant  note,  **  cannot  be  given,  the  returns  for  1874, 
1875  having  been  defective!*  In  a  footnote,  the  defaulting  clerks  are 
pilloried  not  by  name,  but  by  ofSce  marks.  The  inquiry  comes^ 
whether  there  is  any  obligation  incumbent  on  those  clerks,  as  well 
as  the  clerks  of  subordinate  Courts,  to  furnish  the  necessary  in- 
formation. If  there  is,  ought  it  not  to  be  enforced ;  or  if  it  cannot,  is 
it  right  to  give  to  the  public  certain  statistics  with  the  caution  that 
they  are  defective,  and  so  not  reliable  ?  Subject  to  this  observation 
there  appears  the  following  entry  of  causes  brought  into  the  Outer 
House  within  the  years  included  in  this  table : — 1871,  947 ;  1872, 
1254 ;  1873, 1321 ;  1874,  830;  1875, 1146. 

We  are  at  a  loss  to  discover  how  the  gross  total  of  cases  in 
dependence  at  the  close  of  each  year  is  either  augmented  or 
diminished  by  "causes  transferred  from  one  Lord  Ordinary  to 
another,"  any  more  than  a  man  transferring  his  cash  from  one 
pocket  to  another  by  such  transferrence  is  made  either  richer  or 
poorer.  The  same  table  gives  other  minute  details,  some  of  little 
importance,  such  as  whether  a  case  comes  into  Court  by  summons, 
or  petition,  or  by  "  writ  other  than  summons  or  petition."  The 
result  of  final  judgments  are  worth  recording.  We  only  take  the 
year  1875.  Of  825  judgments,  597  were  for  the  pursuer,  202  for 
defender,  and  26  of  a  mixed  character.  But  a  striking  circumstance 
is  brought  out  that  the  successful  pursuers  got  costs  in  484  cases, 
and  were  denied  them  in  111,  whilst  the  defenders  gaining  tiieir 


JUDICIAL  STATISTICS.  549* 

causes  got  costs  in  128  cases,  and  were  refused  in  72.  Becourse 
to  juries  are  returned  as  being  small  in  the  Outer  House  during  the 
series  of  years.  In  1873  these  are  set  down  at  24,  in  1874  at  9,  and 
only  6  appear  in  1875,and  of  these  6  the  defender  had  the  verdict  in  4, 
leaving  only  2  for  the  pursuer.  At  a  farther  portion  of  the  Report 
some  very  uninteresting  tables  are  given  applicable  to  the  Outer 
House.  The  value  of  these  may  be  tested  by  the  curious  fact  that 
on  page  74  there  is  a  table  applicable  to  the  years  1860  to  1873 
inclusive,  and  the  columns  of  which  present  one  entire  blank !  From 
one  table  we  learn  that  one  unfortunate  lingerer  has  been  in  Court 
since  20th  May  1830,  nearly  completing  its  jubilee  of  judicial  life. 
The  next  table  in  order  (though  seemingly  misplaced)  is  devoted 
to  the  Inner  House.  Here  the  same  remark  requiring  explanation 
was  made  on  a  similar  point  in  the  Outer  House,  as  it  L<)  not 
obvious  how  the  transferrence  of  causes  from  one  division  to  the 
other  can  add  or  subtract  from  the  "  total  causes  before  the  Court." 
The  result  of  appeals  from  the  Outer  House  is  so  important,  that 
we  give  the  figures  for  the  whole  series  of  years : — 

1871.  1872.  1873.  1874.     1875. 

Adhered  to       ...'..        90  73  112  118      123 

With  alterations       ,        ...        12  7  8  82 

Beversed 27  40  31  33        39 

Partially  adhered  and  partially  reversed     22  16  14  16        17 

161       136        165        175      181 
Tiialflbyjury       ....        13         14  14  17        13 

It  appears  that  within  the  year  825  judgments  were  given  in  the 
Outer  House.  The  oldest  thus  disposed  of  was  initiated  in  1865, 
having  the  lifetime  of  ten  years.  Although  it  is  favourable  to 
observe  the  dispatch  between  closing  a  record  and  pronouncing 
judgment,  yet  some  few  extend  beyond  100  weeks,  and  three  even 
above  200  weeks.  But  this  delay  may  admit  of  most  satisfactory 
explanation. 

One  crucial  table  is  to  be  found  on  page  79,  giving  the  results  of 
judgments  of  Lord  Ordinaries  brought  by  appeal  under  review  of 
the  Inner  House.    The  results  are  as  follows : — 


Late  Lord  Mackenzie 

Lord  Mare 

Lord  Gifford 

Lord  Shand 

Lord  Young 

Lord  Crai^hill 

Lord  Cumehill 

Lord  Butherfurd  Clark 


Affirmed.        Reversed.  Partly  both. 

10  6  1 

—  1  — 

6  12 

22  6  7 

33  0  4 

21  6  1 

30  9  2 

3  2  — 


The  Beport  would  have  been  rendered  still  more  complete  had  it 
given  the  cases  appealed  to  the  House  of  Lords  and  the  results. 

The  Beport  on  Sheriff  Courts  commences  with  a  table  of  business 
in  these  Courts  from  1871  to  1875  inclusive.  In  the  first  year  of 
the  series  there  were  cases  initiated  within  the  year  in  the  Ordinary 
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Court,  6836,  and  in  the  last  of  the  series,  7791.    In  the  first  year 

there  were  718  appeals  from  the  Substitutes  to  the  principal  Sheriffs^ 

and  in  the  Isst  year,  985.    The  results  were  as  follows : — ^Affirmed 

(not  '' sustained"  as  persistently  adopted  in  the  Bepofts,  an  appeal 

sustained  implies  a  reversal,  not  an  affirmance),  in  the  first  year,  517  ; 

reversed,  127;  and  mixed  judgments,  74.    In  the  last  year  there 

were  740  afiSnnations,  128  reversals,  and  117  mixed  judgments.    In 

another  table  the  number  of  appeals  in  all  cases  is  set  down. 

In  1875,  as  a  negative  quantity,  it  is  stated  that  in  1699  cases 

there  was  no  appeal!      In  836  there  was  one  appeal,  and  in 

two  cases  there  were  the  extraordinary  number  of  six  appeals, 

and  in  one  upwards  of  six  appeals.    How  this  could  occur  under 

the  Act  1853  requires  explanation.     Under  the  Act  1867  there  can 

at  the  utmost  now  be  only  three  appeals  in  any  casa      The 

exceptional  case  is  under  the  Glasgow  Court,  where  perhaps  the 

residence  of  the  principal  Sheriff  may  afford  facilities  for  appeals 

denied  to  other  Courts.    There  is  a  tell-tale  table  disclosing  the  time 

"between  the  SherifiTs  jpossemow  (?)  of  completed  {T)  cause,  and  date  [J) 

of  judgment."    This  table  is  highly  complimentary  to  Sheriffs  as 

denoting  their  prompt  diligence  in  discharge  of  duty.     The  great 

majority  are  returned  as  fulfilling  their  functions  withm  one  week,  a 

few  are  extended  to  four  weeks,  though  one  finds  itself  from 

Kilmarnock  (distinguished  for  nightcaps)   under  the  head  of  19 

weeks.     The  reporter  extends  here  his  columns  most  unnecessarOy 

(except  for  the  benefit  of  Her  Majesty's  Printers)  to  no  less  than  47 

weeks,  but  has  been  unable  to  pillory  any  Sheriff  within  these 

empty  nets.    With  equal  propriety,  and  greater  benefit  to  the  Press, 

he  might  have  indefinitely  extended  the  meshes  of  his  net  to  the 

Greek  Kalends.    Strange  to  say,  the  amount  of  the  sums  or  values 

in  contest  in  the  Ordinary  Courts  are  not  given,  yet  in  the  Debts 

Recovery  Court,  the  Sheriffs'  and  Justice's  Small  Debt  Courts,  these 

are  given  usqua  ad  nauseum.     Though  the  principal  sums  at  stake 

are  withheld,  it  is  stated  that  a  sum  of  £16,166  is  said  to  have  been 

awarded  in  1875,  and  the  party  litigant,  whether  pursuer  or  defender, 

to  whom  or  against  whom,  is  minutely  recorded.     This  we  venture 

to  doubt,  on  enquiry,  would  be  found  very  far  from  an  accurate 

result,  and  though  it  was,  it  is  not  of  the  least  importance  for  any 

practical  result.    The  largest  number  of  cases  initiated  in  the  year 

1875  is  opposite  the  Glasgow  Court,  giving  1687.    Edinburgh  ranks 

next,  with  772 ;  and  Aberdeen  third,  with  557.     Kinross  numbers 

the  smallest,  with  only  5  cases  seeking  refuge  in  the  portals  of 

that  little  county.       Cromarty  claims  9,  and  Fort-William  rises 

to   11  new-bom  cases  within  the  year.    The  oldest  case  on  the 

roll  is  claimed  by  Edinburgh,  having  the  year  of  its  nativity  1862. 

The  great  and  varied  classes  of  misceUaneous  and  administrative 

business  yearly  imposed  on  Sheriffs,  without  any  increase  of  salary, 

are  now  increased  to  seventeen  distinct  and  incongruous  and  not 

unfrequently  unjudicial  and  non-official  business.    Amongst  the 
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number  are  applications  under  the  Lunacy  Acts,  imposing  great 
delicacy,  and,  as  has  been  evidenced  in  several  actions  at  law,  serious 
responsibilities.  The  extraordinary  increase  of  mental  maladies  is 
shown  that  from  1873  to  1875  the  average  of  such  applications  to 
SherifiTs  was  in  these  years  2036,  in  1875  the  number  was  2042. 

The  Eeport  next  takes  up  that  branch  of  the  Sheriffs*  Court 
called  the  "Debts  Recovery  Court."  One  would  have  supposed 
that  this  strange  name  should  have  applied  to  all  the  branches  of 
the  Court.  It  is  somewhat  singular  that  in  the  same  Court  one 
distinct  formula  should  exist  for  certain  debts  under  £12 ;  another 
for  certain  other  debts  above  that  sum  and  under  £50;  and  a 
third  riding  over  them  all  from  the  lowest  case  to  the  utmost 
known  amount.  Of  all  the  forms  of  process  this  medium  stage 
is  the  most  anomalous.  It  has  some  characteristics  of  the  Small 
Debt  Court,  and  some  of  the  Ordinary  Court,  admitting  an  appeal 
to  the  Sheriff  in  all  clai^is,  and  to  the  Court  of  Session  in  those 
above  £25.  The  Commission  of  1868  recommended  the  abolition 
of  this  mongrel  tribunal,  and  now  that  the  Act  1876  has  amal- 
gamated the  forms  in  ordinary  and  summary  cases  in  the 
Ordinary  Court,  it  is  much  to  be  regretted  it  did  not  abolish  the 
other  two  branches,  and  unite  them  on  one  stock,  applicable  to 
speedy  and  substantial  justice  in  all  cases. 

This  mixed  Court  appears  to  the  reporter,  but  to  no  other,  an 
especial  favourite,  since  he  has  devoted  nine  folio  pages  to  the 
minutest  details,  whilst  seven  similar  pages  were  all  which  could  be 
spared  to  the  Supreme  Courts  with  its  outer  fane,  or  Court  of  the 
Gentiles,  and  its  inner  temples  of  justice.  Whilst  the  sums  in 
dispute  are  not  recorded  either  in  the  tables  of  the  Supreme 
Court  or  Sheriff  Ordinary  Court,  this  is  minutely  attempted 
in  the  Debts  Eecovery  and  the  Small  Debt  Courts  with  its 
Circuits,  and  the  Small  Debt  Courts  of  the  Justices.  Not  only 
is  the  sums  claimed  stated,  but  "how  much  decerned  for,"  and 
"how  much  not  decerned  for,''  "allowing  full  claim,"  "allowing 
partial  claims  or  otherwise,"  and  once  more  "disallowing  the 
whole,"  "disallowing  partly."  Not  content  with  declaring  the 
cases  whilst  in  Court,  Justice  of  Peace  decrees  are  traced  beyond, 
and  the  executionals  are  thus  tabulated  at  p.  124: — "Total  sales 
reported,  76 ;  total  sums  in  decrees,  £204,  14s.  9d. ;  total  expenses, 
£12,  16s.  3d.;  free  proceeds  of  sale,  £221,  2s.  lOd.;  total  expenses 
of  poinding  and  sale,  £65,  Os.  3d.;  total  surplus  paid  to  debtors, 
£7,  17s.  5d."  Who  will  after  this  dare  say  that  Lex  de  minimus 
nan  curcU.  But  the  question  ever  occurs  in  wading  though  this 
mare  magnum  of  costly  figures,  Cui  bono,  what  earthly  advantage  can 
the  most  insane  statist  derive  from  such  a  concourse  of  atoms  ? 

We  only  deem  it  worth  while  to  record  that  in  the  year  1875 
there  were  4313  cases  enrolled  in  the  Debts  Recovery  Court  The 
total  amounts  claimed  was  £66,204,  18a  2d.  But  decrees  in 
absence  were  given  to  the  extent  of  £45,317, 10s.  5d.,  and  in  foro, 
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£20,887,  7s.  9i  The  numerous  and  minute  dissections  of  these 
cases  no  person  will  attempt  to  follow^  and  so  we  tiy  not  the 
patience  of  our  readers  with  such.  • 

In  the  Sheriffs'  Small  Debt  Courts  there  were  44,847  claims 
brought  within  the  year  1875: — "The  debts  claimed  being  £157,431, 
14s.  2d.;  decrees  in  absence  being  given  for  £107,265,  7s.  Id.,  and 
inftyro  for  £50,166,  78.  Id."  The  greatest  number  is  set  down  to 
Glasgow  at  15,860,  and  the  next  highest  to  Edinburgh  with  3087. 
One  fact  is  disclosed  from  these  tables,  that  the  Sheriffs'  Small  Debt 
Circuits  are  now  no  longer  necessary  in  most  quarters.  In  the  year 
1838,  when  the  Circuits  were  instituted,  the  railway  system  was  in 
its  infancy,  but  now  that  it  encompasses  the  ground  as  a  net,  it  is 
easier  for  litigants  to  resort  to  the  County  Court  than  await  the 
migratory  Sheriff  at  a  distance  of  some  months.  This  fact  is  shown 
in  these  tables  by  nU  of  cases  being  the  response  given  to  some 
Circuits  stiU  preserved  in  name ;  whilst  one,  four,  and  five  appear 
as  all  the  cases  enrolled  within  the  year.  It  is  not  generally  known 
that  Sheriffs  have  to  defray  their  own  travelling  expenses. 

The  Justice  of  Peace  Small  Debt  Courts  in  1875  had  14,112 
new  cases,  enrolling  claims  amounting  to  £24,337, 7s.  6d.,  of  which 
sum  £16,885,  6s.  7d.  was  decerned  in  absence,  and  £7452,  Os.  lid 
infoTo,  Glasgow  had  the  chief  share  of  this  business,  being  4658 
cases.  Edinburgh  city  had  1875,  and  county,  1963.  A  few  large 
towns  have  a  considerable  number  of  cases  in  this  Court.  But  by 
far  the  greater  number  of  counties  have  no  such  Court  The 
Sheriff  Small  Debt  Courts  have  in  this  way  uprooted  these  Justice 
Courts.  We  formerly  noticed  that  the  many  cases  which  by 
statute  are  still  only  cognizable  by  the  Justices  find  no  place  in 
these  tables,  though  several  of  them  may  be  scanned  by  diligent 
search  of  the  Police  and  Prison  Statistics. 

Perhaps  by  far  the  most  valuable  of  the  tables  are  those  at  the 
close,  and  as  relating  to  Bankruptcy  in  1874,  which  recommend 
themselves  not  only  to  the  legalist  but  to  the  mercantile  community, 
alike  in  England  as  in  Scotland.  These  would  be  well  to  be 
separately  printed  and  published.  No  report  of  these  is  given  for 
1875,  and  no  reason  assigned  for  the  omission.  In  1874  there 
were  awarded  382  sequestrations.  The  gross  estate  was  valued  at 
£353,492,  4s. ;  debts  recovered  by  the  trustee,  and  the  debts  ascex- 
tained  by  the  trustee,  £797,659.  We  cannot  enter  into  the  details, 
but  all  of  which  are  of  much  importance,  and  contrast  greatly 
with  the  minviuB  bestowed  on  the  details  of  Small  Debt  cases, 
which  can  have  no  interest  save  to  the  parties  themselves.  The 
table  with  reference  to  Judicial  Factories  is  also  of  much  practical 
and  general  importance.  The  Beport  concludes  with  the  details  of 
Becords  of  Deeds,  Protests  on  Bills,  Certificates  of  English  and 
Irish  Judgments,  of  Adjudications,  of  Sasines.  All  of  these  are 
simple,  and  fill  no  great  space,  and  are  of  no  smaU  importance. 

We  have  thus  once  more  attempted  to  give  an  outline  of  this 
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ponderoos  volume  of  133  folio  pages.  Again  we  express  our 
opinion,  which  any  one  who  will  venture  to  scan  the  Beport  will 
coincide  with,  that  if  the  grain  were  separated  from  the  chaff,  one- 
tenth  would  amply  suf&ce  for  any  matter  worth  recording.  It 
would  be  well  before  the  learned  statist  be  again  called  to  collect 
the  details  for  another  year,  that  he  should  have  some  consultation 
with  jurists  as  to  what  is  really  of  essence  and  what  is  merely 
illusory.  The  collection  of  the  details  imposes  a  great  and  thank- 
less task  on  the  officials  in  the  judicatories.  We  are  not  surprised, 
therefore,  to  find  that  some  refuse  to  comply  with  work  requiring 
great  labour,  aud  which  is  of  no  earthly  use.  If  the  enquiry  were 
confined  to  the  real  salient  points  of  general  utility,  the  informa- 
tion would  be  gladly  supplied,  and  the  results  received  by  the 
public  with  gratitude.  H.  B. 
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Stbieikg  proofs  of  the  tendency  of  all  modem  legislation  to 
harmony  of  views  and  identity  even  of  positive  rules,  are.  to  be 
found  in  the  new  laws  of  the  Grerman  Empire  respecting  personal 
status  and  the  marriage  relation,  which  took  effect  on  the  1st  of 
January  1876.  They  not  only  transfer  the  whole  system  of 
registration  of  births,  marriages,  and  deaths  to  the  civil  authorities, 
and  make  marriage  dependent  for  its  validity  merely  upon  the  civil 
contract,  and  do  away  with  many  of  the  old  canonical  impedi- 
ments, but  they  abolish  the  "  divorce  from  bed  and  board."  Wher- 
ever the  divorce  a  mesrui  et  thoro  has  heretofore  been  granted,  there 
shall  hereafter  be  a  full  divorce  a  vinculo. 

Another  law  taking  effect  at  the  same  time,  changes  the  age  of 
majority  from  that  heretofore  observed  in  all  civil  law  countries,  to 
the  one  so  familiar  to  us  in  England  and  America,  twenty-one 
years.  The  marriage  law  above  referred  to  introduces  a  new  period 
of  ''majority  for  marriage  purposes,  viz.  the  age  of  twenty  for 
males,  and  of  sixteen  for  females. 

But  even  changes  of  positive  legislation,  perhaps,  do  not  promise 
80  much  for  the  profitable  comparison  of  various  systems,  and  for 
the  science  of  comparative  jurisprudence,  which  may  be  hoped  for, 
one  day,  as  its  result,  as  do  the  present  tendencies  on  all  sides  to 
treat  the  material  law  in  a  common  scientific  method  While  our 
common  lawyers  are  making  some  litUe  effort  at  a  more  systematic 
and  orderly  classification  of  their  great  stores  of  adjudged  cases,  the 
Germans,  on  the  other  hand,  have  made  a  marked  advance  toward 
the  recognition  of  such  cases  as  the  true  foundation  of  a  scientific 
jurisprudence.  It  is,  indeed,  a  mere  vulgar  error  on  the  part  of 
some  of  our  own  writers  to  suppose  that  the  doctrine  of  "precedent " 
is  peculiar  to  English  law,  and  that  the  civilians  ignore  previous 
decisions  entirely.    The  great  collections  of  such  decisions  in  every 


554  NOTES  OF  CUBRENT  GBBMAN  LAW. 

« 

century,  from  that  of  the  glossators  down,  are  enough  to  refute  this 
delusion.  Still  it  is  true,  that  until  very  recently  their  use  on  the 
Continent  has  been  chiefly  confined  to  practical  lawyers,  and  that 
the  jurists  who  have  taught  law  and  written  upon  it  rarely  conde- 
scended to  quote  a  decision.  The  recent  change  in  this  respect  will 
be  evident  to  any  one  who  will  compare  such  a  work  as  the 
"  Pandekten  "  of  Windscheid  (the  present  distinguished  successor 
of  Vangerow  at  Heidelberg)  with  similiar  works  by  even  so  recent 
jurists  as  Pucbta,  Savigny,  etc.  In  the  German  legal  periodicals 
it  is  not  uncommon  now  to  see  discussions  of  legal  doctrine  fully 
illustrated  by  references  to  the  "  Archives "  and  other  collections 
of  recent  decisions ;  and  most  of  these  periodicals  devote  a  consider- 
able part  of  their  space  to  such  "  reports,"  or  '*  digests,"  as  they 
may  not  improperly  be  called.  Many  of  them  are  exceedingly  well 
done,  and  American  reporters  and  writers  of  opinions  could  learn 
useful  lessons  of  brevity,  directness,  and  point  from  them.  They 
seem  to  have  gained  in  these  respects  within  a  century  as  much  as 
English  and  American  reports  have  lost  within  the  same  time.  It 
is  interesting  to  compare  such  a  series,  for  instance,  as  SeufiTert's 
with  the  Meditationes  ad  Pandectas  of  Leyser,  which  answered  the 
purpose  of  reports  in  the  eighteenth  century.  But  we  must  not 
digress  for  this  purpose  now.  Many  of  the  decisions  recorded  in 
SeulTert  are  directly  in  point  upon  the  questions  most  discussed  in 
our  Courts ;  and  while  we  have  no  desire  to  add  to  the  already 
extravagant  number  of  ''authorities"  heaped  up  in  the  briefs  of 
ambitious  young  lawyers,  anxious  to  show  their  learning,  or  in- 
dustrious in  copying  footnotes,  yet  we  venture  to  think  that 
private  study  could  often  be  much  worse  employed  than  in  com- 
paring these  decisions  with  our  own,  and  in  weighing  the  apparent 
or  r^  discrepancies  in  the  various  rcUioTies  decidendi. 

At  all  events,  where  such  a  doctrine  as  that  of  "  mistake  of  law" 
has  been  adopted  bodily  from  the  civil  law,  and  has  led  to  so  much 
confusion  in  the  attempt  to  adapt  it  to  its  new  surroundings,  there 
can  be  no  objection  to  seeking  its  rational  explanation  in  the 
jurisprudence  from  which  it  was  originally  borrowed.  A  case  in 
the  last  number  of  Seuffert's  "  Archiv"  seems  to  us  well  worth  notice 
in  its  bearing  on  this  much-mooted  question.  It  holds  that  the 
essential  question  in  all  cases  of  mistake  is  whether  the  mistake  is 
excusable  or  not ;  and  that  the  common  rule  by  which  mistakes  of 
fact  are  to  be  excused,  and  mistakes  of  law  not,  must  be  interpreted 
with  reference  to  this.  It  is  not  to  be  presumed  that  every  man 
can  know  all  the  circumstances  of  fact  by  which  he  is  surrounded, 
and,  therefore,  when  he  asks  relief  against  a  mistake  of  fact  he 
receives  it,  if  the  mistake  was  not  due  to  his  own  negligence.  But 
in  regard  to  mistakes  of  law  the  presumption  is  different,  since 
eveiy  one  is  presumed  to  know  the  law,  and  in  cases  of  doubt  can 
seek  advice  from  counsel.  Still  there  are  cases  even  here  in  which 
a  person  may  be  ignorant  of  a  rule  of  law,  or  may  mistake  the  true 
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e£fect8  of  such  a  rule,  without  being  guilty  of  such  negligence  as 
deprives  him  of  the  right  to  relief.  Under  such  circumstances  a 
mistake  of  law  should  no  more  prejudice  the  maker  than  a  mistake 
of  fact. 

In  other  words,  the  German  Court  would  state  the  rule  thus : 
Belief  against  mistakes  must  depend  ultimately  on  the  question 
whether  the  party  is  to  blame  for  them  or  not.  In  mistakes  of 
fact  he  presumably  is  not  to  blame  (a  real  mistake  being  shown), 
and,  therefore,  is  to  be  relieved,  In  mistakes  of  law  he  presum- 
ably is  to  blame,  but  even  here  may  counteract  this  presumption  by 
showing  that  his  mistake  was  excusable,  and  may  then  be  relieved. 
Of  the  countless  pages  in  our  reports  on  this  vexed  question,  we 
know  none  that  contain  a  better  solution  of  it  on  principle  than 
this  very  simple  ona 

Another  case  in  the  same  Court,  also  on  a  question  of  mistake,  is 
worth  comparing  with  several  recent  decisions  of  our  American 
Courts  on  precisely  the  same  question.  Will  a  policy  of  life  insur- 
ance be  avoided  by  a  mistake  of  the  insurer  as  to  the  condition  of 
health  of  the  insured  at  the  time  ?  It  was  argued  for  the  insurer 
that  such  a  mistake  affected  the  subject-matter  of  the  contract, 
and  that,  therefore,  the  contract  itself  was  void,  there  being  no 
real  meeting  of  minds.  But  the  Court  held  that  it  was  only  a 
mistake  as  to  the  motives  for  entering  into  the  contract,  and,  there- 
fore, did  not  affect  the  contract  itself,  unless  there  was  fraud  or 
improper  concealment  of  the  facts  by  the  insured.  It  will  be  noticed 
that  no  technical  doctrines  of  warranty,  etc.,  figure  in  the  grounds 
of  the  judgment,  but  it  is  decided  on  the  common  rules  of  contract 

When  a  life  insurance  company  has  paid  a  policy  on  the  life  of 
a  man  killed  by  the  negligence  or  misconduct  of  another  (or  of  a 
railroad  company,  etc.),  can  it  recover  the  amount  from  him  who  is 
legally  responsible  for  the  death  ?  This  question  has  been  recently 
before  the  Supreme  Appellate  Court  of  Berlin,  and  by  them  is 
answered  in  the  negative.  The  right  to  compensation  in  such  cases 
belongs  only  to  those  who  have  some  interest  in  the  thing  destroyed, 
not  to  those  whose  loss  grows  out  of  a  mere  contract.  And  the 
principles  by  which,  in  other  cases  of  insurance,  the  insurer  may 
succeed  to  the  rights  of  the  party  whom  he  has  indemnified,  has  no 
application  to  life  insurance,  which  is  not  a  contract  of  indemnity 
at  all. 

The  Court  at  Leipzic,  already  quoted,  has  decided  that  the  German 
law  of  June  7, 1871,  which  makes  railroad  companies  responsible 
for  all  deaths  not  caused  by  vis  major  or  the  party's  own  fault, 
creates  a  purely  statutory  obligation,  and  not  one  ex  delicto,  and, 
therefore,  that  the  company  is  responsible  for  the  deaths  of  pas- 
sengers caused  by  accident  not  coming  under  the  head  of  vis  major. 

Thoughtful  students  of  politics  and  constitutional  law  have  long 
appreciated  the  value  of  the  lessons  to  be  derived  from  the  "  Holy 
Eoman  Empire  of  the  German  nation,"  for  all  peoples  which,  like 
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the  United  States,  were  trying  the  experiment  of  dual  sovereignty. 
Under  the  greatest  diversity  of  outward  forms,  it  was  seen  that 
the  questions  raised  and  the  issues  discussed  or  fought  out  between 
the  Emperor  and  the  princes  claiming  territorial  sovereignty  were 
the  same  in  principle  with  those  which  have  so  agitated  the  first 
century  of  the  American  Union.     Perhaps  the  lesson  was  none  the 
less  instructive,  if  rightly  studied,  because  the  course  of  events  in  the 
two  countries  has  been  so  different — ^the  older  nation  falling  to 
pieces  in  a  course  of  long  decay  by  the  growth  of  the  rights  and 
powers  of  the  component  parts,  until  they  became  in  reality  indepen- 
dent States,  while  in  the  younger  the  centripetal  forces  have  always 
kept  the  upper  hand  and  have  gone  far — as  some  think,  even  too 
far  already — ^towards  welding  thirteen  independent  States,  with 
their  accessions,  into  a  single  nation.    But  be  this  as  it  may,  it  is 
certainly  very  interesting  to  see,  in  the  revived  German  Empire, 
legal  problems  working  themselves  out  which  present  a  remarkable 
analogy  to  those  so  familiar  to  the  American  Bar  of  the  present  day, 
in  respect  to  the  division  of  jurisdiction  between  the  State  and 
Federal  Courts.     An  article  in  the  last  number  of  the  Deutsche  Justiz- 
Zeitung,  discusses  the  proposed  laws  by  which  the  jurisdiction  of 
the  imperial  and  territorial  Courts  respectively  is  to  be  fixed.     The 
article  is  too  long  to  translate,  and  some  parts  of  it  would  have  little 
interest  or  meaning  for  the  American  lawyer,  as,  for  instance,  the 
difiiculties  caused  by  the  distinction  between  judicial  and  adminis- 
trative jurisdiction,  which  our  law  and  the  English  get  rid  of  by 
entirely  ignoring  the  latter.     On  the  other  band,  the  new  laws  will 
abolish  entirely  those  ecclesiastical  and  patrimonial  jurisdictions 
which  form  so  strong  a  contrast  with  our  American  notions  of 
judicial  power,  and  will  declare  that  "all  Courts  belong  to  the 
State,"  in  words  that  we  should  readily  accept,  though  the  principle 
is  so  familiar  to  us  that  we  hardly  think  of  expressing  it.     Some 
very  curious  examples  are  given  of  the  state  of  things  which  this 
change  will  destroy.     In  certain  provinces  of  Hesse  Darmstadt,  for 
instance,  all  matrimonial  causes  were  heard,  in  the  first  place,  in 
the  Bishop's  Court  of  Mayence ;  then  on  appeal  before  the  Arch- 
bishop of  Freiburg ;  and  finally,  in  the  thiid  instance,  before  the 
Pope — no  one  of  the  tribunals  belonging  to  the  country  in  which 
the  cause  arose,  and  whose  citizens  were  the  litigants !    In  Prussia 
it  was  the  private  right  of  an  individual,  the  Prince  of  Weid,  to 
appoint  a  considerable  number  of  district  Judges. 

But  passing  from  relics  of  the  Middle  Ages  like  these,  which  are 
mentioned  here  only  to  illustrate  the  superficial  difference  of  the 
two  systems  of  jurisprudence,  we  find  their  essential  sameness  when 
we  come  to  the  important  question  of  the  relations  between  the 
two  sets  of  Courts — those  of  the  Empire  and  those  of  the  States. 
Here  an  American  lawyer  finds  himself  on  familiar  ground.  In 
words  even  briefer  and  more  pregnant  than  those  which  make  the 
Federal  constitution,  laws,  etc.,  "  the  supi-eme  law  of  the  land,"  the 
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German  lai^  starts  with  the  principle  that  "  the  law  of  the  Empire 
overmles  the  law  of  the  State/'  and  it  may  be  worth  our  while  to 
compare  briefly  the  rules  by  which  this  precedence  is  maintained 
in  practice,  with  the  well-]mown  provisions  of  our  own  Constitu- 
tion and  Judiciary  Act. 

The  first  dififei*ence  that  strikes  us  between  the  German  and 
American  systems  is  one  of  great  importance — one  that  ex- 
presses much  in  a  few  words.  With  us  the  rules  of  procedure  are 
fixed  by  the  States,  and  the  Federal  Courts  for  the  most  part  con- 
form to  them.  In  Germany  the  whole  code  of  procedure,  including 
the  rules  of  evidence,  is  of  imperial  origin,  and  the  territorial  Courts 
have  only  to  foUow^  Any  lawyer  who  has  studied  ever  so  little 
the  history  of  his  art,  can  foretell  what  in  the  course  of  time  must 
be  the  results  of  either  rule.  The  power  that  controls  procedure 
will,  in  the  end,  shape  the  entire  law ;  and  in  this  view  the  changes 
that  have  of  late  been  made  in  the  course  of  Federal  legislation  on 
the  subject  may  prove  to  be  but  the  thin  end  of  the  wedge.  But 
this  is  aside  from  our  proper  subject,  and  we  do  not  mean  to  discuss 
here  the  question  whether  uniformity  of  procedure  for  all  American 
Courts  would  be  desirable  or  not.  In  Germany  the  advantage,  not 
to  say  the  necessity,  of  the  rule,  is  probably  beyond  all  dispute. 

The  rule,  by  the  way,  applies  only  to  the  "  ordinary"  as  distinct 
from  the  extraordinary  or  special  (besanderem)  practice ;  a  distinc- 
tion we  cannot  stop  to  explain  in  detail,  but  which  may  be  roughly 
compared  to  our  familiar  distinction  between  "  actions"  and  "special 
proceedings."  Now  the  different  States  of  the  Empire  have  power 
by- legislation  to  convert  ordinary  into  extraordinary  jurisdiction. 
Is  there  not  here  a  means  by  which  the  control  of  the  Empire  might 
be  evaded,  if  a  State  were  strong  enough  to  make  the  experiment. 

The  chief  guarantee  of  the  supremacy  of  the  laws  of  the  entire 
body — Union  or  Empire — short  of  physical  force,  must  always  be  in 
the  ultimate  power  of  appeal  And  it  is  just  here  that  the  German 
system  seems  to  us  to  be  weakest  in  comparision  with  the 
American.  We  miss  any  such  effective  provision  as  allows  any 
decision  unfavourable  to  the  powers  of  the  Union  to  be  taken  into 
its  highest  Appellate  Court,  a  provision  matchless  for  purposes  of 
defence,  while  confining  that  Court  to  its  legitimate  sphere  as  well 
as  any  mere  form  of  words  can  do  it  The  chief  object  of  the 
German  law  seems  to  be  to  secure  harmony  and  consistency  in  the 
theoretical  exposition  of  the  law,  not  to  maintain  its  practical 
power.  This  is  effected  by  the  process  of  rernsio  injwre,  somewhat 
analogous  to  our  common  law  writ  of  error,  but  still  more  so  to  the 
French  process  of  casscUion.  It  is  not  an  appeal,  for  it  has  nothing 
to  do  with  the  correctness  or  incorrectness  of  the  decision  below 
upon  matters  of  fact.  There  is  not  even  any  such  device  as  that 
familiar  to  English  lawyers,  by  which  a  question  of  fact  is  turned 
into  a  question  of  law,  by  means  of  a  motion  for  new  trial,  eta 
The  revision  is  based  entirely  on  the  assumption  that  the  judgment 
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of  the  lower  Court  is  inconsistent  with  a  statute  or  a  settled  rule  of 
law.    And  in  the  German  system  of  law,  this  must  be  a  rule  common 
to  the  whole  Empire,  or  the  imperial  Courts  cannot  take  cognizance 
of  the  revision.    If  the  rule  is  one  peculiar  to  a  single  State,  then 
the  highest  Court  of  that  State  has  -final  jurisdiction  of  that  case. 
The  analogy  with  our  rule  as  to  the  interpretation  of  State  con- 
stitutions, laws,  etc.,  is  here  evident.    But  suppose  the  State  rule 
itself  is  inconsistent  with  that  observed  by  the  higher  power  ?     Or 
to  express  it  more  consistently  with  Grerman  ideas,  suppose  a  rule 
recognized  only  within  the  territory  of  a  single  State  is  of  such 
importance  in  its  bearings  on  the  whole  theory  of  law  that  its 
proper  interpretation  is  of  consequence  to  the  entire  Empire?    The 
provision  against  this  diflSculty  is  very  characteristic  of  the  entire 
system.     The  Emperor  and  his  council  can  provide  by  ordinance 
that  in  such  cases  the  imperial  Courts  have  jurisdiction,  although 
the  rule  is  a  local  one.     It  is  also  very  characteristic  that — ^for  the 
sake  of  symmetry,  we  suppose — they  may  also  provide  that  those 
Courts  shall  not  have  jurisdiction  of  rules  extending  beyond  any 
single  local  jurisdiction,  when  they  are  so  trivial  that  their  uniform 
interpretation  is  a  matter  of  no  importance.    One  cannot  but  be 
struck  here  with  the  difference  in  the  point  of  view  from  which  the 
two  systems  are  regarded,  and  we  might  almost  say  constructed 
The  German  regards  it  as  the  first  object  that  the  law  should  be 
a  uniform  and  consistent  system.    The  Anglo-American  is  com- 
paratively indifferent  to  theoretical  symmetry  if  he  can  furnish  a 
sufficient  safeguard  against  every  practical  wrong. — Southern  Law 
Review. 
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In  the  case  M'MUlan  (28th  Nov.  1850, 13  D.  187),  Lord  Pullerton 
is  reported  to  have  said:  "A  mutual  will  has  this  consequence, 
that  it  is  not  merely  a  declaration  of  intention,  but  an  obligation 
not  to  revoke.  Thus  far  a  mutual  will  is  a  sort  of  contract"  It  is 
one  of  these  concise  and  definite  dicta  which,  by  dint  of  frequent 
repetition,  tend  gradually  to  become  fixed  legal  principles.  It  has 
been  so  repeated  in  numerous  decisions  on  mutual  settlements,  to 
some  of  which  we  shall  immediately  refer.  It  is  made  the  authority 
for  a  statement  of  the  law  of  revocation  by  Professor  Menzies 
(Conveyancing,  p.  481,  ed.  1863),  and  by  Professor  M.  Bell  (Lec- 
tures, ii.  p.  898,  1st  ed.).  These  two  expositors  agree  in  treating 
the  case  of  a  mutual  settlement  pure  and  simple  as  an  exception 
to  the  ordinary  law  that  the  right  to  revoke  a  testament  cannot  be 
given  up.  And  Professor  Bell  proceeds  to  explain  quite  generally, 
and  without  the  smallest  limitation,  that  ''  as  soon  as  the  deed  is 
executed  and  complete  it  becomes  irrevocable  by  any  one  of  the 
parties  separately,  even  as  to  estate  conveyed  exclusively  by  such 
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party ;  and  on  the  death  of  one  of  them  it  is  irrevocable  by  the 
others,  as  far  as  regards  third  parties  interested."  The  authority 
of  Lord  Fullerton  is  great,  but  the  decision  in  M^MUlatis  case,  far 
'from  supporting,  is  directly  against  so  broad  a  statement  of  the 
law.  There  was  in  that  case  a  rustic  mutual  will  caUing  itself  an 
agreement,  holograph  of  one  spouse  and  signed  by  both  spouses. 
On  the  death  of  the  spouse  wlio  had  written  the  will,  it  was  con- 
tended that  the  will  was  an  agreement,  and  that  as  it  had  not 
bound  the  surviving  spouse,  whose  subscription  was  not  legally 
authenticated,  it  could  not  receive  effect  as  regards  the  predeceaser^ 
property.  The  will  simply  expressed  the  good  old  Scotch  rule  that 
the  longest  liver  was  to  bruik  all,  and  did  not  contain  any  dis- 
position of  the  survivor's  estate.  There  was  therefore  no  question 
of  the  power  to  revoke  by  a  survivor.  But,  if  a  .mutual  will  be  a 
contract,  there  was  some  force  in  the  argument  that  only  one  party 
had  been  bound,  nor  was  the  result  different  because  the  survivor 
never  attempted  to  revoke.  Lord  Bobertson  thought  that  "  it  may 
have  been  one  consideration  leading  to  the  will  that  he  believed 
his  wife  had  effectually  left  all  she  had  to  him  in  the  event  of  her 
predecease."  But  both  he  and  the  Court  came  to  the  conclusion 
that  the  will  must  be  supported,  because,  as  Lord  Cunninghame  put 
it,  there  was  no  presumption,  such  as  exists  in  ordinary  agreements, 
that  where  one  party  was  set  free  the  other  had  the  will  to  be  set 
free  too.  But  we  do  not  intend  to  suggest  that  the  dictum  of  Lord 
Fullerton  is  the  source  of  this  doctrine.  In  the  valuable  work  on 
Deeds  published  by  Mr.  Duff  in  1840  the  following  passage  occurs: 
"*  Bevocation  is  competent  only  to  the  party  or  parties  who  made 
the  deed ;  and  unless  the  power  to  revoke  is  reserved  to  one  of  two 
parties  to  a  mutual  settlement  of  property  at  their  joint  disposal, 
it  thus  becomes  irrevocable  by  the  death  of  either."  The  authorities 
oited  for  that  proposition  are  Nicolsan,  16th  Dec.  1806,  M.  App. 
Legacy  No.  2,  and  Andersm,  27th  Jan.  1837,  F.  C.  D.  15,  433. 
The  rubric  of  Nicolsons  case  is  that  "  a  legacy  left  by  two  persons 
in  a  joint  settlement  does  not  lapse  by  the  death  of  the  legatee 
before  that  of  the  last  surviving  of  the  granters."  The  will  was  by 
'two  sisters,  who  gave  their  whole  property  to  two  trustees  and 
residuary  legatees,  subject  to  the  liferent  of  the  survivor  and  to 
payment  of  debts  and  legacies.  There  was  a  declaration  that 
**  those  succeeding  to  the  legatees  "  named  might  discharge  their 
legacies.  The  survivor  was  empowered  to  burden  the  subjects  with 
such  further  legacies  as  she  thought  proper:  and  ''full  power  was 
reserved  to  us  during  our  joint  lives  to  alter,  innovate,  and  revoke." 
The  Court  said  it  was  impossible  to  decide  the  case  either  way 
without  deviating  from  established  principle;  the  legacy  having 
lapsed  as  regards  one  sister  and  vested  as  regards  the  other.  They 
were  indeed  at  a  dead-lock,  and  many  of  them  wished  to  find  the 
pursuers  entitled  to  one  half  of  the  legacy.  But  this  itself  seemed 
inconsistent  with  legal  principle,  and  so  the  Court  fell  back  on  the 
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last  desperate  resource  of  appellate  jurisdiction — they  '*  adhered  by 
a  small  majority,"  observing  with  a  melancholy  satisfaction  that 
as  the  case  was  peculiar  it  could  not  be  of  much  consequence  as  a 
precedent  It  is  obvious  that  these  lucubrations  of  the  "  fifteen/' 
or  rather  their  casting  vote,  did  not  decide  the  proposition  in  Uie 
rubric.  There  was  a  mention  of  successors,  which  took  the  case 
out  of  the  ordinary  rule  of  lapse.  Then,  although  the  legatee  had 
predeceased  the  survivor,  the  latter  had  done  nothing  inconsistent 
.with  the  legacy  remaining  effectual.  Had  she  done  so,  two 
questions  would  have  arisen,  (1.)  whether  she  was  entitled  under 
the  deed  to  defeat  the  legacy  so  far  as  coming  from  her  sister's 
estate,  of  which  she  took  merely  the  liferent;  (2.)  whether  she 
had  irrevocably  bound  her  own  estate  to  satisfy  the  whole  or  a 
portion  of  the  legacy.  The  answer  to  the  first  question  would 
probably  depend  on  the  powers  of  alteration  given  to  the  survivor 
over  the  predeceaser's  testamentary  arrangement ;  the  second  ques- 
tion might  indeed  come  ultimately  to  the  same  issue,  but  it  would 
certainly  raise  the  question  how  far  the  settlement  was  a  contract. 
Even  if  NicoUon^s  case  decided  that  in  all  cases  the  intermediate 
deceaser  (if  we  may  coin  the  expression)  is  entitled  to  his  legacy^ 
it  would  not  follow  that  all  provisions  of  a  mutual  will,  not  hsing 
legacies,  must  be  observed  by  the  survivor  as  matter  of  contract 
From  the  nature  of  the  case  it  is  difficult  to  conceive  of  two  per- 
sons joining  to  give  a  legacy,  if  it  were  not  matter  of  agreement 
between  them  that  it  should  be  given ;  because  there  is  the  element 
of  joint  selection.  But  many  other  cases  are  possible,  and  there  is 
perhaps  no  better  test  than  that  originally  proposed  by  Lord 
Robertson  when  he  looked  at  the  mutual  provisions  as  if  they  had 
been  inserted  in  separate  wills.  The  second  authority  given  by 
Mr.  Duff  is  the  case  of  Anderson.  The  rubric  of  that  case  is 
as  follows :  ''  Terms  and  provisions  of  a  post-nuptial  contract  and 
subsequent  deed  of  settlement  by  the  husband  with  consent  of  the 
wife,  which  held  not  to  admit  of  a  power  of  revocation  by  the 
husband  on  the  death  of  the  wife,  or  to  imply  that  certain  legacies 
contained  in  the  deeds  had  become  ineffectual  in  consequence  of 
her  predecease."  As  the  rubric  suggests,  there  were  many  cir- 
cumstances in  this  case  to  specialize  it.  First  there  was  an 
obligation  by  the  spouses  '^  not  to  alter  these  presents  without 
mutual  advice  and  consent"  Then,  the  second  plea  for  the  de- 
fenders is  to  the  effect  that  the  deeds  were  not  revocable  because 
they  were  mutual  and  onerous  contracts,  whereby  the  pursuer's 
wife  gave  up  the  rights  of  her  next  of  kin  in  the  event  of  her 
predecease  in  return  for  the  provisions  thereby  made  in  favour  of 
her  children  and  grandchildren.  Lord  Jef&ey,  in  his  note  disposing 
of  the  case,  stated  his  opinion  that  the  husband  (pursuer)  might, 
notwithstanding  the  express  exclusion  of  power,  have  made  altera- 
tions on  the  joint  testamentary  arrangements,  if  only  his  own 
interests,  and  no  legitimate  interests  of  his  wife,  were  concerned. 
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But  then  he  introduces  his  doctrine  of  material  alteration.    ^*  The 
legatees  under  the  deed  of  1825  are  mostly  relatives  of  the  wife : 
at  all  event-s  they  must  be  presumed  to  be  persons  whom  she,  as 
well  as  the  husband,  intended  to  favour,  and  to  a  certain  extent  to 
favour  more  than  her  own  daughter.    When,  therefore,  she  chooses 
to  take  a  part  of  the  daughter's  provision  s^nd  to  give  it  to  those 
other  persons,  having  full  power  with  her  husband  to  do  so, 
she  truly  purchases  those  legacies  for  her  favourites,  by  the  part 
thus  sacrificed  of  her  daughter's  provision,  and  again  makes  a  joint 
and  remuneratory  deed  with  her  husband  as  truly  onerous  and 
therefore  as  irrevocable  as  the  original  deed  of  180-L"     Lord 
Jeffrey  adds  that   "he  thinks  it  impossible,  after  the  case  of 
Nicolson  that  a  single  judge  {however  inclined)  should  take  it 
upon  him  to  distinguish  between  the  parts  of  a  legacy  left  by 
joiiU  testatoi-s,  and  to  hold  that  it  might  be  revoked  by  the  sur- 
vivor, in  so  far  as  it  falls  on  his  property,  and  yet  be  irrevocable  in 
relation  to  the  part  which  affects  properties  at  the  disposal  (or 
joint-disposal)  of  the  predeceaser."     We  find  no  fault  with  the 
decision  in  Anderson's  case,  which  does  not  require  the  rubric  of 
Nicolson's  case  to  support  it.      Lord  Jeffrey  proceeds  on  the  re- 
muneratory  character  of  the  deeds,  from  which  he  infers  an  agree- 
ment not  to  alter.     It  was  perhaps  scarcely  necessary  to  do  so,  as 
there  was  also  an  express  agreement  not  to  alter  except  of  consent, 
which  necessarily  applied  to  a  deed  of  alteration  executed  of  con- 
sent, and  not  altering  the  powers  of  alteration  originally  reserved. 
But  whatever  be  the  connection  of  Anderson's  case  with  Nicolson's, 
it  is  clear  that  neither  of  them,  nor  both  of  them,  can  support  the 
unqualified  doctrine  of  Duff,  Menzies,  and  BelL     There  is  indeed  a 
manifest  fallacy  in  the  statement  of  Mr.  Duff.    No  doubt,  revoca- 
tion is  possible  only  by  a  granter;  but  because  two  parties  join  in 
granting  a  deed,  you  cannot  infer  that  the  deed  is  irrevocable 
except  of  joint  consent  without  assuming  the  de  quo  quasritur^  viz. 
that  there  are  no  separate  powers  of  revocation,  or,  if  you  please, 
that  quoad  revocation  there  are  not  more  deeds  than  one. 

We  now  turn  to  a  much  more  accurate  representation  of  the  law 
by  Mr.  M'Laren  ("  Wills  and  Succession,"  i.  p.  253) :  "  The  power  of 
revocation  possessed  by  the  granters  of  mutual  settlements  depends 
on  the  nature  of  the  instrument,  whether  voluntary  or  obligatory ; 
and  the  same  deed  may  be  obligatory  as  regards  the  mutual  or 
reciprocal  provisions  contained  in  it,  and  revocable  as  regards  the 
provisions  it  makes  for  third  parties."  The  authorities  given  are 
Hoggy.  Campbell  (24th  February  1863,1  Macph.  647),  and  Lang  v. 
Brtyum  (24th  May  1867,  5  Macph.  789).  The  first  of  these  cases  is 
well  knowa  One  entail  settlement  (A)  was  granted  on  the  distinct 
agreement  that  there  should  be  no  material  alteration  on  another 
(B),  of  which  the  granter  of  A  approved,  the  granters  being  brothers, 
and  the  persons  favoured  under  the  arrangement  being  the  same 
under  both  settlements  and  relatives  of  both  granters.    Neither 
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granter  had  issue  of  his  body,  and  they  had  just  been  reconciled 
after  a  lengthened  estrangement.  The  granter  of  B  died  having 
made  no  alteration ;  and  it  was  held  that  the  granter  of  A  could 
not  thereafter  revoke.  It  will  be  observed  that  there  was  no 
express  obligation  on  the  granter  of  A  not  to  revoke  or  alter.  But 
the  granter  of  B  had  during  his  life  observed  the  stipulation  of  his 
brother  that  he  should  not  alter  the  settlements  which  they  joined 
in  making ;  and  there  was  therefore  clearly,  at  least  in  the  circum- 
stances of  the  family,  an  implied  or  constructive  obligation  not  to 
alter.  There  was,  presumably,  consideration  given,  for  which  the 
survivor  had  thought  it  worth  his  while  to  stipulate.  That  seems 
to  be  a  plain  and  satisfactory  ground  for  judgment ;  but  the  opinions 
delivei'ed  go  considerably  beyond  it.  Lord  CurriehiU  says  :  "  The 
general  character  of  a  mutual  settlement  is  this,  that  quoad  third 
parties  interested  as  beneficiaries  only  it  is  testamentary,  but  that 
qtwad  the  testators  it  is  pdctumal.  .  .  .  The  one  cannot  revoke  it  or 
alter  it  without  the  consent  of  the  other ;  or  at  all  events  one  cannot 
revoke  or  alter  it,  after  the  death  of  the  other,  unless  in  the  deed 
itself  express  power  to  do  so  be  reserved  I  think  that  arises  from 
the  circumstance  of  the  parties  joining  together  and  making  it  a 
joint-deed.  There  is  no  reasonable  motive  that  I  can  conceive  for 
parties  uniting  in  this  manner  to  make  a  mutual  deed,  except  that 
they  may  be  in  the  position  towards  each  other  of  contracting 
persons."  He  then  points  out  that  both  parties  have  the  same 
objects  of  affection,  and  each  makes  a  contribution  from  his  fortune 
which  the  otlier  purchases.  He  further  refers  to  the  early  law 
on  mutual  entails,  where,  although  the  common  institute  was 
regarded  only  as  a  legatee,  the  entailers  were  said  to  be  contractors. 
His  Lordship  refers  to  the  cases  of  Nicohon  and  Anderson,  and 
also  to  the  case  of  Zawson  v.  Stewart  (20th  June  1827,  2  W.  &  S. 
625),  in  which,  he  says,  the  principle  of  Nicolson's  case  was 
recognized  and  confirmed.  In  Lawson  v.  Stewart  a  husband  and 
wife  had  settled  their  estates  and  effects  to  themselves  jointly  for 
their  joint  and  several  liferents  allenarly  and  to  trustees  in  fee, 
declaring  the  settlement  irrevocable  at  the  death  of  either ;  and  had 
further  bequeathed  certain  legacies,  ''declaring  that,  in  the  event  of 
the  death  of  any  of  the  legatees  prior  to  the  survivor  of  us,  his  or 
her  or  their  legacy  or  legacies  shall  thereby  fall  and  belong  to  their 
executors  or  next  of  kin."  One  legatee  survived  one  of  the  testators, 
and  predeceased  the  other.  Sir  John  Leach,  affirming  the  judgment 
of  the  Court  of  Session,  found  that  the  legacy  belonged  to  the 
legatee's  next  of  kin,  as  conditional  institutes.  It  is  true  that  much 
of  the  argument  and  of  the  decision  proceeds  on  the  footing  that 
without  the  clause  quoted,  the  legatee  would  on  principle  and 
authority  have  taken  a  vested  interest  on  the  first  deatL  No  other 
result  was  possible  under  a  trust  settlement  in  such  terms.  It  was 
argued  accordingly  that  the  **  clause  quoted  "  must  necessarily  be  a 
conditional  institution,  for  to  hold  it  a  substitution  of  executors 
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would  be  to  deprive  it  of  effect.  But  had  the  principle  of  vesting 
been  open,  the  presence  of  this  clause  would  have  furnished  an 
argument  on  the  other  side ;  for  unless  there  was  no  vested  interest, 
why  provide  for  the  legacy  going  to  the  next  of  kin  ?  Lord  Deas 
^ves  the  same  opinion  on  the  case :  "  I  think  when  one  party 
stipulates  for  a  mortis  causa  settlement  in  favour  of  certain  parties, 
and  the  other  stipulates  for  a  mortis  causa  settlement  in  favour  of 
•certain  other  parties,  each  selecting  his  nominees,  there  is  not  only 
mutuality,  but  onerosity  in  the  sense  of  our  law."  He,  however, 
points  out  that  Anderson's  case  was  materially  different  in  its 
•circumstances ;  and  he  even  goes  the  length  of  stating  an  opinion 
that  neither  brother  could  have  revoked  during  the  joint  livea 
The  second  authority  given  by  Mr.  M'Laren  is  Lang  v.  Brown 
(24th  May  1867,  5  Macph.  789),  in  which  by  post-nuptial  settle- 
ment a  husband  conveyed  his  estates  belonging  to  him  at  his  death 
to  his  wife,  and  the  wife  conveyed  her  estates  belonging  to  her  at 
her  death  to  her  husband  in  liferent  and  to  her  daughter  by  a 
previous  marriage  in  fee.  There  was  a  reservation  *'  to  us  and  each 
of  us,  our  respective  liferents  of  the  estate  above  disponed,  with  full 
power  to  us  at  any  time  during  our  joint  lives  to  alter,  innovate,  or 
revoke  these  presents,  in  whole  or  in  part,  as  we  may  see  proper." 
The  husband  predeceased  without  issue,  and  it  was  held  that  the 
xjonveyance  by  the  wife  to  the  daughter  was  no  part  of  the  mutual 
stipulations  of  the  spouses,  and  that  the  wife's  conveyance  was 
therefore  revocabla  In  this  case,  although  the  settlement  was  un- 
doubtedly a  gratuitous  one,  the  cross  conveyances  by  the  spouses 
were  said  to  be  in  consideration  of  each  other.  The  conveyances 
were  preceded  by  a  narrative  of  the  propriety  of  "  preventing  dis- 
putes relative  to  our  respective  successions  at  the  death  of  either  or 
both  of  us.  The  view  of  Lord  Cowan  was  that,  as  regards  the  pro- 
visions arranged  between  the  spouses,  i.e,  a  contingent  fee  on  the 
one  hand  and  a  contingent  liferent  on  the  other,  there  was  a  con- 
tract, which  neither  party  could  alter  without  the  consent  of  the 
other.  The  destination  in  favour  of  the  daughter  was  gratuitous 
and  testamentary.  "  Where  onerosity  cannot  be  pleaded  by  parties 
for  whose  behoof  the  predeceasing  spouse  has  made  special  stipula- 
tion, the  gratuitous  regulation  of  the  survivor's  own  succession  as  it 
should  exist  at  death  is  inherently  revocabla"  ''  There  may  be 
inserted  in  a  mutual  deed  of  this  kind  an  obligation  in  favour  of  the 
respective  heirs  of  the  spouses,  under  which  the  heirs  of  the 
predeceaser  may  enforce  their  right  of  succession  on  the  death  of 
the  surviving  spouse  in  competition  with  his  or  her  gratuitous  dis- 
ponees  or  executors."  As  illustrations  he  cites  Wood  v.  Fairley 
>(3rd  December  1823),  where  a  pecuniary  obligation  was  in  so  many 
words  imposed  on  the  heirs  of  the  survivor,  and  Oentles  v.  Aiiken 
(23rd  June  1826,  4  S.  749),  where  a  provision  by  a  wife  in  a  post- 
nuptial contract  in  favour  of  her  husband's  children  by  a  former 
marriage  was  held  to  be  not  revocable  by  her  after  her  husband's 
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death,  on  the  principle  stated  hy  Lord  Glenlee,  that  "  it  was  a 
counter  stipulation  in  favour  of  the  husband's  family."    These  two 
cases,  then,  entirely  support  Mr.  McLaren's  statement  of  the  law, 
that  it  is  not  sufficient  to  have  a  mutual  settlement  (unless,  indeed, 
you  define  mutuality  to  include  onerosity),  you  must  enquire 
whether  the  terms  of  the  will  and  the  circumstances  of  the  granters 
disclose  an  intention  to  contract ;  and  you  may  find  that  on  some 
matters  they  have  contracted,  and  on  others  they  have  not.     We 
note  further  in  passing,  that  in  the  case  of  Lang  the  clause  re- 
serving joint  power  to  alter  apparently  excluded  every  alteration  by 
either  spouse  singly.      The  true  view  of  that  very  common  and 
most  important  clause,  however,  seems  to  be  that  each   party 
excepts  or  reserves  out  of  the  grant  a  power  to  alter,  which  is  to  be 
exercised  only  with  consent.     Where,  therefore,  there  is  no  element 
of  contract  in  a  mutual  deed,  this  clause  would  in  reality  place  a 
fetter  on  the  otherwise  uncontrolled  power  of  revocation,  which  is 
inherent  and  often  expressed  in  every  gratuitous  testament,  and 
would  make  a  contract  to  subsist  during  the  joint  lives,  but  no 
longer.    Where  the  relations  of  the  parties  and  the  character  of  the 
provisions,  or  the  words  of  agreement  used,  or  perhaps  even,  as  in 
CampbdTs  case,  considerations  passing  after  the  execution  of  the 
will  made,  do  raise  up  a  contract  in  the  mutual  deed,  then  this 
clause  reserving  power  must  not  be  extended  beyond  the  subject- 
matter  of  that  contract.     Mr.  M'Laren  proceeds :  "  In  the  case  of 
settlements  by  spouses,  the  element  of  reciprocity  has  generally 
been  considered  to  impart  an  obligatory  character  to  the  settlement 
as  a  whole;  and  on  the  same  principle  mutual  settlements  by 
strangers  in  favour  of  each  other  are  held  to  be  onerous  deeds,  so  as 
not  only  not  to  be  revocable  by  one  of  the  parties  without  the  con* 
sent  of  the  other,  but  in  certain  cases  to  be  binding  in  questions 
with  creditors."    The  authority  cit«d  for  the  first  part  of  that  state- 
ment is  Kidd  V.  Kidds  (10th  December  1863,  2  Macph.  227),  in 
which  a  husband  and  wife  had  settled  their  whole  property  (the 
bulk  of  which  was  a  legacy  coming  to  the  wife)  in  trust  for  the 
usual  purposes  and  for  payment  of  a  liferent  to  the  survivor,  and  for 
division  among  the  children  of  the  second  marriage  on  the  death 
or  second  marriage  of  the  survivor.    The  wife  predeceased,  and  it 
was  held  that  the  husband,  who  entered  into  a  second  marriage, 
could  not  revoke  the  deed.    Had  the  funds  been  the  separate 
property  of  the  wife,  it  is  difficult  to  conceive  on  what  ground  a 
liferenter  of  another  person's  property  could  have  claimed  right  to 
revoke  the  deed  conferring  the  liferent.    But,  as  the  funds  were 
probably  in  law  the  husband's,  the  principle  of  this  decision  seems 
to  be  that  where  the  predeceaser  has  such  an  interest  as  that  of  a 
mother  in  her  children,  revocation  will  not  be  permitted,  even 
though  the  predeceaser's  consent  was  unnecessary  to  tiie  execution 
of  the  settlement    But  there  was  this  further  ground,  that  the  deed 
of  the  survivor  was  not  a  mortis  causa  deed  at  alL    On  the 
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assumption  that  he  survived,  he  had  consented  to  this  trust  coming 
into  operation  during  his  life.  The  element;  of  reciprocity  mentioned 
by  Mr.  M'Laren  does  not  seem  to  enter  laigely  into  the  decision. 

It  would  also  seem  that  the  case  of  Hogg  v.  Campbell,  which  is 
again  cited  by  Mr.  M'Laren,  hardly  authorizes  the  statement  that 
what  he  calls  "  reciprocity  "  in  a  mutual  settlement  by  strangers  in 
favour  of  each  other  makes  the  settlement  irrevocable  by  one  f>f  the 
parties  without  the  consent  of  the  other.  There  was  a  difference  oC 
opinion  among  the  Judges  as  to  whether  the  express  words  of 
agreement  (a  different  tUng  from  reciprocity)  would  have  prevented 
either  of  the  brothers  from  revoking  during  their  joint  lives,  and  the 
really  decisive  circumstance  was,  as  we  have  pointed  out,  the  death 
of  one  brother  without  having  made  any  alteration.  Finally,  Mr. 
M'Laren  says  that  **  reciprocity  "  makes  a  mutual  settlement  bind- 
ing in  certain  cases  in  questions  with  creditors ;  and  his  authority 
is  the  well-known  Shewchan  case  (1  Sh.  App.  320).  It  so  happened 
that  the  entail  in  that  case  was  a  mutual  contract  and  entail 
between  the  husband  and  father-in-law,  proceeding  on  the  narrative 
that  certain  parties  had  not  entered  into  a  matrimonial  contract 
upon  marriage,  that  neither  party  had  got  any  suitable  marriage 
provision,  that  the  wife  was  not  properly  secured  in  a  jointure,  and 
that  there  was  no  settlement  on  the  issue  of  the  marriage.  It 
would  be  difi&cult  to  find  a  more  onerous  deed;  and  the  Lord 
Chancellor  describes  it  as  "  not  a  mere  mutual  entail,  but  proceed- 
ing likewise  on  money  considerations  "  (p.  356).  The  decision  was 
that  the  substitute  heirs  acquired  a  personal  right  to  the  estate 
which  was  made  real  by  infeftment,  and  therefore  it  was  incom- 
petent  to  attach  the  estate  of  the  entailer  (who  was  also  institute) 
for  his  personal  debts  contracted  subsequent  to  the  date  of  the 
entail  and  not  made  real  prior  to  infeftment  Altogether  the 
decision  seems  to  belong  to  the  law  of  entail,  or  settlement,  not  of 
mutual  settlement  It  was  the  right  of  the  heirs,  not  that  of  the 
entailer,  which  prevailed  against  the  creditors. 

The  revocation  of  mutual  settlement  was  considered  by  the 
Second  Division  of  the  Court  in  the  recent  case  of  CraicKs  Trustees 
y.  MackU  (24th  June  1870, 8  Macph.  898).  In  that  case  two  sisters, 
and  the  husband  of  one  of  them,  conveyed  their  whole  estates  to 
trustees,  the  surviving  granter  to  be  executor  until  his  death,  for 
ultimate  division  among  the  children  of  the  marriage.  The  deed 
reserved  gave  and  granted  "  to  us  and  each  of  us  and  the  survivor 
of  us,  the  whole  estate  hereby  disponed  by  us,  and  also  reserving  to 
us  full  power  during  our  lives,  or  even  on  deathbed,  to  burden,  as 
also  to  alter,  innovate,  or  revoke  these  presents."  The  husband  died 
first,  and  the  two  sisters  attempted  by  a  codicil  to  deprive  one  of  the 
children  of  his  provision  On  the  construction  of  this  deed,  Loid 
Justice-Clerk  Moncreiff  held  that  the  reservation  of  estate  meant 
simply  that  the  survivor  reserved,  as  regards  his  own  estate,  and  the 
predeceasers  gave  as  regarded  their  shares,  the  power  of  enjoying 
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and  disposing  of  the  estate  subject  to  the  ultimate  destination.    He 
also  held  that  the  power  to  alter  must  be  exercised  collectively. 
**  Where  there  is  a  mutual  settlement  under  which  each  party  givea 
and  receives  an  onerous  consideration,  the  deed  usually  becomes 
irrevocable  after  the  death  of  any  of  the  parties  to  it.    It  is  not 
always  so  indeed,  as  whether  it  can  be  revoked  by  the  consent  of 
survivors  depends  on  the  interests  created  by  the  deed.    Nay,  ia 
some  cases  the  deed  is  not  revocable  by  the  consent  of  all  the 
granters,  as,  for  instance,  where  a  jus  erediti  is  conferred  on  third 
parties.    As  a  general  rule,  however,  none  of  the  grantors  can  revoke 
without  the  consent  of  the  others,  and  where  one  dies  the  settle- 
ment becomes  final.     That,  however,  applies  only  to  the  case  of 
rcmuneratory  deeds.    The  deceased  must  have  had  an  interest  in 
maintaining  the  deed  to  render  it  irrevocable  on  his  death."     And 
so  much  stress  did  his  Lordship  lay  on  the  relationship  between  the 
predeceasing  granter  and  the  ultimate  grantees,  that  he  expressed 
an  opinion  that  the  result  might  have  been  different  had  the  aunt, 
or  unmarried  sister,  died  first,  and  a  revocation  had  been  attempted 
by  the  husband  and  wife.     Lord  Cowan  adds  that  the  deed  con- 
tained a  clause  of  absolute  warrandice,  which  is  never  found  in  a 
deed  intended  to  be  revocable  during  the  granter's  life.     Had  the 
contract  of  parties,  however,  been  one  limited  in  duration  to  their 
joint  lives,  the  clause  of  warrandice  might  still  have  been  intelli- 
gible.   The  decision  seems  to  proceed  on  much  the  same  ground  as 
Kidd!s  Trustees,    The  subject  is  further  illustrated  by  two  recent 
judgments  of  the  First  Division.     In  Davidson  &  Others  (27th  May 
1870,  8  Macph.  807),  a  mutual  testament  executed  by  a  husband 
and  wife  provided  (1.)  that  the  survivor  should  possess  and  inherit 
all  the  property  that  might  belong  to  them  at  the  death  of  the  pre- 
deceased ;  (2.)  that  on  the  death  of  the  survivor  the  residue  of  all 
that  was  left  by  the  deceased  should  go  equally  to  the  daughter  and 
granddaughter  of  the  wife  by  a  former  marriage.       The  wife 
survived  her  husband  and  also  the  daughter  and  granddaughter, 
the  latter  surviving  the  husband.     The  deed  was  silent  as  to 
revocation.     The  Lord  President  pointed  out  that  the  first  clause 
was  in  itself  a  complete  mutual  settlement,  '*  the  survivor  taking 
the  absolute  fee  of  the  entire  estate  of  the  spouses,  the  fee  of  his  or 
her  portion  of  the  estate  remaining  in,  and  that  of  the  predeceaser 
tmnsmitting  to,  the  survivor."     Effect  was  therefore  given  to  a 
second  will  executed  by  the  surviving  wife,  whereby  the  representa- 
tives  of  the  daughter  and  granddaughter  were  excluded.     The 
judgment  did  not  proceed  to  any  extent  on  the  circumstance  that 
the  substituted  persons  predeceased  the  survivor.      Lord  Deas 
guards  against  the  supposition  that,  where,  as  in  that  case,  the 
survivor  takes  a  fee,  revocation  is  necessarily  competent  even  as 
regards  the  survivor's  separate  estate.     "  In  every  such  case  we 
must  look  to  the  particular  deed  to  see  what  was  the  intention  of 
parties,  the  presumption  always  being  that  beyond  the  spouses  and 
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their  issue^  it  is  not  meant  to  confer  d^jus  qucesitum  on  any  one,  and 
that  any  farther  destination  is  revocable,  either  onerously  or 
gratuitously.  If  the  contrary  is  intended,  the  intention  must  be 
made  clear."  As  Lord  Glenlee  said,  in  the  case  of  Gentles,  which 
we  have  mentioned  already :  "  A  party  may  undoubtedly  give 
legacies  to  strangers  in  a  contract,  and  where  it  is  clear  that  they 
are  not  in  lieu  of  other  stipulations,  they  would  be  revocable  as  in 
a  separate  deed."  Lord  Deas  also  admits  that  effect  will  be  given 
to  a  condition  stipulated  for  by  the  predeceased  as  a  counterpart  to 
something  he  himself  undertook,  either  absolutely  or  in  the  event  of 
survivance.  All  the  Judges  thought  that  the  husband  in  DavidsorCs 
case  had  no  such  interest  in  the  relatives  of  his  wife  as  to  prevent 
revocation,  and  that  there  was  no  evidence  of  a  stipulation  by  the 
husband  that  the  wife  should  not  alter  the  provision  in  favour  of 
her  own  relatives.  The  only  contract,  if  any,  was  that  the  survivor 
should  take  everything ;  and  therefore  no  question  could  properly 
be  raised  as  to  the  power  of  the  survivor  to  revoke.  We  find  the 
same  principles  in  the  judgment  of  the  First  Division  in  Traquair 
v.  Martin  (1st  November  1872,  11  Macph.  22).  By  mutual  settle- 
ment, proceeding  on  a  narrative  of  mutual  affection,  each  of  two 
sisters  conveyed  her  estates,  heritable  and  movable,  to  the  other  in 
liferent  in  case  she  should  survive,  and  to  a  nephew  in  fee, 
**  reserving  full  power  to  us  at  any  time  during  our  joint  lives  to 
alter,  innovate,  and  revoke  these  presents,  in  whole  or  in  part,  as  we 
may  see  proper."  The  surviving  sister  enjoyed  the  liferent  of  her 
sister's  estate,  but  was  nevertheless  found  entitled  after  her  sister's 
death  to  recall  the  destination  of  her  own  estate.  Dealing  with  the 
plea  that  on  the  first  death  the  nephew  acquired  a  vested  right  to 
the  survivor's,  as  well  as  the  predeceaser's  estate,  the  Lord  President 
said :  "  It  is  beyond  dispute  that  two  persons  may  so  contract  by 
mutual  settlement  as  to  bind  one  another  in  the  way  contended  for. 
Such  a  deed  puts  the  survivor  in  a  very  peculiar  and  unenviable 
position.  But  if  they  contract  in  such  terms  as  to  leave  no  doubt 
of  their  meaning,  there  is  nothing  illegal  in  such  a  contract,  and  the 
Court  will  give  effect  to  it.  The  Court,  however,  will  not  readily 
presume  from  ambiguous  words  such  a  very  unusual  and  extra- 
ordinary intention."  His  Lordship  also  remarked  that  there  was  no 
express  exclusion  of  the  power  of  revocation  of  each  sister  in  regard 
to  her  own  estate. 

Our  object  in  this  paper  has  been  to  show  that  the  law  relating 
to  the  revocation,  or  alteration,  by  a  survivor  of  a  mutual  settle- 
ment has  sometimes  been  too  broadly  stated.  We  take  "  mutuality" 
to  mean  nothing  more  than  this,  that  similar  provisions  are  made 
on  each  side.  It  is  not  clear  that  in  this  sense  a  mutual  settlement 
by  spouses,  the  interests  of  children  not  being  involved,  is  in- 
herently irrevocable  either  during  the  joint  lives  or  after  the  first 
death.  The  introduction  of  a  clause  reserving  a  joint  power  to 
revoke  extinguishes  whatever  separate  power  of  revocation  might 
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otherwise  have  existed.  But  such  a  clause,  at  least  in  its  usual 
terms,  does  not  import  a  restriction  on  the  survivor's  rights.  Its 
proper  object  is  to  render  it  matter  of  contract,  that  (except  of 
mutual  consent,  an  exception  which  attaches  to  every  contract)  the 
deed  shall  come  into  operation  on  the  first  death.  To  bind  a 
survivor  you  must  have  either  an  express  agreement,  or  a  special 
interest  in  the  predeceaser  to  have  no  alteration  made  on  the 
testamentary  arrangements  of  the  survivor.  It  may  no  doubt  be 
said  that  every  case  of  mutual  settlement,  as  well  as  every  case  of 
post'-nuptial  contract,  presents  a  question  of  intention ;  and  that 
little  good  can  result  from  attempting  to  fix  a  technical  meaning 
on  clauses  which  can  never  be  more  than  one  element  in  the 
interpretation  of  a  testator's  wilL  But  this  freedom  of  interpreta- 
tion itself  makes  it  desirable  to  fix,  as  far  as  possible,  a  clear  and 
definite  sense  for  phrases  which  the  conveyancer  is  constantly 
putting  in  the  testator's  mouth. 

The  Boman  Dutch  law  on  this  subject  was  illustrated  in  the 
case  of  Denyssen  v.  Mostert  on  appeal  from  the  Supreme  Court  in 
the  colony  of  the  Cape  of  Good  Hope  (L.  R  P.  C.  App.  iv.  p.  254). 
Sir  B.  Collier  there  says,  that  "mutual  wills,  notwithstanding  their 
form,  are  to  be  read  as  separate  wills,  the  dispositions  of  each 
spouse  being  treated  as  applicable  to  his  or  her  half  of  the  joint 
property,"  i,e,  the  communion  of  goods,  "  that  each  is  at  liberty  to 
revoke  his  or  her  part  of  the  will  during  the  co-testator's  lifetime, 
with  or  without  communication  with  the  co-testator,  and  after  the 
co-testator's  death."  The  leading  exception  to  this  rule  is  stated  by 
Grotius,  ii  15,  9 :  "  When  the  spouse  who  dies  first  has  bequeathed 
any  benefit  in  favour  of  the  survivor,  and  has  afterwards  limited 
the  disposal  of  the  property  in  general  after  the  death  of  such 
survivor,  then  such  survivor,  if  he  accepts  such  benefits,  may  not 
afterwards  dispose  of  his  or  her  share  by  last  will  in  any  manner 
at  variance  with  the  will  of  the  deceased."  The  acceptance  of 
benefits  goes  by  the  name  of  "adiation;"  and  in  the  leading 
illustration  given  in  the  Hollandscke  CansiUtaiien,  the  property  is 
given  to  the  wife  for  life,  with  remainder  on  her  death,  if  she  should 
survive  and  die  unmarried,  to  the  blood  relatives  of  both  spouses  in 
certain  proportions.  It  is  not  sufficient  that  the  property  has  been 
massed  for  the  purpose  of  joint-disposition,  unless  the  survivor 
takes  a  benefit.  But  as  the  survivor  generally  takes  a  benefit 
under  a  mutual  settlement,  the  exception  must  be  an  extensive 
one.  Peckius  in  his  Treatise  de  TestamerUis  Canjugum,  lib.  i 
c.  43,  goes  beyond  thLs,  and  denies  the  power  of  revocation 
to  a  spouse  who  has  consented  to  a  disposition  of  the  joint  pro- 
perty. But  this  is  repudiated  by  Huber  (PrcBlectionea,  28,  3,  4), 
and  the  general  view  seems  to  be,  that  in  the  absence  of  adiatiou 
there  is  no  quasi-contract  not  to  revoke,  and  a  gift  over  of  the  joint 
property  to  children  is  not  less  r^vocable  than  a  gift  to  other 
relatives  or  to  strangers  (see  Voet,  De  Pactis  Dotalibus,  28, 4, 63).  It 
is  clear  that  the  equitable  considerations  which  suggest  that  the 
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surviving  spouse  ought  to  be  held  to  have  elected  during  the  joint 
lives,  would  equally  apply  to  the  power  of  separate  revocation 
wtthinU  communication  which  is  admitted  to  exist  during  the 
Joint  lives. 


SHERIFF  HALLARD  ON  THE  LAW  AND  LEGISLATION 

OF  THE  YEAR 

{We  extract  the  principal  passages  from  the  address  delivered  by 
Sheriff  Hallard  at  the  opening  of  the  Sheriff  Court  of  Midlothian 
on  the  6th  of  October: — ] 

I  purpose,  as  usual,  to  pass  in  review  before  you  some  leading 
•decisions  pronounced  by  our  Supreme  Court  since  we  last  met  in 
similar  circumstances.  Also  I  shall  point  out  to  you  in  the  legisla- 
tion of  last  session  some  matters  interesting  to  us  as  Scotch  lawyers. 
In  brief,  and  within  these  limits,  I  am  going  to  speak  to  you  of  the 
law  and  the  legislation  of  the  past  year. 

These  are  like  two  streams  running  side  by  side  through  the 
«ame  land.  Too  small  is  the  segment  of  each  presented  for  our 
examination  in  the  course  of  any  one  year  to  base  an  opinion  as  to 
the  general  direction  of  either.  I  have  assimilated  them  to  streams ; 
jet,  as  you  are  aware,  they  do  not  flow  under  the  same  conditions. 
Here  the  judge  declares  law ;  there  the  legislator  makes  law.  We 
know  that  case  law,  bound  though  it  be  by  precedent,  and  therefore 
in  principle  unprogressive,  is  by  the  force  of  things  urged  onwards, 
moving  under  the  pressure  of  ever-growing  new  interests  and  new 
relations.  Our  statute  law,  on  the  other  hand,  so  far  as  juris- 
prudence is  concerned,  is  committed  to  the  guidance  of  eminent 
lawyers ;  and  I  do  not  think  I  slander  the  profession  when  I  say 
that  our  habits  of  thought  are  conservative.  I  point  out  this  re- 
tarding influence  in  the  progress  of  our  statute  law,  just  as  I  have 
pointed  out  an  accelerating  influence  in  the  progress  of  our  case 
law.  And  so  I  return  to  my  simile  of  the  two  parallel  streams. 
You  will  remember  how  rivers  usually  appear  on  the  maps ;  not 
like  the  unswerving  lines  of  latitude  and  longitude  which  no 
obstacle  can  turn  aside,  but  in  irregular  wavy  lines,  which  look  like 
caprice,  and  may  be  due  to  impassable  barriers  sown  by  the  hand 
of  nature  at  various  points  of  their  course.  The  general  direction 
of  the  stream  from  the  mountain  to  the  sea  shows  the  inexorable 
law  of  progress :  the  wavy  line  shows  the  deflecting,  retarding,  and 
sometimes  even  retrogressive  influence  of  individual  volition  and 
particular  circumstanca  In  this  figure,  which  is  capable  of  many 
other  applications,  you  will  have  before  you  no  unfair  symbol  of 
the  progress  of  law  and  legislation  during  the  last  and  many 
previous  years. 

So  much  by  way  of  introduction.  I  address  myself  now  to  the 
particular  task  which  I  have  undertaken. 
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In  one  of  Moli^re's  plays,  a  bustling  and  noisy  pedant  bounces 
into  the  room  with  the  announcement  that,  the  previous  night,  a 
collision  nearly  happened — but  luckily  did  not  happen — between 
the  earth  and  another  planetary  body  wandering  through  the  celes- 
tial spaces.  I  feel  like  that  personage  of  high  comedy  when  I  teU 
you  of  a  similar  collision  which  might  have  happened — only  it  did 
not  happen — between  two  mighty  bodies  within  our  sphere  of 
jurisprudence  last  year.  Look,  if  you  please,  into  the  case  of 
MacfarlaTie  v.  The  School  Board  of  Mochrum  and  the  Board  of 
Education,  decided  on  10th  November  1875.  You  will  see  there 
the  possibility,  which  did  not  become  a  fact,  the  possibility 
of  a  collision  between  the  Court  of  Session  on  the  one  hand, 
and  the  Queen  in  Council  on  the  other.  I  hasten  to  explain. 
This  was  a  reduction  of  certain  proceedings  connected  with  the 
dismissal  of  a  schoolmaster  appointed  prior  to  the  Education 
Act  of  1872.  The  Education  Board  of  Scotland  was  called  as 
a  defender.  Its  plea  was  that,  as  an  administrative  department 
of  Government,  it  was  not  accountable  to  the  Court  of  Session. 
Now,  after  the  lapse  of  five  years  at  most  from  the  date  of  the 
Act,  the  powers  of  the  Education  Board  pass  into  the  Scotch 
Education  Department,  which  is  a  branch  or  committee  of  the  Privy 
Council.  Five  years  more,  therefore,  and  we  might  have  seen  the 
Queen  in  Council  called  on  by  the  Court  of  Session  to  "  satisfy  the 
production  "  like  an  ordinary  mortal.  These  five  years  have  stood 
between  us  and  the  spectacle  of  such  a  mighty  clash  between  great 
powers.  Behind  this  big  constitutional  question  lurks  a  very  small 
legal  one ;  the  constitutional  mountain  brings  forth  a  legal  mouse. 
A  Government  inspector's  report  declares  that  a  school  is  in  an 
unsatisfactory  state.  Is  that  compliance  with  the  statute,  which 
requires  not  merely  a  report  on  the  school,  but  also  on  the  teacher  ? 
If  the  school  be  in  a  bad  state,  is  the  teacher  blameless  ?  He  may 
be ;  and  the  Education  Board  thought  themselves  entitled  to  be 
believed  without  farther  enquiry  when  they  said  that  they,  as  an 
administrative  department  of  the  State,  had  given  the  teacher  every 
opportunity  of  showing  that  the  unsatisfactory  condition  of  the 
school  was  not  due  to  any  fault  of  his.  The  Court  disregarded  the 
plea,  and  passed  on.    And  so,  in  a  different  sense,  shall  we. 

My  next  case  recalls  certain  anomalies  in  the  law  of  reparation 
with  which  you  are  familiar.  I  am  answerable  to  the  pubUc, 
though  personally  blameless,  for  the  fault  of  my  servant  doing  my 
work ;  I  am  not  answerable  to  my  servant  John  for  an  injury  done 
him  in  the  course  of  the  same  work  through  the  fault  of  my  servant 
James.  Again :  to  my  workmen  I  guarantee  the  sufficiency  of  my 
machinery,  its  freedom  at  least  from  reasonably  discoverable  faults ; 
I  do  not  guarantee  them  against  the  fault  of  the  foreman  whom  I 
set  in  authority  over  them.  This  doctrine,  of  which  the  word 
"  collaborateur  "  is  a  convenient  reminder,  is  founded  on  the  merest 
fiction.  The  injured  workman  has  no  redress  because  he  isfieiione 
juris,  held  to  have,  on  entering  my  service,  accepted  a  stipulation 
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on  my  part  to  this  eflFect,  viz.  that  I  should  be  free  of  liability  for 
any  injury  he  might  suffer  through  the  fault  of  a  foreman  or  any 
other  fellow-workman.  Now,  in  the  case  of  Adams  v.  The  Glasgovi 
and  South' Western  Railway  Company,  decided  on  Dec.  9,  1875 
(reference  is  made  to  this  case  at  p.  583),  the  question  of  collabora^ 
tetir  presented  itself  in  quite  a  new  aspect.  A  railway  company 
holds  running  powers  over  a  line  belonging  to  another  company. 
We  shall  call  A  the  company  holding  the  running  powers,  and  B 
the  company  owning  the  line.  Well,  then,  the  train  of  company  A 
is  passing  along  the  line  of  company  B,  and  the  stoker  of  the  train 
is  killed  by  the  fault  of  a  stationmast^r  on  the  line.  Are  these 
two  persons  related  to  one  another  as  collahorateurst  Shall  the 
stoker's  widow  not  recover  damages  from  company  B  ?  The  stoker 
and  the  station-keeper  served  dififerent  masters.  Yet  on  that  day, 
and  for  the  safe  transit  of  that  particular  train,  their  functions  were 
so  blended  as  to  constitute  one  common  employment,  of  which  one 
part  was  dependent  upon  and  complementary  of  the  other.  But 
the  Court  seemed  well  pleased  to  [have  a  reasonable  pretext  for 
getting  beyond  the  reach  of  an  unreasonable  fiction.  The  fiction 
fell,  and  the  liability  which  it  would  have  barred  was  let  in. 

I  have  ventured  to  call  the  doctrine  of  collaborateur  an  un- 
reasonable fiction.  Perhaps  all  legal  fictions  are  so  by  the  original 
sin  of  their  birth.  Sir  Henry  Sumner  Maine  assigns  a  certain 
function  to  fictions  in  the  historical  development  of  jurisprudence. 
They  are  called  in  to  temper  the  inexorable  rigidity  of  the  older 
law.  Equity  comes  next  as  an  agent  for  the  same  purpose,  and 
lastly,  legislation.  I  own  that,  in  my  opinion,  the  particular  branch 
of  the  law  with  which  I  am  now  concerned — the  law  of  repai*ation 
of  injury  arising  from  wrongful  doing  or  wrongful  neglect — is  one 
which  has  got  beyond  those  stages  in  which  its  anomalies  may 
properly  be  redressed  by  fictions  or  tempered  by  equity.  It  is 
ripe  for  legislation.  Between  the  maxim  CtUpa  tenet  suos  auctores 
and  the  maxim  Qui  facit  per  aliwmfacU  per  se  there  is  a  standing, 
and,  as  it  seems  to  me,  an  irreconcilable  conflict,  which  it  is  high 
time  to  settle,  so  far  as  it  may  be  settled,  by  a  special  code.  My 
own  view  is  that  the  first  of  these  maxims  ought  to  prevail,  and 
that  the  second  ought  to  disappear  altogether  from  this  chapter  of 
our  jurisprudence.  Let  the  rule  of  liability  for  one's  own  fault 
only  be  made  subject  to  exceptions  on  the  ground  of  public  ex- 
pediency— exceptions  to  be  limited  and  defined  by  statute.  An 
important  step  in  this  direction  may  be  the  outcome  of  the  Par- 
liamentary enquiry  conceded  by  the  Government  in  May  last,  at 
the  close  of  the  debate  on  Mr.  Macdonald's  "  Employers'  Liability 
for  Injury  "  Bill.  It  is  to  be  hoped  that  the  labours  of  the  Legis- 
lature in  this  province  will  not  be  deflected  from  sound  principle 
by  any  special  leaning  towards  class  interests ;  that  due  but  not 
excessive  regard  will  be  had  for  the  workman's  point  of  view.  In 
the  course  of  that  debate  the  member  for  Stafford  spoke  of  the 
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workman  learning  from  a  certain  decision  for  the  first  time  that  he 
incurred  a  risk  of  injury  without  compensation.  That  is  a  risk 
which  all  of  us  run ;  it  is  one  of  the  ordinaiy  conditions  of  human 
life.  Manifestly  if,  for  any  one  injured  without  fault  of  his  own, 
a  fund  is  to  be  provided  at  the  cost  of  others  as  blameless  as  him- 
self, we  shall  be  taking  a  step  in  the  direction  of  communism,  of 
which  one  of  the  dreams  is  to  make  society  at  laige  a  general 
insurance  company  against  misfortune.  The  doctrine  which,  con- 
trariwise, I  venture  to  preach  in  this  connection  is,  1^,  no  per- 
sonal liability  where  there  is  no  personal  blame ;  2nd,  and  as  a 
corollary,  abolish  the  judge-made  rule  that  you  must  answer  in 
damages  for  the  fault  of  your  servant  doing  your  work ;  and  3rd, 
define  by  statute  those  cases  where,  on  public  grounds  (safety  of 
travelling,  for  instance),  there  should  be  liability  without  proof  of 
personal  blame  against  the  employer.  No  fictions,  no  equities  of 
the  law  Courts  are  adequate  for  this  task;  as  a  question  of  ex- 
pediency it  belongs  not  now  to  the  judge  but  to  the  legislator. 

I  pass  to  a  very  different  department  of  jurisprudence  in  the 
next  case  to  which  I  call  your  notice.  Where,  under  a  completed 
contract  of  sale,  the  question  arises  whether  goods  sold,  but  not 
paid  for,  have  or  have  not  been  delivered  to  a  bankrupt  buyer,  you 
have  a  typical  case  to  show  the  distinction  between  a  real  right 
and  a  personal — between  a  jtLS  in  re  and  a  pis  ad  rem.  Bankruptcy, 
you  know,  is  the  crucial  test  between  these  two.  If  the  goods  be 
yet  undelivered,  the  ownership  remains  in  the  vendor ;  if  delivered, 
they  become  part  of  the  assets  divisible  among  the  creditors  of  the 
vendee,  and  the  light  to  payment  becomes  a  mere  claim  of  divi- 
dend. With  this  mere  reminder  of  a  notorious  legal  principle,  I 
pass  to  the  case  of  Brandt  &  Co,  v.  Dixon,  decided  upon  the  18th 
of  January  last,  and  of  which  the  special  interest  is  the  qualification 
it  attaches  to  that  principle.  A  merchant  is  made  aware  to-day  that 
he  is  insolvent.  He  also  now  learns  that  yesterday  certain  goods 
pi^eviously  ordered  were  delivered  into  his  warehouse,  and  not  only 
delivered,  but  partially  wrought  up  by  order  of  his  manager.  There 
may  be  in  his  hands  older  consignments  still  unpaid ;  but  to  them 
he  gives  no  special  heed.  He  is  moved  with  compassion  for  the 
last  consigner,  therefore  he  resolves  to  undo  this  last  delivery  if 
he  can — to  prevent  it  at  least,  if  possible,  from  becoming  an 
effectual  delivery  in  point  of  law.  It  is  unlucky  that  his  servants 
should,  without  his  knowledge,  have  begun  to  work  up  the  goods ; 
this  is  an  untoward  incident  which  must  be  set  right  It  is  set 
right  accordingly ;  the  wrought-up  portion  ia  restored  to  the  ori- 
ginal parcel,  and  the  whole  consignment  lies  separate  and  dis- 
tinguishable from  the  other  goods  in  the  warehouse.  This  is  not 
all;  indeed  the  next  thing  to  be  noticed  is  the  very  point  on 
which  the  case  turns.  It  was  part  of  the  contract  of  sale  that  the 
buyer  should  accept  a  bill  for  the  price,  payable  four  months  after 
date.    In  pursuance  of  his  design  of  making  the  delivery  in  fact  to 
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be  no  delivery  in  law,  the  merchant  does  not  accept  the  stipulated 
draft.  Now  mark  the  result.  He  is  praised  for  his  honourable 
feelings,  and  it  is  not  for  me  to  detract  from  that  praise.  His 
policy,  dictated  by  those  honourable  feelings,  is  crowned  with 
success.  The  decision  is  that  acceptance  of  the  draft  was  a 
condition  precedent  of  the  transfer  of  ownership,  and  its  non* 
acceptance,  consequently,  a  bar  to  that  transfer.  The  merchant's 
creditors  do  not  get  the  goods ;  they  are  ordered  to  be  restored  to 
the  consigner. 

Let  me,  with  that  respect  which  is  my  duty,  statue  the  doubts  that 
occur  to  me  on  perusal  of  this  remarkable  decision  which  now  takes 
its  place  in  our  jurisprudence,  and  which  we  are  bound  to  obey. 
One  doubt  is  whether  that  be  truly  a  condition  precedent  in  a  con- 
tract of  sale,  which  neither  buyer  or  seller  stipulated  to  be  a  condi- 
tion precedent.  The  signing  of  the  draft  was  not  a  condition  solely 
in  favour  of  the  seller.  It  was  for  the  advantage  of  both  parties. 
To  the  seller  no  doubt  it  secured  an  immediately  negotiable  instru* 
ment ;  to  the  buyer  it  was  a  postponement  of  cash  payment  for  a 
period  which  might  be  longer  than  the  usual  trade  credit.  Another 
doubt  is  whether  it  be  expedient  that  one  in  the  position  of  our 
merchant  should  be  so  completely  master  of  the  situation,  and 
supreme  arbiter  of  conflicting  rights.  If  he  has  an  affection  for  the 
consigner,  and  no  particular  afiection  for  the  general  body  of  his 
creditors  (he  would  be  a  rare  phenomenon  if  he  had),  all  he  has  to 
do  is  to  abstain  from  putting  his  name  to  the  stipulated  draft  If 
he  dislikes  the  consigner  he  will  sign  and  be  blameless,  the  delivery 
being  a  previous  fact,  completed  without  suspicion  of  wrong.  Nay, 
it  may  be  a  question  whether  to  sign  was  not,  in  due  course  of 
business,  the  proper  thing  for  him  to  do.  Unquestionably  this 
decision  is  supported  by  the  opinion  of  Professor  BeU,  who  relies 
on  a^case  of  Brodie  v.  Todd,  to  which  Lord-Ormidale  refers  with  the 
observation  that  it  is  directly  in  point.  It  is  plain  that  his  Lord-^ 
ship  had  not  before  him  the  warning  given  by  Professor  BeU's  latest 
editor,  Mr.  John  M'Laren.  The  two  cases  are  not  a  parallel  but  a 
contrast.  There  was  delivery  in  the  one,  there  was  no  delivery  in 
the  other.  Here,  again,  one  is  inclined  to  regret  that  the  wavy  line 
of  case  law  is  not  straightened  by  the  operation  of  a  code. 

Few  are  the  cases  in  any  one  volume  of  the  Beports  which  raise 
questions  of  such  breadth  and  general  application  as  to  make  them 
suitable  for  treatment  in  an  address  like  this.  There  is  but  one 
more  on  my  list.  As  sometimes  happens,  it  wears  the  look  of 
having  been  got  up  on  purpose  to  illustrate  a  legal  principle ;  but 
the  facts,  as  I  need  scarcely  say,  are  authentic.  I  refer  to  The 
Clydesdale  Bank  v.  The  Royal  Bank,  decided  on  the  11th  of  March 
last.  This  was  a  question  as  to  loss  through  a  forged  cheque  drawn 
on  one  bank  and  psdd  in  the  first  instance  by  another ;  a  question 
between  the  bank  by  whom  honoured  and  the  bank  on  whom 
drawn,  the  latter  having  settled  with  the  former  in  the  belief  that 
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the  cheque  was  genuine.  For  clearness*  sake  I  shall  first  tell  the 
story  with  the  forgery  left  out,  the  better  to  show  how  the  crime 
came  in  as  the  disturbing  element  out  of  which  the  question  arose. 

Dixon  Brothers  have  an  account  with  the  Clydesdale  Bank. 
They  draw  a  cheque  on  that  account,  a  crossed  cheque  payable  to 
Daniel  Paul  or  bearer,  and  deliver  it  to  Daniel  Paul  the  payee.  By 
the  custom  of  bankers  confirmed  by  statute  such  a  cheque  must  be 
paid  through  a  bank — properly  the  bank  of  the  payee.  Accordingly 
the  payee  indorses  the  cheque,  and  sends  his  clerk  with  it  to  his 
own  bank,  the  Bayal,  by  whom  it  is  duly  honoured.  The  Rayed 
then  present  it  to  the  Clydesdale,  on  whom  it  was  drawn,  and  by 
whom  it  is  now  paid.  This  is  the  story  told  by  the  document  itself. 
Ten  days  afterwards,  a  materially  different  story  comes  to  light 
The  transaction  is  one  of  which  Dixon  Brothers  and  Daniel  Paul 
know  nothing.  These  signatures  have  been  foiled  by  Paul's  clerk, 
who  has  decamped  with  the  money.  Shall  the  loss  fall  on  the 
Boyal  (by  whom  honoured),  or  on  the  Clydesdale  (on  whom  drawn)  ? 
This  is  what  some  lawyers  would  caU  a  pretty  point,  and  it  is 
disposed  of  by  a  terse  and  clear  judgment  of  Lord  Butherfurd  Clark. 
The  action  is  at  the  instance  of  the  Clydesdale  seeking  back  from 
the  JRoyal  the  money  paid  by  them  to  the  Bayai  on  the  faith  of  the 
forged  cheque.  Judgment  is  for  the  defender.  The  grounds  of  it 
are  in  substance  these :  Had  the  foi^ery  been  discovered  before  the 
Clydesdale  paid,  the  loss  must  have  fallen  on  the  JRoyal,  who  took 
that  risk  when  they  honoured  the  cheque  on  presentation.  But 
when  the  Clydesdale  paid,  the  situation  was  legally  the  same  as  if 
the  Royal,  instead  of  honouring  the  cheque  out  of  their  own  funds, 
had  gone  to  fetch  the  amount  &om  the  Clydesdale,  and  then  handed 
it  over  to  the  party  by  whom  the  cheque  was  tendered.  They  were 
the  mere  channel  of  payment  and  nothing  more. 

We  may,  or  we  may  not,  have  a  hankering  in  the  direction  of  a 
different  conclusion.  We  may,  or  we  may  not,  think  that  it  would 
have  been  more  equitable  to  divide  the  loss  between  the  two  banks, 
each  deceived  by  the  counterfeited  signature  of  its  own  customer. 
Lord  Butherfurd  Clark  makes  no  allusion  to  this  as  a  possible 
solution ;  and  his  judgment  was  unanimously  and'  unhesitatingly 
affirmed.  The  sum  at  stake  was  large ;  and  I  learn  on  good 
authority  that  there  is  no  intention  to  appeal,  and  that  the  result  is 
looked  upon  with  satisfaction  by  the  bankitig  profession.  It  is  a 
decision  likely  to  be  remembered.  (I  may  note,  in  a  parenthesis, 
that  it  does  not  seem  to  be  in  the  least  degree  affected  or  displaced 
by  the  new  statute  on  crossed  cheques,  which  received  the  Boyal 
assent  on  15th  August  last) 

Here  I  close  one  book,  and  open  another ;  I  close  the  volume  of 
last  year  s  Law  Beports,and  open  the  volume  of  last  year's  legislation. 
Whether  the  work  last  referred  to  will,  in  respect  either  of  its 
quality  or  its  quantity,  add  to  the  reputation  of  its  numerous  and 
eminent  authors,  is  a  question  which  has  been  debated  elsewhere,  but 
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into  the  examination  of  which  you  do  not  expect  me  to  enter.  One 
chapter  at  least  in  that  volume  has  a  special  interest  for  us.  It  is 
fanuliar  experience  that  an  object  of  comparatively  little  bulk  may, 
by  reason  of  its  nearness,  hide  from  our  vision  the  greater  part  of 
a  landscape.  The  world  at  large  may  not  reck  much  of  our  Sheriff 
Court  Act ;  but  it  is  a  big  thing  for  us,  though  collapsed  somewhat 
by  reason  of  its  squeeze  through  Parliament  We  must  therefore 
notice  it  here,  some  other  matters  being  taken  out  of  the  way  in 
the  first  instance.  If  in  accordance  with  certain  medieval  opinions 
all  England  may  reasonably  be  divided  into  Middlesex  and  not 
Middlesex,  so  may  the  contents  of  this  new  volume  of  statutes  be 
divided  into  what  is  within  and  what  is  without  the  Sheriff  Court 
Act.     I  take  the  latter  division  first. 

As  I  rapidly  turn  over  the  leaves  of  this  volume,  of  which  the 
title,  by  the  way,  proclaims  that  Her  Gracious  Majesty  has  now 
entered  upon  the  fortieth  year  of  her  reign,  I  find  very  few  matters 
of  special  interest  to  us  as  Scotch  lawyers.  Apparent  rari.  There 
is  an  Act  conferring  upon  Trade  Unions  the  stains  of  Friendly 
Societies  for  the  limited  purpose  of  recovering  insurance  money  on 
the  death  of  a  child  under  ten  years  of  age ;  an  enactment  of  which 
I  fail  to  see  the  wisdom.  There  is  an  Act  extending  to  the  executors 
of  testate  estates  under  £150  certain  advantages  conferred  last  year 
on  widows  and  children  of  intestates  where  the  property  left  was 
within  that  limited  value ;  and  so  a  premium  then  inadvertently 
bestowed  upon  intestacy  has  now  been  withdrawn.  My  attention 
has  been  called  to  the  fact  that  testate  estates  within  that  limit,  if 
there  be  no  nomination  of  executors  (a  common  case),  get  no  benefit 
either  from  the  one  statute  or  the  other.  Such  cases  fall,  as  it  were, 
between  the  two.  I  must  not  pass  over  a  most  remarkable  statute, 
of  which  the  intention,  as  declared  in  the  title,  is  "  to  amend  the  law 
with  reference  to  bankers'  books  evidence."  It  provides  that  entries 
in  bankers'  books  shall  he  primd  fa^Ae  evidence  of  the  transactions 
to  which  these  entries  relate ;  a  rule  which  I  should  have  thought 
the  common  law  quite  adequate  to  supply.  Farther,  it  enacts  that 
copies  of  such  entries,  certified  as  accurate  by  proper  afiBidavit,  shall 
be  deemed  equal  to  originals  for  the  purpose  of  evidence.  Now,  if 
legislative  action  were  needful  to  overcome  an  inflexible  rule  of  the 
law  Courts  requiring  production  of  bank  books  in  civil  and  criminal 
trials,  to  the  great  inconvenience  of  banks  and  their  customers,  it 
was  only  right  to  apply  an  adequate,  but  not  more  than  adequate, 
remedy  to  that  eviL  There  that  just  measure  of  reform  has  been 
exceeded,  as  you  shall  see.  Let  me  suppose  that  in  a  lawsuit  before 
the  Sheriff,  one  of  the  parties  desires  the  evidence  of  entries  con- 
tained in  the  books  of  a  bank,  and  gives  notice  accordingly  under 
the  provisions  of  this  Act.  The  other  resists  this  proposal  on  the 
ground,  let  us  say,  of  irrelevancy.  Most  people  would  think  this 
issue  to  be  one  for  the  Judga  Not  so  thought  the  framers  of  this 
statute ;  they  remove  it  from  his  cognizance  altogether,  reserving 
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it  for  the  determination  of  "  a  Lord  Ordinary  of  the  Outer  Hoose.*^ 
Even  an  Inner  House  Judge,  it  would  seem,  is  incompetent  to  deal 
with  so  momentous  a  question,  It  is  as  if  in  a  criminal  trial  before 
the  Sheriff,  a  banker  or  other  ''  superior  person  "  (on  objection  from 
one  side  or  the  other)  should  not  be  compellable  to  open  his  lips  as 
a  witness  except  by  a  warrant  of  a  Lord  of  Justiciary,  with  special 
exclusion  of  the  Lord  Justice-General  and  the  Lord  Justice-Clerk. 
Not  the  least  curious  part  of  this  enactment  is,  that  it  sets  up  the 
expediency  of  facilitating  proof  by  bankers'  books  as  its  preamble. 
How  anjrthing  so  eccentric  as  this  should  have  got  upon  the  Statute 
Book  I  am  unable  to  explain.  The  wavy  line  which  I  have  taken 
as  the  symbol  of  the  lawmaker's  progress  from  year  to  year  runs 
here  into  a  very  peculiar  loop.  When  shall  the  care  of  legislative 
matters  connected  with  the  administration  of  justice  be  entrusted 
to  a  great  department  of  the  State,  with  permanent  under-secretaries 
and  a  Minister  at  its  head  ?  The  public  interest  involved  is  surely 
large  enough  for  such  official  recognition.  One  of  its  minor  cares 
would  be  to  keep  the  wavy  line  straight,  to  save  it  at  least  from 
such  disfigurement  as  this. 

The  Appellate  Jurisdiction  Act  is  something  so  far  removed 
from  us  as  to  show  like  a  distant  line  of  blue  mountain  on  the 
extreme  verge  of  our  horizon.  It  is  satisfactory  to  know  that 
an  eminent  Scotch  lawyer,  after  many  years  of  forensic  and 
legislative  labour,  has  found  appropriate  and  well-earned  rest  on 
one  of  the  summits  of  that  Olympus.  Leaving  imagery  for  plain 
fact,  I  need  do  no  more  than  remind  you  that  one  leading  purpose 
of  that  statute  was  to  reconstitute  the  House  of  Lords  as  a  Supreme 
Tribunal  of  Appeal.  It  is  to  have  its  "  Lords  of  Appeal,"  three  of 
whom  must  be  present  when  the  House  exercises  its  appellate 
jurisdiction.  Other  Peers  are  not  excluded,  but  will  probably 
abstain.  These  Lords  of  Appeal  are,  on  the  one  hand,  the  Loid 
Chancellor  and  any  Peer  holding  or  having  held  any  high  judicial 
office  as  defined  by  the  statute,  and,  on  the  other  hand,  certain 
"  Lords  of  Appeal  in  Ordinary."  Power  is  taken  to  name  two,  and 
eventually  four,  "Lords  of  Appeal  in  Ordinary,"  salaried  Peers 
holding  their  peerage  by  a  tenure  differing  from  that  of  an  English 
Bishop,  in  respect  that  it  is  a  peerage  for  life.  The  sittings  of 
the  august  tribunal  which,  in  the  name  of  the  House  of  Lords,  is 
henceforth  to  exercise  the  highest  civil  jurisdiction  within  this 
realm,  are  made  independent  of  the  legislative  sessions  of  Par- 
liament, and  will  remain  untouched  by  prorogation  or  dissolution. 
But  I  turn  abruptly  from  these  lofty  things  to  our  own  Shenff-Court 
Act 

To-day  we  resume  the  business  of  this  Court  under  the  rule  of  a 
new  code  of  procedure.  Its  merits  and  its  defects  will  be  made 
apparent  by  the  test  of  experience  Yet  even  now  I  do  not 
hesitate  to  avow  my  liking  for  its  main  provision.  It  is  sound  in 
principle    Every  suitor  asks  a  Court  of  law  to  make  a  decree  in 
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his  favour  on  certain  grounds.  Our  new  procedure  is,  in  its 
initial  writ,  an  embodiment  of  that  principle.  Here  is  the  decree 
I  ask,  and  there  are  the  grounds  on  which  I  ask  it.  Compare  this 
clearness  and  simplicity  with  the  hapless  form  of  "  Summons " 
which  disappears  from  our  view  this  day :  "  Whereas  it  is  shown, 
as  in  the  conclusion  hereof,  therefore  it  ought  to  be  concluded," 
etc.  The  head  of  the  creature  was  curiously  entangled  with  its 
tail,  reminding  one  of  the  ship  described  in  the  "  Hunting  of 
the  Snark,"  wherein 

''  The  bowsprit  got  mixed  with  the  rudder  Bometimes.'' 

Assuredly,  our  new  "  Petition  "  need  not  make  us  shed  idle  tears 
over  the  grave  of  our  departed  "  Summons." 

Had  I  possessed  the  slightest  influence  over  the  framers  of  this 
measure,  I  would  have  urged  them  in  the  direction  of  still 
greater  simplicity.  For  example,  I  should  have  allowed  the 
pursuer  to  substitute  an  open  account  in  room  of  an  articulate 
condescendence,  in  those  cases  in  which  an  account  is  the  most 
obvious  way  of  supplying  in  detail  the  grounds  of  action.  I 
should  have  dispensed  with  pleas  in  law,  which  may  prove  a  real 
embarrassment,  if  the  Judge  is  to  be  hampered  thereby  in  applying 
the  law  to  the  facts  admitted  or  proved  before  him.  Lastly, — but 
this  is  a  piece  of  heresy  for  which  I  must  humbly  apologize, — I 
would  have  dispensed  altogether  with  an  interlocutor  closing  the 
record.  In  my  opinion,  the  proper  way  of  "  closing  the  record  "^ 
is  to  decide  the  cause.  By  these  three  steps  considerable  ad- 
vance would  have  been  made  towards  the  blending  into  one  course 
of  procedure  all  that  civil  business  which  is  at  present  distributed 
among  the  Ordinary  Court,  the  Certain  Debts  Eecovery  Court,  and 
the  Small  Debt  Court.  It  would  be  better,  I  think,  to  let  one 
Court  do  the  work  now  done  by  these  three,  as  in  the  English 
County  Court. 

Two  points,  as  I  have  occasion  to  know,  were  pressed  on  the 
attention  of  the  legislator  in  charge  of  the  SherifT-Court  Bill, 
One  of  these  was  to  delete  the  provision  under  which  the  Sheriff,  at 
closing  the  record,  is  required  to  ask  the  parties  whether  or  not 
they  will  sign  a  minute  renouncing  farther  probation.  The  other 
was  to  allow  an  appeal  to  the  Supreme  Court  on  a  case  stated  by 
the  Sheriff.  I  regret  that  these  proposals  should  have  been  made 
in  vain.  The  minute  renouncing  probation  presents  itself  to  my 
mind  as  being  either  an  inutility  or  a  danger.  But  experience 
will  show. 

I  abstain,  for  obvious  reasons,  from  any  critical  comment  on 
points  of  construction  which  may  arise  for  decision. 
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THE  PROMULGATION  OF  THE  LAWS  IN  THE 

ISLE  OF  MAN. 

There  are  in  these  days  so  few  primitive  legislative  ceremonials 
left,  that  when  one  is  found  it  is  not  to  be  passed  lightly  by. 
When  one  is  found,  it  also  brings  very  vividly  before  the  mind  an 
earlier  state  of  society  with  its  various  characteristic  attributes. 
It  is  for  this  reason  that  the  stranger  who,  in  the  month  of  May, 
happens  to  witness  the  annual  assembling  of  the  people  of  Uri  and 
Appenzell  in  the  green  meadows  of  BozUngen  and  in  the  hill-side 
market-place  of  Trogen,  to  choose  their  magistrate  for  the  year, 
and  to  demand  changes  in  the  law,  is  brought  face  to  face  with 
bygone  times.  But  it  is  not  necessary  to  go  to  Switzerland  for 
these  primitive  ceremonies,  for  in  the  month  of  July  in  the  Isle  of 
Man,  on  Tynwald  Day,  a  ceremonial  which  has  been  handed  down 
through  a  long  series  of  generations  is  to  be  witnessed.  It  is  true 
that  it  is  of  less  practical  importance  than  that  to  which  we  have 
alluded  in  Switzerland,  for  there  is  more  of  the  form  only  left,  but 
it  is  still  something  more  than  a  mere  antiquarian  relic.  Between 
Douglas  and  Peel,  about  a  mile  from  the  latter  town,  in  the  hamlet 
of  St.  John's,  there  is  an  ancient  mound  known  as  the  Tynwald 
Hill,  whose  origin  is  at  any  rate  of  great  antiquity,  antiquarians 
saying  that  it  is  a  remnant  of  the  Scandinavian  conquerors  of  this 
island.  Be  this  as  it  may,  from  time  immemorial  it  has  been  the 
custom  on  the  5th  July  to  promulgate  on  this  spot  the  laws  which 
have  been  passed  during  the  preceding  year.  The  governor  having 
arrived,  and  masses  of  people  from  all  parts  of  the  island,  the 
church  is  entered  and  a  service  is  commenced.  All  the  vicars  of 
the  island  should  be  present,  and  all  who  can  come  are  there. 
When  service  is  ended  a  procession  is  formed,  consisting  of  the 
captains  and  vicars  of  the  parishes,  the  members  of  the  House  of 
Keys,  and  the  members  of  the  Council,  and  various  other  public 
functionaries,  such  as  policemen  and  the  governor's  secretary. 
Arrived  at  the  Tynwald  Mount,  the  laws  are  then  promulgated  in 
English  and  Manx,  after  which  the  members  of  the  Legislature 
retrace  their  steps  in  procession  to  the  church.  Here,  however, 
they  no  longer  occupy  their  time  in  prayer,  but  commence  a 
regular  business  sitting,  and  the  nature  of  the  edifice  does  not 
prevent  the  debates  from  being  conducted  with  all  the  usual 
attributes  of  spirited  debates.  There  is  something  singularly  strik- 
ing in  this  ancient  legislative  ceremony.  It  could  never  have  con- 
tinued in  its  pristine  freshness  except  under  very  exceptional 
circumstances,  such  as  the  Isle  of  Man  affords.  It  is  essentially 
characteristic  of  a  people  small  in  numbers,  and  independent  in 
condition.  These  same  elements  are  to  be  found  in  those  Swiss 
cantons  where  the  ceremony  of  choosing  their  rulers  and  demand- 
ing legislative  protection  remains  very  much  as  it  was  in  mediaeval 
.times.    To  the  stranger  the  Isle  of  Man  presents  only  the  features 
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of  an  English  county  confined  within  the  limits  of  an  island,  and 
with  a  vestry  or  a  town  council  disguised  under  singular  and  un- 
common names.  But  though  politics  must  necessarily  have 
become  similar  in  a  great  extent  to  these  matters  which  are  trans- 
acted in  any  town  council  in  England,  there  is  yet  in  their  form  a 
great  deal  more  than  is  to  be  witnessed  in  an  English  town  hall. 
In  the  ceremony  which  has  been  mentioned  are  found  the  ordinary 
features  of  legislation  in  its  very  earliest  form,  not  the  legislation 
which  existed  in  Mediaeval  England,  but  much  more  that  which 
was  common  in  the  assemblies  of  the  Teutonic  communities  before 
they  invaded  and  made  their  home  in  England.  In  the  captains 
of  the  parishes,  the  clergy,  the  high  bailiffs  of  the  different  towns 
are  the  oiScial  representatives  of  country  and  of  the  town.  In  the 
House  of  Keys  are  to  be  seen  the  representatives  of  the  democracy, 
though  in  the  most  primitive  times  the  people  who  now  are  gathe^d 
together  as  spectators  were  doubtless  actors  in  the  scene.  The 
tourists  who  throng  to  the  Isle  of  Man  from  the  manufacturing 
towns  of  the  North  of  England  regard  this  ceremony,  one  cannot 
doubt,  as  a  specimen  of  old-fashioned  eccentricity,  difficult  to  be 
understood  by  ordinary  sensible  men  and  women.  It  is  probable 
that  the  general  feeling  of  any  English  tourists  who  happen  to  be 
in  Switzerland  so  early  as  May  is  one  of  wonder  that  the  mountain 
valley  and  not  the  town  is  chosen  for  a  ceremony  which  in  their 
opinion  might  have  been  well  superseded  by  a  system  of  yellow 
ballot  papera.  But  at  the  same  time  those  who  look  a  little  deeper 
into  things  cannot  fail  to  be  struck  with  these  remarkable  relics  of 
a  very  early  and  very  primitive  state  of  society.  Every  one  who 
regards  the  Manx  ceremonies  on  Tynwald  Day  must  be  inclined  to 
congratulate  himself  that  within  a  few  hours'  sail  of  Liverpool  he 
can,  as  it  were,  if  he  happens  to  hit  upon  the  single  day  in  the  year 
when  this  takes  place,  exchange  the  turmoil  of  modem  speculation 
and  commerce  for  a  short  and  quickly  terminated  glance  at  pro- 
ceedings similar  to  those  of  men  in  the  most  primitive  states  of 
society.  From  the  times  of  Freeman  and  Froude  to  the  times  of 
Tacitus  is  a  very  long  leap,  but  this  ceremony  carries  us  over  the 
intervening  years,  and  we  are  scarcely  wrong  in  saying  that  the 
former  eminent  historian  could,  scarcely  fail  to  find  in  the  pro- 
ceedings of  the  Manx  Government  on  T]mwald  Day  relics  of 
ancient  legislation,  inferior,  perhaps,  to  those  of  Switzerland,  but 
yet  far  from  being  devoid  either  of  general  interest  or  historical 
suggestiveness. — I%e  Oraphie, 
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The  case  of  McLaren  and  Others  v.  Memzies  and  Others,  July  20th 
1876,  13  S.  L.  R  703,  is  imdotibtedly  the  most  important  decisioii 
which  has  as  yet  arisen  out  of  the  recent  Conveyancing  Act  of 
1874.  It  was  decided  by  a  majority  of  one  in  a  Court  composed 
of  seven  Judge& 

In  this  case  an  application  was  made  under  the  39th  section 
of  the  Conveyancing  Act,  to  allow  a  proof  for  the  purpose  of 
establishing  the  validity  of  a  will  The  document  consisted  of  two 
sheets  stitched  together,  and  signed  by  the  granter  upon  the  fifth 
page  only,  while  it  bore  to  be  attested  upon  the  sixth  by  three 
witnesses.  In  these  circumstances  the  question  came  to  be 
whether,  under  the  39th  section  of  the  Act,  this  was  a  writing 
"subscribed  by  the  granter  or  maker  thereof,  and  bearing  to  be 
attested  by  two  witnesses  subscribing,"  so  as  to  be  effectual  in 
spite  of  the  informality  of  execution.  In  other  words,  had  the 
deed  "been  subscribed  t  could  the  subscription  of  the  granter  upon  the 
fifth  page  be  held  to  apply  to  the  contents  of  the  first  four  written 
upon  a  separate  piece  of  paper  unauthenticated  according  to  our 
law  ?  A  proof  was  allowed  before  answer,  which  established  that 
the  deed  had  been  signed  by  the  granter  and  witnesses  as  it  bore 
to  be.    But  the  legal  question  remained. 

By  a  majority  of  one  the  Court  have  held  that  this  deed  fell  under 
the  39th  section.  It  appears  to  us,  that  the  reasons  so  well  stated  by 
Lord  Deas  fully  justify  the  decision  to  which  that  majority  came,  in 
what  the  Judges  seem  to  have  felt  was  a  difficult  and  important  case. 
It  must  be  bonie  in  mind  that  by  the  1874  Act,  certain  solemnities 
relating  to  deeds,  formerly  essential,  have  been  expressly  done 
away  with.  And  taken  in  connection  with  what  previous  legisla- 
tion has  accomplished  in  the  same  direction,  it  may  well  be  asked 
to  what  informalities  of  execution  does  the  39th  section  apply,  if 
not  to  such  a  one  as  occurred  in  this  case.  If  it  does  not  so  apply. 
Lord  Deas  confesses,  that,  so  far  as  he  can  discover,  it  has  effected 
nothing  at  all.  A  deed  which  bears  at  the  end  of  it  the  signature 
of  the  party  who  professes  to  be  the  granter  must  be  held  to  be  a 
subscribed  deed.  When  the  Act  of  1696,  c.  15,  was  introduced, 
the  custom  of  subscribing  across  the  joinings  of  deeds  no  doubt 
existed,  but  it  was  only  a  custom.  It  was  that  Act,  as  will  be  re- 
collected, which  rendered  the  signature  of  the  granter  upon  each 
page  a  necessary  formality.  The  necessity  for  that  formality,  in 
order  that  the  deed  may  be  ex  facie  valid,  has  not  been  done  away 
with,  and  accordingly,  when  signed  only  at  the  end,  a  deed  could 
not  of  itself  be  received,  or  given  effect  to.  But  then  the  39th  sec- 
tion provides  that  "  no  deed  subscribed  by  the  granter,  and  bearing 
to  be  attested  by  two  witnesses,  shall  be  deemed  invalid,  or  denied 
effect,  according  to  its  legal  import,  because  of  any  informality  of 
execution,"  provided  that  the  party  founding  upon  it  establishes 
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its  genuine  character  by  evidence.  Now  in  this  case  the  deed  was 
subscribed  by  the  granter,  but,  in  consequence  of  the  Act  of  1696, 
there  was  just  one  of  those  informalities  of  execution  which  the 
enlightened  lawyers  of  1874  have  discovered  a  safe  mode  of  getting 
over.  • 

The  minority,  on  the  other  hand,  took  a  very  strict  view  of  the 
case.  Briefly  stated  their  argument  was  this. — ^The  section  refers 
only  to  subscribed  deeds.  By  the  law  of  Scotland  each  page 
of  a  deed  must  be  subscribed.  That  has  not  been  done  in  this  case, 
therefore  the  deed  is  not  subscribed,  and  the  section  does  not  apply. 
But  Lord  Mure  put  it  very  well  when  he  said,  "  I  read  the  word 
subscribed  in  that  common  ordinary  sense  in  which  it  is  read  and 
used  every  day.  I  do  not  go  into  the  distinctions  of  the  older 
Acts,  but,  as  I  understood  the  argument  addressed  to  us,  the  Court 
are  not  entitled  to  deal  under  the  clause  with  any  deed  that  is  not 
subsciibed  in  terms  of  the  Act  1696,  and  that  instead  of  saying, 
no  deed,  instrument,  or  writing  subscribed  by  the  granter,  what 
Parliament  meant  was  to  say  no  deed  subscribed  in  terms  of  the. 
Act  1696  by  the  granter.  I  cannot  put  that  limited  construction 
upon  the  words." 

This  case  may  be  compared  with  that  of  Smyth  v.  Smyth, 
March  8,  1876.  There  the  deed  was  ex  facie  probative,  but  it  was 
established  by  evidence  in  an  action  of  reduction,  that  the  so-called 
witnesses  had  signed  prior  to  and  independent  of  the  granter,  and 
that  they  had  not  heard  him  acknowledge  his  signature.  The  de- 
fender pleaded  the  39th  section,  but  in  vain.  That  section  assumes 
the  existence  of  witnesses,  here  there  were  none  except  in  name. 
The  two  cases  taken  together  afford  an  excellent  commentary  upon 
what  the  statute  by  the  39th  section  did,  and  what  it  did  not  seek 
to  remove. 

The  recent  case  of  MackintoA  v.  the  Lord  Advocate  has  revived 
a  question  which,  during  the  last  century,  repeatedly  gave  rise  to 
elaborate  discussions.  Whether  it  has  now  been  settled  for  ever 
may  well  be  doubted. 

It  is  somewhat  di£Scult  to  see  upon  what  those  Scottish  lawyers, 
who  maintained  the  competency  of  an  appeal  to  the  House  of 
Lords  in  criminal  cases,  grounded  their  opinions.  For  although 
the  opportunities  of  appeal  were  frequent,  and  the  motives  for 
appeal  most  urgent,  a  search  for  precedents  was  always  unsuccess- 
ful 

The  competency  of  such  appeals  has,  however,  been  maintained 
by  lawyers  entitled  to  much  respect.  Thus  Lord  Eames,  in  his 
"  Law  Tracts,"  276,  says ;  "Appeals  from  the  Court  of  Justiciary  have 
hitherto  been  rare,  and  probably  will  never  become  frequent.  The 
proceedings  of  this  Court  being  brought  under  precise  rules,  afford 
little  matter  for  an  appeal,  which  at  the  same  time  would  be  but  a 
partial  remedy,  as  the  verdict  of  the  jury  can  never  be  called  in 
question.    An  appeal,  however,  from  this  Court  is  competent,  as 
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well  as  from  the  Session,  of  which  there  is  one  noted  instance.'* 
He  then  goes  on  to  instance  the  case  of  the  Magistrates  of  JElgin^ 
to  which  reference  shall  presently  be  mada     Hugo  Arnot,  in  a 
note  to  bis  "Criminal  Trials/'  commenting  npon  the  case  otBytoaier, 
ill  which  it  was  decided  that  no  appeal  lay  from  the  Court  of 
Justiciary,  observes:    "The  most  mature  consideration   of   this 
important  subject  that  I   am  capable   to  bestow,  the  laborious 
search  that  I  have  made  into  our  criminal  records  from  A.  D.  153& 
to  the  present  times,  have  completely  riveted  my  opinion  that  this 
judgment  requires  again  to  be  considered — that  law  and  expediency 
both  require  it."     It  is  to  be  regretted  that  Mr.  Arnot  did  not 
publish  the  result  of  his  investigations,  as  at  one  time  he  appears 
to  have  thought  of  doing.    It  is  somewhat  curious  to  observe  how 
difficult  it  has  been  found  to  prevent  by  a  decision  the  renewal  of 
this  vexed  question.    Maclaurin,  in  his  "Ai^uments  and  Decisions,'* 
published  in  1774,  referring  to  the  decision  in  the  case  of  the  King 
v.  Murdison,  decided  in  1773,  says:  "  Thus  was  the  great  question 
vA  to  the  competency  of  appeals  from  the  Court  of  Justiciary  at 
last  determined  in  the  negative."    And  yet  not  ten  years  later,  in 
1781,  the  House  of  Lords  were  again  called  upon  to  give  solemn 
judgment  against  the  competency  of  such  appeals ;  and  yet  again 
we  have  an  unwearied  litigant  calling  in  question  the  soundness  of 
the  past  decisions,  although  in  1842  Mr.  Macqueen,  Q.C.,  writes 
that  it  would  now  be  superfluous  to  recite  the  merits  of  the  coh«- 
troversy. 

The  argument  of  those  who  maintained  the  competency  of  such 
appeals  was  somewhat  of  a  negative  character.  There  was  no  good 
reason,  they  maintained,  why  the  criminal  should  stand  in  a 
different  position  from  the  civil  Courts.  It  would  be  unreasonable 
to  admit  of  the  review  of  decisions  in  cases  which  affected  property 
only,  and  to  exclude  it  where  life  and  liberty  might  be  at  stake. 
But  for  precedents  in  support  of  their  contention,  they  had  to  fall 
back  upon  such  a  case  as  that  of  the  Ma^gistrates  of  Elgin,  which  is 
certainly  far  from  being,  as  described  by  Lord  Karnes,  a  noted 
instance.  Although  the  proceedings  did  originate  in  the  Court  of 
Justiciary,  the  point  upon  which  the  opinion  of  the  House  of 
Lords  was  taken  not  only  related  purely  to  a  civil  right,  but  was 
raised  in  the  Court  of  Session,  to  which,  according  to  Lord  Kames' 
own  account  of  the  case,  a  remit  had  been  made  from  the  criminal 
Court. 

An  account  of  that,  as  well  as  of  the  other  last  century  cases  in 
which  this  question  has  been  raised,  is  given  in  the  speech  of  Lord 
Mansfield  in  the  case  of  Bywaitr  v.  The  Grown  (2  Paton  Appeals, 
564).  That  learned  Judge  held  a  very  decided  opinion  as  to  the 
incompetency  of  such  appeals.  He  says :  "  At  the  Revolution  the 
bill  of  rights  expressly  claims  as  a  right  the  privilege  of  appealing 
from  the  sentence  of  the  Court  of  Session;  but  with  regard  to 
criminal  cases,  there  never  existed  an  idea  of  an  appeal  from  the 
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Court  of  Justiciary  before  the  Union.  They  in  express  words  say 
there  lies  no  appeal.  There  is  not  a  single  book  that  says  there 
does  lie  one.  The  bill  of  rights,  which  claims  a  right  of  appealing 
in  civil  cases  from  the  Court  of  Session,  does  not  say  a  word  of 
criminal  cases  or  of  the  Court  of  Justiciary ;  and  agreeable  to  this 
there  has  not  existed  an  instance  of  an  appeal  to  this  House  in  a 
criminal  and  capital  case  from  the  Court  of  Justiciary  in  Scotland 
since  the  Union,  and  yet  men  have  been  hanged  every  day,  and 
may  have  made  objections  below,  which  objections  below  have  not 
avcoled  them."  His  speech  contains  a  review  of  the  cases  in  which 
such  an  appeal  has  been  attempted.  From  a  note  in  Paton's  report 
of  the  case  of  Bywater,  we  learn  that  during  the  last  century  the 
point  was  again  raised,  first  in  the  case  of  Bobertson  and  Berry, 
tried  for  sedition  in  1793,  and  afterwards  in  those  of  Muir,  Palmer, 
and  Others,  The  note  says :  "  Contemporaneously  with  these  cases, 
Mr  Adam  moved  for  a  Committee  of  the  House  of  Commons,  with 
instructions  to  consider  the  propriety  of  bringing  in  a  Bill  to  alter 
the  law  of  Scotland  in  this  respect,  and  assimilate  it  to  the  appeal 
in  England  by  writ  of  error."  The  recent  cases,  and  particularly 
those  of  Muir  and  Palmer,  entered  deeply  into  the  discussion,  but 
the  motion  was  lost. 

It  may  at  first  sight  be  considered  a  little  too  late  now  to  call 
attention  to  the  case  of  Adam^  v.  South-Western  Railway  Co. 
(3  Bettie  215).  But  the  case  concerned  a  department  of  the  law 
which  is  difficult,  is  important,  and  is,  it  must  be  confessed,  in 
rather  an  unsettled  and  unsatisfactory  condition.  It  raised  a 
question  which  had  never  before  come  before  the  Courts  of  Scotland, 
and  the  decision  arrived  at  was  at  variance  with  that  which  had 
been  arrived  at  a  little  time  before  in  a  quite  similar  case  in  the 
Court  of  Exchequer  in  England.  Further,  some  comments  have 
very  recently  been  made  upon  the  decision  by  Sheriff  Hallard  in 
his  recent  address,  and  also  we  observe  in  an  article  in  the 
Edinburgh  CotCrant,  It  appears  to  us  that  both  the  learned  Sheriff 
and  the  writer  of  the  article  failed  to  discern  the  ratio  of  the  judg- 
ment on  one  point,  which  was  not  novel ;  and  the  learned  Sheriff 
did  not  draw  attention  to  the  point  in  the  case  which  was  novel. 

The  circumstances  of  the  case  were  these.  The  Caledonian 
Bailway  Co.  have  running  powers  over  a  line  of  railway  which  is 
the  property  of  the  South- Western  Railway  Co.  The  stoker  of  a 
Caledonian  train  which  was  travelling  over  the  South- Western 
Company's  line  was  killed  in  a  collision  caused  primarily  by  the 
n^ligence  of  the  stationrnaster,  the  servant  of  the  South- Western 
Co.  The  first  question  in  the  case  was  this — Were  the  stoker  of 
the  one  company  and  the  stationmaster  fellow-servants  ?  If  they 
were,  of  course  the  liability  of  the  South- Western  Co.  for  damages 
was  excluded  by  that  fact  It  was  contended,  on  the  one  hand, 
that  they  were  fellow-servants  because  they  were  engaged  in  a 
common  employment,  and,  on  the  other,  that  one  essential  condition 
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of  their  being  fellow-servauts  was  wanting^  viz.  their  being  under 
the  same  master.  The  Second  Division  held  they  were  not  fellow- 
servants.  The  point  was  not  new.  The  same  conclusion  had  been 
arrived  at  in  the  case  of  Colder  in  the  First  Division,  in  the  case  of 
Warburton  in  the.  English  Court  of  Exchequer,  and  also  in  the 
American  Courts,  (see  Shearman  and  Bedfield  on  Negligence,  p.  125). 
There  is  not  only  authority,  but  there  is  also  principle  for  the 
decision.  The  only  ground,  so  far  as  we  know,  that  has  been 
judicially  suggested  in  defence  of  the  doctrine  of  collaborateur, 
introduced  into  the  law  of  Scotland  by  the  House  of  Lords  in  the 
Bartonshill  case,  is  that  it  is  an  implied  condition  of  the  contract  of 
service,  that  the  master  shall  not  be  responsible  for  injury  caused 
to  the  servant  by  the  faidt  of  a  fellow-servant.  But  in  Adams'  case 
there  was  no  contract  of  service  between  the  Caledonian  Company's 
servant  and  the  South- Western  Co.  Sheriff  Hallard  says :  "  The 
Court  seemed  well  pleased  to  have  a  reasonable  pretext  for  gettii^ 
beyond  the  reach  of  an  unreasonable  fiction."  With  all  deference 
we  do  not  think  it  was  a  pretext;  it  was  the  logical  conclusion  from 
the  only  principle  which  had  been  stated  as  the  foundation  of  the 
doctrine  of  coUaborateur. 

But  then  came  the  second  question,  which  was  in  Adams'  case 
raised  for  the  first  time  in  the  Scotch  Courts.  Assuming  that  not 
only  the  South- Western  Company's  stationmaster  was  guilty  of 
negligence,  but  further  that  the  engine-driver  and  the  guard  of  the 
Caledonian  train  had  contributed  to  the  accident,  their  contributoiy 
negligence  would  of  course  have  barred  their  claim  against  the 
South- Western  Company.  But  would  the  contributory  negligence 
of  the  stoker's  fellow -servants  bar  his  claim  against  that  company. 
Their  view  that  it  did,  results  from  a  jumbling  together  of  the 
doctrine  of  collaiorateur,  and  the  doctrine  of  contributory  negli- 
gence.    The  Court  held  that  the  claim  was  not  thus  barred. 

To  our  thinking,  when  the  first  point  was  settled,  the  rest  was  all 
plain  sailing.  The  stoker  could  not  sue  his  own  masters,  the  Cale- 
donian Company,  because  it  is  an  implied  incident  of  the  contract  of 
service  that  he  takes  the  risk  of  his  fellow-servant's  negligence,  and 
because  of  that  consideration  alona  But  the  sole  reason  for  ex- 
cluding the  liability  of  the  master  did  not  exist  in  a  question  with 
a  third  party — with  one  with  whom  there  was  no  contract  of  ser- 
vice whatever. 

The  droll  and  odd  thing  as  regards  this  second  point  is  the 
existence  of  two  English  decisions,  which  are  directly  at  variance 
with  that  to  which  their  Lordships  of  the  Second  Division  have 
come.  We  refer  to  the  recent  case  of  Armstrong  in  the  Court  of 
Exchequer,  where  the  circumstances  on  which  a  judgment  was 
arrived  at  were  precisely  similar.  That  decision  followed  the 
precedent  of  Bryan  v.  Thorogood,  where  it  was  held  that  a  passenger 
in  an  omnibus  who  was  injured  in  a  collision  between  the  omnibus 
in  which  he  was  travelling  and  another  omnibus,  caused  by  the 
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Joint  fault  of  the  two  drivers,  had  no  claim  against  the  owner  of 
the  other  omnibus,  because  the  passenger  and  his  driver  were 
"  identified."  Lord  Erskine  said  that  at  the  great  day  of  account, 
when  all  secrets  shall  be  revealed,  we  shall  know  why  boots  are 
always  made  too  tight.  Upon  the  same  occasion  we  shall  perhaps 
know  the  meaning  of  this  doctrine  of  ''  identification,"  although 
we  gravely  doubt  it.  Great  doubts  have  been  thrown  upon  the 
decision  in  Thorogood*8  case,  by  both  Judges  and  text-book  writers, 
€,g,  by  Dr.  Lushiugton  in  the  case  of  The  Milan,  and  in  Smith's 
*'  Leading  Cases,"  and  Addison  on"  Torts."  In  Armstrong's  case,  Mr. 
Baron  Pollock,  feeling  a  doubt  about  "identification,"  endeavoured 
to  explain  it  by  saying  that  it  meant  identification  for  the  purposes 
<j{  this  action.  This  is  evading  the  difficulty.  Why  for  the '  pur- 
poses of  this  case  ?  State  the  reason  for  starting  the  identification 
at  all,  and  state  the  reason  for  stopping  it  at  this  particular  point  ?  If 
I  am  "  identified  "  with  the  driver  of  a  public  conveyance,  the  logical 
result  is  that  I  could  not  sue  the  owner  of  the  omnibus,  nay,  that  I 
could  not  sue  the  driver  himself  if  he  caused  an  accident,  because 
that  would  be  suing  myself,  and  indeed  that  I  would  be  liable  in 
damages  to  a  passenger  in  another  vehicle  for  an  injury  caused  to 
a  passenger  in  another  omnibus. 


Studies  in  Roman  Law ;  ivith  Comparative  Views  of  the  Zaivs  of 
France,  England,  and  Scotland,  By  Lord  Mackenzie.  Fourth 
edition.  Edited  by  John  Kbrkpatrick,  Esq.,  M.A.,  Cantab. 
Dr.  JuR.  Heidelb,  LLB.,  Edin.,  Advocate. 

Few  books  on  Eoman  law  have  been  so  popular  as  this  work  of  the 
late  Lord  Mackenzia  First  published  in  1862  it  has  already  come 
to  a  fourth  edition.  The  chief  reasons  of  the  popularity  of  the  book 
are  these: — that  it  contains  as  much  learning  on  the  subject  of 
Soman  law  as  an  ordinary  reader  cares  to  have ;  and  that  it  con- 
tains, besides,  a  comparative  view  of  the  modern  laws  which  have 
been  more  or  less,  more  rather  than  less,  influenced  by  the  Roman 
law.  The  book  has  for  some  years  been  used  as  a  t^xt-book  at 
Oxford.  This  is  one  of  the  curious  fortunes  which  both  books  and 
men  meet  with.  In  its  original  form,  although  a  popular  and 
readable  book,  and  useful  as  an  introduction  to  the  study  of  com- 
parative jurisprudence,  it  had  no  claim  to  hold  the  place  of  a  text- 
book on  Eoman  law.  The  few  references  it  contained  were  chiefly 
to  the  Institutes  of  Justinian  and  to  foreign  text- writers,  and  it  was 
therefore  totally  inadequate  for  the  requirements  of  students 
unless  they  were  also  provided  with  an  array  of  (rerman  and 
French  text-writers  for  reference.  The  inconvenience  of  searching 
for  information  in  this  circuitous  way,  through  the  medium  of 
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languages  not  familiar  to  every  student,  and  with  the  aid  of  books 
not  always  accessible,  has  been  to  a  great  extent  removed  in  the 
new  edition,  the  book  being  now  copiously  provided  with  references 
to  the  original  authorities,  and  with  notes  and  explanations  of  the 
commonest  technical  expressions  unexplained  or  unmentioned  in  the 
text  A  considerable  part  of  the  new  matter  is  devoted  to  explain- 
ing the  technicalities  of  Boman  procedure.  We  cannot  agree  with 
a  recent  reviewer  in  the  PcUl  Mall  Oazette  in  thinking  these  notes 
too  numerous.  The  editor  of  the  new  edition  probably  was  of 
opinion,  and  rightly  so,  that  the  praetorian  and  other  reforms  cannot 
be  thoroughly  appreciated  without  a  somewhat  fuller  statement  of 
the  evils  to  be  remedied,  and  the  procedure  by  which  that  object 
was  to  be  attained.  Thus  among  the  numerous  important  points 
left  untouched  by  the  author  are  the  various  heneficia  introduced  by 
the  prsetors  for  the  relief  of  heirs  and  of  creditors ;  many  of  the 
leading  divisions  of  actions  and  their  greater  or  less  harmony  with 
principles  of  equity ;  the  ranking  of  creditors  on  the  estates  of  their 
debtors ;  the  details  of  the  interesting  formulary  system ;  some  of 
the  chief  peculiarities  about  interdicts;  the  difference  between 
ustieapio  and  prcescriptio;  the  substitution  of  the  actio  ad  supplen- 
dam  legitimam  for  the  harsher  querela  iiwfficiosi  testamenti,  and  the 
different  modes  of  revoking  testaments.  Ample  information  on 
these  and  many  other  points,  some  of  which  are  of  special  interest 
to  Scottish  lawyers,  and  ail  of  which  ought  to  be  familiar  to  every 
student  of  Boman  law,  has  now  been  supplied  in  the  form  of  con- 
cise and  closely-packed  notes  extending  to  some  fifty  pages.  The 
different  periods  of  jurisprudence  have  been  more  accurately 
defined,  and  many  omitted  dates  have  been  supplied.  There  are 
also  several  historical  notes  on  pledge,  the  law  of  debtor  and 
creditor,  prescription,  succession,  honoraria,  and  other  topics,  which 
supplement  and  give  precision  to  the  sometimes  vague  and  un- 
satisfactory  statements  in  the  text.  The  index  has  been  greatly 
enriched,  and  is  not  the  least  useful  part  of  the  new  work. 

We  have  observed  a  few  omissions  and  inaccuracies,  such  as  the 
omission  of  the  Pawnbrokers  Act  of  1872,  and  the  insertion  of  the 
word  "reformation"  for  "restoration,"  but  the  editor's  attention 
has  doubtless  already  been  called  to  these  and  other  trifling  slips. 
On  the  whole,  we  may  safely  pronounce  the  book  to  be  that  to 
which  it  has  hitherto  had  no  pretension,  though  not  unfrequently 
prescribed  to  students  in  England — a  thoroughly  serviceable  text- 
book on  Soman  law.  Great  praise  is  due  to  the  accomplished  and 
erudite  editor  of  this  fourth  edition  for  the  manner  in  which  he 
has  performed  his  task. 

Parliammt'House  Book  f(yr  1876-7.  Compiled  by  W.  Burnbss, 
Printer,  Edinburgh.  Fifty-second  Publicatioa  Edinbuigk 
187H. 

Thb  fifty-second  annual  edition  of  this  useful  and  indeed  in- 
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dispensable  manual  has  just  been  issued.  The  work  promises  to 
reach  a  green  old  age ;  and  we  can  say  of  it  as  the  dramatic  critic 
said  of  Miss  Helen  Faucit,  "  Time  writes  no  wrinkle  on  thine  azure 
brow."  We  cannot  go  on  with  the  quotation  and  say, ''  Such  as 
[thy]  creation's  dawn  beheld,  we  see  thee  now,"  for  year  by  year 
the  information  it  contains  becomes  more  and  more  ample.  The 
new  issue  contains  the  Scottish  Acts  of  last  Session  of  Parliament, 
which  are  of  most  use  in  the  practice  of  the  Courts,  such  as  the 
Sheriff-Court  Act  and  the  Appellate  Jurisdiction  Act. 

There  is  no  book  without  its  defects,  and  we  detect  one  or  two 
omissions  in  the  list  of  Sheriffs.  There  is  no  mention  of  who  is 
Sheriff-Substitute  at  Clackmannan  and  at  Portree.  We  trust  that 
these  omissions  will  be  put  right  in  the  next  issue. 

ZcUin  Maxims  and  Phrases:  Collected  from  the  Institutional  WHters 
on  the  Law  of  Scotland ;  and  other  Sources,  With  Translations 
and  Illustrations,  By  John  Tratner,  Esq.,  Advocate.  Second 
Edition.    Edinburgh :  William  Green.     1876. 

This  book,  which  has  reached  its  second  edition,  has  increased  in 
bulk  and  also  in  value,  which  is  not  always  a  consequence  of  an 
increase  in  size. 

Many  people  doubt  the  utility  of  books  of  this  kind.  They  say 
that  the  information  they  convey  is  conveyed  in  fragments  and 
snippets,  and  the  knowledge  of  the  reader  is  apt  to  be  unsyste- 
matic. We  differ.  Without  underrating  the  importance  of  syste- 
matic treatises,  which  indeed  are  indispensable,  books  of  this  kind 
have  their  uses  too.  A  short  paragraph,  a  terse  maxim,  an  appro- 
priate illustration,  these  often  catch  the  eye  of  the  reader,  arrest 
his  attention,  and  remain  more  firmly  impressed  in  the  memory 
than  do  the  level  pages  of  a  lengthy  treatise,  "  that  like  a  wounded 
snake  drags  its  slow  length  along." 

Most  books  have  their  merits  and  their  demerits,  and  this  one  is 
no  exception  to  the  rule.  Which  shall  we  commence  with? 
Well,  we  shall  take  the  amari  aliquid  first,  so  as  to  let  the  notice, 
as  novels  ought  to  do,  end  happily. 

The  book  contains  a  great  deal  which  is  surely  out  of  place  in  a 
legal  treatise.  It  is  not  at  all  necessary  to  give  a  translation  of 
evertf  Latin  word  to  be  found  within  the  whole  range  of  Scottish 
legal  literature.  The  explanation  of  "  id  est "  makes  you  fancy 
you  are  dipping  into  a  Latin  primer  written  for  the  use  of  little 
boys  who  are  troubled  in  their  minds  about  amo,  amas.  One 
hardly  knows  for  what  class  of  readers  such  explanations  of  terms 
which  are  so  simple,  and  so  little  connected  with  law,  can  have 
been  intended,  especially  in  these  days  when  higher  literary  quali- 
fications are  being  exacted  from  persons  about  to  join  any  branch 
of  the  profession. 

The  idea  of  the  book  has  evidently  been  suggested  by  Mr. 
Broom's  '*  Selection  of  Legal  Maxims."    It  is  unfair  to  contrast  the 
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two  books,  for  their  purpose  is  different.  Mr.  Broom  does  not  take 
up  the  phrases ;  and  although  Mr.  Trayner  takes  up  both  phrases 
and  maxims,  his  exposition  of  the  latter,  being  evidently  intended 
for  a  less  advanced  class  of  readers,  is  not  nearly  so  erudite  as 
that  of  Mr.  Broom.  Still  it  is  nothing  more  than  fair  to  say  that 
in  his  exposition  of  legal  principles  Mr.  Trayner  is  admirably  terse, 
accurate,  and  perspicuous  ;  and  we  are  quite  sure  that  the  student 
will  find  it  of  great  use,  and  that  he  will  not  find  it  dry  reading. 

We  may  add,  in  conclusion,  that  the  book  is  got  up  in  first-rate 
style — ^in  a  style  which  is  eminently  creditable  to  a  new  and  enter- 
prising publisher,  whose  first  venture  we  believe  this  is. 


(Dbrtuars* 

SHERIFF  DICKSON. 

We  doubt  whether  any  recent  event  has  so  profoundly  affected  the 
profession  and  the  public  as  the  death  of  Mr.  William  Gillespie 
Dickson,  Sheriff  of  Lanarkshire.  His  comrades  and  fellow- workers 
in  Glasgow  could  alone  appreciate  all  its  impressive  suddenness. 
But  two  days  before,  he  had  taken  conspicuous  part  in  the  royal 
pageant  that  graced  the  western  metropolis,  and  in  all  that  vast 
multitude  there  was  not  perhaps  another  figure  that  was  more 
suggestive  of  manly  strength  and  vigour.  With  characteristic 
devotion  to  public  duty^  he  was  at  his  post  next  morning  before 
almost  any  ofiicial  in  the  building,  and  even  the  day  of  his  death 
found  him  late  and  early,  assiduous  as  ever  in  the  service  of  his 
high  office.  It  was  known  to  all  that  he  had  been  ill,  and  by  some 
of  his  more  intimate  friends  that  he  had  passed  through  a  trying 
ordeal,  but  not  a  shadow  of  fear  rested  in  the  mind  of  any  one  that 
his  place  was  so  speedily  not  to  know  him  more.  Next  morning 
the  news  flashed  upon  every  eye  that  on  the  previous  evening, 
without  even  a  flicker  of  expiring  strength,  he  had  literally  in  one 
moment  been  summoned  to  his  everlasting  rest.  Well  might  the 
language  of  the  Hebrew  refrain  recall  it.self  in  such  an  hour — "  How 
are  the  mighty  fallen ! " 

Beyond  the  city  and  neighbourhood  to  whom  his  dignified 
presence  had  become  so  familiar,  the  event,  of  course,  could  not 
produce  the  same  bewildering  sense  of  bereavement  that  was  felt 
in  many  circles  in  Glasgow.  But  his  reputation  was  not  a  local 
one  merely ;  in  Edinburgh  and  other  places  he  had  warm  admirers 
and  many  a  true  and  earnest  friend.  Over  the  whole  country  there 
were  fellow-workers,  in  the  profession  on  which  he  shed  such  lustre, 
to  whom  his  intelligent  and  accurate  research  had  spared  many 
hours  of  weariness  ;  and  accordingly  it  was  not  the  busy  scene  of 
his  latest  labours  alone  that  felt  it  had  reason  to  mourn  over  his  all 
too  premature  removal.    To  the  present  generation  of  lawyers  in 


OBITUABY.  589 

the  Parliament  House  he  was,  except  in  name,  almost  unknown, 
and  it  is  some  evidence  of  the  impress  he  had  made  on  the 
profession  generally  that  the  announcement  of  his  death  created  an 
impression  there  that  was  only  eclipsed  by  the  shadow  that,  on  the 
morning  after  his  death,  hung  over  the  Court  at  Glasgow,  over 
which  he  had  originally  intended  to  preside.  And  it  was  not  his 
brethren  alone,  nor  old  associates  at  the  Bar,  that  felt  the  full  force 
of  the  disaster.  In  Edinburgh,  as  in  Glasgow,  it  was  felt  and  said 
that  a  man  of  strength  had  suddenly  disappeared,  and  that  to  the 
public  service  of  the  great  community  among  whom  he  lived,  his 
death  was  an  almost  irreparable  bereavement. 

The  accidents  of  Mr.  Dickson's  career  were  not  favourable  to  the 
reputation,  great  as  that  is,  which  he  has  left  behind  him  as  a 
lawyer.  An  important  part  of  his  life  was  spent  in  the  island  of 
Mauritius,  where  be  occupied  the  post  of  Attorney-General,  and  was 
mainly  concerned  with  administrative  labour.  His  treatise  on  the 
''Law  of  Evidence"  is  the  sole  monument  of  his  capacity  as  a 
lawyer ;  but  it  is  such  a  splendid  one  as  at  once  to  raise  him  to  the 
rank  of  a  jurist.  It  is  difficult,  within  the  whole  range  of  pro- 
fessional literature,  to  point  to  a  higher  specimen  of  honest  labour. 
To  the  extent  of  our  experience,  we  can  with  safety  say  that  we 
have  seldom  seen  legal  propositions  more  faithfully  formulated  in 
accordance  with  judicial  exposition  and  authority,  and  our  readers 
are  aware  that  if  this  be  true,  it  is,  also  very  high  praise.  But  the 
*'  Law  of  Evidence "  is  not  merely  the  production  of  an  accurate 
and  painstaking  workman.  It  abounds  with  passages  which  show 
that  the  author  had  a  scholarly  and  scientific  perception  of  his 
subject,  and  that  had  other  tastes  and  faculties  not  pushed  themselves 
into  exercise,  a  great  future  was  before  him  in  a  sphere  in  which  there 
have  been  great  but  comparatively  rare  successes.  Since  Mr.  Dick- 
son's return  to  this  country,  circumstances  have  not  led  him  towards 
the  fancies  of  his  first  attachment.  On  the  elevation  of  Mr.  Henry 
Glassford  Bell  to  the  head  of  the  Sheriff-Court  in  Lanarkshire, 
Mr.  Dickson  received  the  post  of  senior  Sheriff-Substitute;  and 
fidelity  to  his  judicial  duties — and  faithfulness  was  his  watch- 
word^xcluded  the  possibility  of  other  labour.  When,  a  few 
years  later,  he  was  caUed  to  the  supreme  post  himself,  this  was 
no  longer  even  a  possibility.  The  great  majority  of  people  have 
no  idea  what  the  Sheriff  of  Lanarkshire  has  to  do ;  but  there  are 
some  who  have ;  and  they  will  readily  appreciate  the  singleness 
of  eye  and  purpose  that  are  necessaiy  for  the  due  performance 
of  his  duties.  This  fact,  above  all  others,  the  late  Sheriff  of 
the  county  of  Lanark  had  pressed  home  to  his  own  mind  with  all 
the  fervour  of  supreme  conviction.  Whatever  might  have  been 
his  personal  proclivities,  he  found  himself  placed  by  fortune  in  a 
position  which  required  the  exercise  of  all  his  gifts  of  strength  and 
zeal  and  patience,  and  these  he  consecrated  without  any  unreserve 
to  its  duties.    In  course  of  time  he  developed  by  this  means 
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administrative  faculties  of  a  rare  order.  By  degrees,  and  by  the 
determination  to  see  every  error,  as  he  thought,  righted,  and  by  the 
expenditure  of  a  strength  and  energy  which  few  possessed,  and 
which,  even  with  his  abundant  zeal,  might  have  been  thought 
lavish,  he  brought  the  great  department  over  which  he  presided 
into  high  working  order,  and  gained  for  it  the  respect  and  confi- 
dence of  the  public.  Rest  he  knew  not,  so  long  as  he  had  the 
least  sense  of  inadequacy  or  imperfection.  Some  may  have 
imagined  that  he  had  too  broad  a  sweep ;  but  we  are  persuaded 
that  if  he  had  been  spared  to  gather  the  ftill  harvest  of  his  labours, 
he  would  have  left  behind  him  an  abiding  monument  of  the 
sagacity  and  fidelity  of  his  service.  When  it  is  added  that  with 
these  administrative  functions  the  judicial  duties  of  hi3  ofiice  were 
thoroughly  kept  in  hand,  and  that  he  had  ever  the  respect  of  the 
Bar  and  the  confidence  of  the  community,  by  his  firm  and  broad 
grasp  of  principle,  his  unwearied  industry,  his  perfect  rectitude  of 
intention,  and  his  love  of  truth  and  justice,  it  will  be  seen  that  a 
great  light  has  died  out  of  the  intellectual  circles  of  Glasgow  that 
will  not  readily  be  replaced. . 

Of  his  personal  qualities  as  a  friend  and  brother  we  can  scarcely 
trust  ourselves  to  speak.  We  can  understand  that  to  many  with 
whom  he  was  brought  in  contact  the  manly  honesty  and  upright- 
ness of  his  character  were  to  some  extent  unappreciated,  if  not  un- 
known. He  had  a  certain  hardness  of  manner,  which  may  not 
always  have  been  seen  to  be  a  mere  constitutional  defect  lying  on 
the  surface.  But  those  who  knev)  him — and  no  man  was  ever 
more  privileged  and  more  rejoiced  to  have  true  and  trusty  friends 
— could  tell  that  beneath  the  blunt  exterior  there  lay  a  spring  that 
was  never  weary  of  welling  forth  acts  of  love  and  charity  and 
tender-hearted  friendship.  As  he  was  laid  in  the  beautiful  resting- 
place  to  which  the  remains  of  his  distinguished  predecessor  were 
also  carried,  many  a  heart,  bleeding  over  the  premature  extinction 
of  his  great  gifts  and  accomplishments,  must  have  been  gladdened 
by  the  thought  that  the  grave  never  closed  over  a  career  of  more 
sterling  worth  and  perfect  loving-kindness. 

He  was  only  fifty-four  years  of  age — the  maturity  of  manhood. 
He  had  spent  ten  years  in  the  Mauritius,  and  was  pressed  to  return. 
The  Colonial  Secretary  of  the  day  (the  Duke  of  Buckingham) 
offered  him  high  promotion  in  any  way  he  wished  in  the  colonial 
service  of  the  Crown.  But  he  found  that  if  he  settled  down  to  this 
he  must  part  with  his  children,  who  must  be  left  for  education  in 
the  old  country.  This  state  of  things  he  could  not  accept  with 
patience ;  and  he  said  to  the  present  writer  that  if  he  had  not  been 
offered  the  Sheriff-Substituteship  of  Lanarkshire,  he  would  have 
been  once  again  among  us  a  practising  member  of  the  Bar.  That 
business  is  hard  enough,  but  not  so  hard  as  that  of  Sheriff  of  Lan- 
arkshire— the  I^ardest  worked,  the  most  onerous  in  point  of  respon- 
sibility, and  the  worst  paid  of  all  the  judicial  offices  in  Scotland. 
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He  might  have  been  among  us  still  if  he  had  never  been  worried 
with  the  cares  of  a  principcdity. 


^he  ittottth. 


The  Fees  of  AdvoccUes'  Clerks. — At  the  close  of  the  last  summer 
session  of  the  Court  of  Session  an  Act  of  Sederunt  was  passed 
making  considerable  alterations  on  the  existing  table  of  fees.  The 
part  of  the  Act  which  excited  most  attention,  and,  we  may  add, 
dissatisfaction,  was  that  regulating  and  reducing  the  fees  of  the 
clerks  of  counsel  For  our  own  part,  we  cannot  help  thinking  that 
some  of  the  fees  were  too  large.  For  example,*  it  is  rather 
absurd  that  a  clerk  should  receive  7s.  6d.  even  when  only  a  guinea 
fee  has  been  sent  to  counsel  And  indeed  that  is  pretty  generally 
admitted.  But  with  great  deference  to  the  Judges  of  the  Court  of 
Session,  we  think  they  were  hasty  in  their  action.  The  Faculty  of 
Advocates  should  have  been  communicated  with,  and  should  have 
been  allowed  to  consider  the  matter.  The  clerks  should  have  had 
an  opportunity  given  them  of  being  heard  for  their  interest  The 
operation  of  the  new  table  of  fees  should  have  been  postponed  to  a 
distant  date.  The  clerks  have  made  their  arrangements  on  the 
footing  of  receiving  seven  and  sixpenny  fees,  some  of  them  refusing 
lucrative  situations;  and  all  of  a  sudden  we  have  this  thunder 
in  a  clear  sky. 

At  the  end  of  the  summer  session  the  Faculty  of  Advocates  took 
up  the  matter,  appointed  a  Committee,  which  has  just  presented  a 
Iteport,  which  Report  has  been  unanimously  approved  by  the  Faculty. 
The  following  are  the  most  important  passages  in  the  Beport : — 

*'  The  subject  of  the  amount  of  their  clerks'  fees  is  one  of  im- 
portance to  the  Faculty.  The  clerks  of  counsel  have  no  remunera- 
tion for  their  work  except  the  fees  payable  to  them  on  each 
honorarium  or  fee  given  to  the  counsel  by  whom  they  are  employed, 
and  a  certain  rate  of  payment  per  sheet  for  their  writings.  If  any 
material  reduction  is  made  on  the  present  scale  of  fees  to  the  clerks, 
the  Faculty  will  require  to  be  satisfied  with  the  services  of  less 
efficient  men  than  hitherto,  or  to  supplement  their  clerks'  fees  by 
salaries.  It  never  has  been  the  practice  at  the  Scotch  Bar  for 
^counsel  to  pay  salaries  to  their  clerks.  They  always  have  been  paid 
by  fees.  These  fees  at  present  are  7s.  6d.  on  every  honorarium  or 
fee  paid  to  counsel  of  £1,  Is.  to  £9,  9s.  inclusive,  and  5  per  cent, 
on  fees  of  £10,  10s.  and  upwards.  The  clerks'  fees  have  been  the 
same  in  amount  as  at  present,  and  established  as  a  uniform  pay- 
ment from  time  immemoriaL 

"  The  Committee  are  unanimously  of  opinion,  from  details  which 
have  been  put  before  them,  that  the  reduction  of  the  clerks'  fees 
made  by  the  Act  of  Sederunt  would  so  materially  affect  the  incomes 
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of  the  clerks  as  to  inflict  great  hardsliip  on  the  persons  holding- 
these  appointments  at  present.  They  are  further  of  opinion  that 
clerks,  with  the  same  qualifications  as  those  at  present  employed^ 
could  not  be  procured  by  the  Faculty  if  the  lower  rates  of  payment 
prescribed  by  the  Act  were  in  permanent  operation. 

"  It  would  not  have  occurred  to  the  Committee  that  there  was  any 
necessity  at  present  for  reducing  clerks'  fees  below  the  rates  which 
have  been  paid  for  the  same  services  from  time  immemorial.  The  cir- 
cumstances of  the  present  day,  in  connection  with  the  value  of  money 
and  the  prevailing  modes  of  social  life,  are  generally  regarded  as 
justifying  an  increase  in  the  rates  of  remuneration  of  all  employ- 
ments. The  increase  in  the  fees  payable  to  law-agents,  sanctioned 
by  the  Act  of  Sederunt  above  referred  to,  is  a  recognition  and 
illustration  of  this  fact. 

"  The  Committee  believe  that  any  dissatisfaction  at  present  enter- 
tained on  the  subject  of  counsels'  clerks'  fees,  is  mainly  attributable 
to  the  apparent  disproportion  between  a  honorarium  of  £1,  Is.  ta 
counsel  smd  his  clerk's  fee  of  7s.  6d.  thereon.     A  lai^e  number  of 
fees  of  £1,  Is.  are  sent  to  counsel  for  matters  involving  very  little 
trouble  to  their  clerks, — for  example,  for  signing  a  reclaiming  note, 
or  a  minute,  or  adjusting  a  short  record.     What  is  felt  to  be  a 
hardship,  the  Committee  believe  is,  that  in  these  cases  the  clerk's 
fee  should  always  have  to  be  added.    There  are  no  doubt  other 
cases  in  which  a  £1,  Is.  fee  to  counsel  entails  both  responsibility 
and  work  on  the  part  of  his  clerk.     It  would  be  inexpedient, 
however,  the  Committee  think,  to  make  the  clerk's  fee  vary  accord- 
ing to  the  purpose  and  not  the  amount  of  the  fee  to  counsel ;  and 
after    considering    the  whole    matter    they  have    come    to  the 
unanimous  opinion  that  it  would  be  a  satisfactory  settlement  of 
the  question  which  has  been  raised,  to  enact  that,  in  judicial  pro- 
ceedings, when  counsel's  fee  is  £1,  Is.  the  clerk  should  receive  2s.  6d,. 
and  that,  qiwad  ultra,  the  clerks'  fees  should  remain  as  they  are  at 
present,  and  have  been  from  time  immemorial. 

"  In  the  sixth  head  of  the  table  of  fees  appended  to  the  Act  of 
Sederunt  (quoted  before),  there  occurs  the  following : — 

*  For  writings — ^Drafts  per  sheet  .  .£009 

„  Opinions,  including  draft,  fair  copy, 

and  booking,  persheet      .  0     16' 

And  by  the  'General  Eegulations  as  to  the  Preparation  and 
Taxation  of  Accounts  for  Judicial  Proceedings,'  appended  to  the 
table  of  fees,  it  is  provided  that  'this  table  of  fees  shall 
regulate  the  taxation  of  accounts,  as  well  between  agent  and  client 
as  between  party  and  party.'  As  the  expense  of  an  opinion  of 
counsel  is  never  allowed  as  part  of  the  costs  payable  by  a  losing 
party,  the  opinions  referred  to  in  the  table  must  be  opinions,  the 
expense  of  which  is  charged  by  the  agent  against  his  own  clientu 
This  being  a  private  and  not  a  judicial  matter,  the  Committee  are 
of  opinion  that  it  is  unnecessary  to  interfere  by  Act  of  Sederunt 
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with  the  rates  at  present  paid  to  counsel's  clerks  for  writing 
opinions." 

Indorsements  of  Ckeqiies  "  Per  Proc.** — A  point  of  some  importance 
in  the  law  of  bankers'  cheques  was  raised  in  the  case  of  Charles  v. 
Blackwdl  (35  L  T.  Kep.  N.  S.  162).     The  plaintiffs  employed  an 
agent  who  received  in  the  ordinary  course  of  business  a  cheque  from 
the  defendants  payable  to  the  plaintiffs  or  their  order.     He  indorsed 
the  cheque  "  Smith  and  Co.  (the  trading  name),  per  S.  Kingford, 
agent,"  presented  it  at  the  bank  upon  which  it  was  drawn,  and 
received  payment.    The  cheque  was  then  returned  to  the  defendants 
in  due  course.     Upon  discovering  that  payment  had  been  made  at 
the  bank  to  their  agent,  the  plaintiffs  brought  trover  to  recover  the 
cheque;  and  sued  the  defendants  for  the  price  of  the  goods  for  the 
payment  of  which  the  cheqiie  was  given.     The  defendants  pleaded 
payment,  and  the  question  wsis  thus  raised.     The  case  really  turned 
upon  the  interpretation  of  sect.  19  of  16  &  17  Vict  c.  59,  which  in 
substance  protects  bankers  who  pay  cheques  drawn  upon  them, 
provided  the  cheques  "purport  to  be  indorsed  by  the  person  to 
whom  the  same  shall  be  drawn  payable."    Now,  in  the  present 
case,  the  cheque  was  drawn  payable  to  Messrs.  Smith  and  Co.,  or 
order.     It  did  not  purport  to  be  indorsed  by  the  payee,  but  perproc. 
the  agent.      Was  this  sufficient  ?    There  is  no  doubt  that  it  would 
have  been   held  insufficient  before  that  Act  was  passed.     The 
Common  Pleas  Division  was  of  opinion  that  the  bank  was  justified 
in  paying  the  cheque  as  the  law  now  stands.      In  commenting  on 
the  argument  that  the  indorsement  being  per  proc.  it  was  not 
within  the  section,  Mr.  Justice  Brett  remarked,  tliat  "  this  is  too 
narrow   a  construction.     The  indorsement  in  this  case  is  un- 
doubtedly equivalent  to  an  indorsement  per  procuration.  .  .  .  An 
indorsement  per  procuration  is  an  indorsement    by  an    agent 
authorized  to  sign."    This,  unfortunately,  assumes  the  very  point 
most  open  to  dispute,  for  an  indorsement  perproc,  is  in  itself  no 
more  than  an  assumption  of  authority.     Whosoever  acts  as  agent, 
or  assumes  the  character  of  an  agent,  warrants  his  authority 
certainly,  but  it  does  not  by  any  means  follow  that  he  has  the 
authority  assumed.    With  aU  deference  to  the  Judges  who  decided 
the  case,  we  fail  to  see  that  that  construction  of  the  section  which 
requires  a  literal  compliance  with  a  plain  and  ordinary  provision  is 
at  all  too  narrow.    The  reason  of  the  rule  that  where  a  cheqiie  pay- 
able to  A.  B.'s  order  is  presented  to  a  bank  with  an  indorsement 
purporting  to  be  A.  B.'s  the  bank  will  incur  no  liability  by  pay- 
ment, is  sufficiently  clear.     But  it  is  very  different  where  the 
cheque  purports  to  be  indorsed  not  by  the  person  to  whom  it  is 
payable,  in  which  case  payment  is  protected  by  16  &  17  Vict  c.  59, 
but  by  a  totally  different  person  who  assumes  to  have  authority  to 
receive  payment.     Upon  general  principles,  we  venture  to  think 
that  to  construe  the  above  section  so  as  to  protect  the  latter  transac- 
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tion,  is  to  extend  the  benefits  conferred  by  the  Act  to  cases  which 
are  not  analogous.  The  section  certainly  bears  nothing  on  its  face 
applicable  to  the  rules  which  should  regulate  the  dealings  of  third 
parties  with  persons  who  assume  to  act  as  agents.  It  appears  simply 
to  protect  bankers  from  liabilities  to  which  they  might  otherwise  be 
subject  from  a  want  of  familiarity  with  the  handwriting  of  persons 
in  whose  favour  drafts  or  orders  are  drawn.  Nothing  in  the 
authorities  cited  during  the  argument  was  so  conclusive  as  to  make 
the  decision  of  the  Court  a  foregone  one.  The  cases  cited  were 
Hare  v.  Copland  (13  Ir.  C.  L.  Eep.  426)  and  an  unreported  decision 
of  the  Court  of  Exchequer  in  this  country  {Cookson  v.  The  Bank  of 
Ungland),  Whatever  may  be  the  value  of  these  authorities,  they 
left  the  Court  of  Common  Pleas  to  come  to  a  decision  upon  general 
principles.  We  wish  we  could  speak  more  favourably  of  the  result 
of  the  argument — The  Law  Tinnes. 
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MoBTOAQB. — Eomtctant  heir — Reversion, — A  eale  of  a  reveisionaiy  interest  by 
a  young  man  of  full  age  for  a  substantial  nuipose  stands  on  the  same  footing 
as  other  contracts. — Judd  v.  Green,  46  L.  J.  Bep.  Ch. ;  Bagg  v.  Broum,  M.  J. 
492. ;  M'Kirdy  v.  Anstrutker,  1  D.  855,  Ch.  108. 

Will. — Devise  to  son  who  should  attain  twenty-one — Contingent  remainder  or 
vested  estate. — Devise  of  real  estate  to  A.  for  life,  and  in  the  event  of  leaving  a 
son  bom  or  to  be  bom  in  due  time  after  his  decease,  who  should  attain  twenty- 
one,  then  to  such  son  and  his  heirs,  if  he  should  attain  that  age ;  but  in  case  A. 
should  die  without  leaving  a  son  who  should  live  to  attain  twenty-one,  then 
over.  A.  died  leaving  a  son  seven  years  old : — Held,  that  the  devise  to  tne  son 
of  A.  was  not  contingent,  but  vested,  subject  to  be  divested  on  his  dying  under 
twenty-one. — Musket t  v.  Eaton,  Ch.  22. 

Principal  and  Surety. — Guarantee — Variation  of  contract  between  creditor 
aTid  principal  debtor — Discharge  of  surety — N.,  a  wine  merchant,  was  desirous  of 
turning  his  business  into  a  limited  lability  company.  Bein^  at  the  time 
indebted  to  plaintiffs,  he  entered  into  an  agreement,  bindins  himself  (among 
other  things;  to  transfer  to  them  certain  shares  or  warrants  of  the  company,  to 
the  amount  of  £6000,  and  to  redeem  them  at  par  within  twelve  months.  His 
book  debts,  amounting  to  about  £8000,  were  to  be  collected  and  divided  equally 
between  plaintiffs  and  K,  plaintiffs  redelivering  warrants  to  an  amount  cone- 
sponding  to  that  which  they  received.  The  reaemption  of  the  shares  within 
twelve  months  was  guaranteed  by  defendant  Afterwards,  and  with  the 
knowledge,  but  without  the  assent  of  defendant,  who  had  become  chairman  of 
the  company],  plaintiffs  released  their  interest  in  the  book  debts,  accepting  bills 
of  exchange  in  lieu  thereof,  and  the  right  to  the  book  debts  was  transferred  to 
the  company.  The  shares  not  having  been  redeemed,  an  action  was  brought 
on  the  guarantee,  when  defendant  contended  that  he  was  discharged  from  his 
liability,  owing  to  the  release  of  the  book  debts  ;  and  it  was  argued  for  plaintiff 
first,  that  as  defendant  knew  of  the  transaction,  and  did  not  warn  plaintiffs 
that  he  might  be  released  in  consequence,  he  was  estopped  from  claiming  to  be 
so  ;  and,  secondly,  that  as  the  halt  of  the  book  debts  which  plaintiffs  were  to 
receive  amounted  in  all  to  £4000,  while  the  guarantee  was  for  £6000,  the 
guarantee  remained  good  at  least  for  the  balance  of  £2000,  which  the  release  of 
the  book  debts  could  not  affect : — Held,  that  defendant  was  discharged 
altogether.— Po^  v.  EvereU,  45  L.  J.  Rep.  Q.  B.  369. 
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Sale  of  Goods. — Rights  of  unpaid  vendor — Remedy  against  the  goods— Re-scUe 
— Gash  against  bill  of  lading — Bill  of  loading  to  shipper* s  order — Conversion. — 
Upon  a  sale  of  goods,  where  the  shipper  takes  and  keeps  in  his  own  hands  a 
bill  of  lading,  making  the  goods  deliverable  to  the  shipper's  order,  with  the 
intention  to  protect  himself,  the  effect  of  his  so  doing  is  to  preserve  to  him  a 
hold  over  the  goods  until  the  vendee  has  fulfilled,  or  has  been  rea<ly  and  will- 
ing to  fulfil,  the  conditions  of  the  sale ;  and  the  hold  so  preserved  is  not  merely 
a  right  to  retain  possession  till  those  conditions  are  fulfilled,  but  involves  in  it 
a  power  to  dispose  of  the  goods  on  the  vendee's  default,  so  lone;  at  least  as  the 
vendee  continues  in  defaidt.  L.  in  France,  contracted  to  sell  to  plaintiffs  in 
England  a  certain  quantity  of  potatoes,  to  be  shipped  free  on  board  at  Dunkirk, 
casn  against  bill  of  lading,  plaintiffs,  erroneously  believing  that  the  full  number 
of  sacks  had  not  been  sent,  made  default  in  payment.  Defendant,  by  order  of 
L.,  resold  the  potatoes.  After  the  resale,  plaintiffs  were  ready  and  willing  to 
pay  the  price,  and  demanded  the  potatoes : — Held,  that  defendant  was  not 
liable  in  trover  to  plaintiffs. — Ogg  v.  Shuter,  45  L.  J.  Bep.  App.  C.  P.  44. 

Solicitor  and  Client. — Agreement  for  remuneration  by  parentage — Cham- 
perty— Opinion  of  the  Court, — A  solicitor  made  an  agreement  in  writing  with 
some  clients,  to  assert  their  title  to  certain  property  lor  a  percentage  of  ten  per 
cent  on  the  net  value  of  the  property  whicn  might  be  so  recovered,  with  a  pro- 
viso that  in  the  event  of  no  property  being  recovered,  beyond  a  certain  legacy 
of  ^5000,  the  solicitor  should  receive  his  costs  out  of  pocket  only.  Before 
taking  any  step  to  recover  the  property,  the  agreement  was  submitted  to  the 
taxing  master,  who  required  the  opinion  of  the  Court  to  be  taken  thereon : — 
Held,  that  the  taxing  master  could  not  require  the  opinion  of  the  Court  to  be 
taken  on  the  agreement  inasnmch  as  nothing  had  become  payable  tmder  it — 
In  re  Attorneys  and  Solicitors  Act  1870,  Ch.  45,  L.  J.  Rep.  47.  Semhle,  the 
agreement  was  invalid  under  section  1 1  of  the  Attorneys  and  Solicitors  Act 
1870. 

Statute,  Construction  of. — Notice  to  persons  bound  to  'oerform  statutory 
duty, — When  ef  duty  to  be  performed  at  uncertain  intervals  nas  been  created 
by  statute,  the  person  liable  to  fulfil  it  must  have  notice  of  the  necessity  to 
perform  it  before  he  can  be  held  responsible  for  its  non-fulfilment  by  the  person 
for  whose  benefit  it  exists,  if  the  latter  is  aware  of  the  circumstances  requiring 
its  fulfilment,  and  is  in  possession  of  the  thing  as  to  which  it  is  to  be  discharged. 
By  a  local  Act  a  bridge,  over  which  plaintiffs  railway  passed,  was  to  be  main- 
tained by  defendants,  ''at  their  sole  expense  in  all  tnings  ....  tmder  the 
superintendence  and  to  the  reasonable  satisfaction  of  the  principal  engineer  for 
the  time  being "  of  plaintiffs'  company.  It  was  also  enacted  niat  defendants 
should  be  responsible  for  and  make  good  to  plaintiffs  all  costs,  losses,  damages 
and  expenses  which  might  be  occasioned  to  plaintiffs  by  reason  of  any  **  omis- 
sion" of  defendants.  Bepairs  became  necessary  for  the  bridge,  and  were 
executed  by  plaintiffs ;  no  notice  was  given  to  defendants  of  the  necessity  for 
the  repairs  before  the  execution  thereof.  The  bridge  was  in  the  exclusive 
occupation  of  the  plaintiffs: — Held,  that  defendants  had  been  guilty  of  no 
"  omission  "  with  respect  to  the  bridge,  and  that  as  they  were  not  aware  of  its 
condition,  plaintiffs  could  not  recover  from  them  the  reasonable  cost  of  repair- 
ing it. — London  and  South- IVestern  Railway  v.  Fluver,  45  L.  J.  Bep. 
C.  P.  54. 

Will. — Gift  over,  to  what  period  referred — Costs  of  successful  appeals, — The  rule 
established  by  O^Mahoney  v.  Burdett  (44  Law  J.  Bep.  Ch.  56  n.)  and  Ingram 
V.  SotUten  (44  Law  J.  Bep.  Ch.  55)  is  only  that  a  gift  over  on  death  without 
issue  means  death  without  issue  at  any  time,  unless  a  contrary  intention  appears 
by  the  will.  A  direction,  after  the  death  of  the  tenant  for  life,  to  divide  the 
property,  is  (without  relying  on  other  possible  grounds  for  the  same  construc- 
tioxi)  a  sufficient  indication  of  such  contrary  intention. — Olivant  v.  Wright^ 
App.  35  L.  J.  Bep.  Ch.  1. 
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Marine  Insurance. — Lost  or  not  lost — Antecedent  average  loss — Concealment 
of  material  fact — **  Missing  ship." — Action  by  shipowner  on  policies  of  insurance 
on  the  J.  and  her  freijjht,  lost  or  not  lost,  at  and  from  M.  to  U.  K.  The  J. 
had  arrived  at  M.  after  a  seventeen  days'  voyage  on  the  27th  of  December. 
Shortly  afterwards  she  lost  an  anchor  in  a  storm,  as  to  which  loss  the  captain 
made  a  protest.  On  the  9th  of  January  he  wrote  to  plaintiff,  to  the  effect  that 
he  had  commenced  loading,  did  not  know  when  he  would  finish,  but  would 
write  again.  He  made  no  mention  of  the  loss  of  the  anchor.  This  letter  was 
receivea  on  the  24th  of  January.  No  subsequent  letter  was  received  by  plain- 
tiff. The  J.  sailed  on  the  15th  of  January,  and  was  never  heard  of  again.  On 
the  24th  of  February  plaintiff  wrote  to  his  agents  to  insure  the  ship  and  freight, 
saying,  ''I  do  not  know  when  he  was  ready  to  sail.  I  have  not  had  the  sailing 
letter  yet."  No  mention  was  made  of  the  letter  of  the  9th  of  January,  or  of 
its  contents.  The  agents  on  the  26th  of  February  effected  the  policies  w^hich 
were  sued  on  : — Heldy  first,  that  the  mere  fact  that  when  the  policy  was  effected 
there  was  an  antecedent  average  loss,  which  the  captain  had  omitted  to  com- 
municate to  the  owner,  and  the  owner  therefore  could  not  communicate  to  the 
underwriter,  was  not  enough  to  avoid  the  policy  altogether :  Held,  secondly, 
that  the  question  which  ought  to  have  been  left  to  the  jury  was  not  whether 
the  J,  was  at  the  time  when  the  policy  was  effected  an  over- due  or  missing 
ship,  but  whether  the  facts  connected  with  the  letter  of  the  9th  of  January,  its 
date  and  contents,  the  time  of  its  receipt  and  so  forth,  were  such  facts  as  would 
have  properly  influenced  the  judgment  of  a  reasonable  underwriter  in  determin- 
ing wnetner  to  accept  the  risk. — Strihley  v.  The  Imperial  Marine  Insurance  Co. 
45  L.  J.  Rep.  Q.  B.  396. 

Master  and  Servant. — Negligence  of  feUow-servant — Conihion  euiphyment — 
Defendant  had  a  wharf  or  warehouse  by  the  river  side,  where  he  carried  on  the 
business  of  a  com  merchant,  miller,  wharfinger,  and  warehouseman ;  and  he 
employed  plaintiff,  a  licensed  waterman,  at  a  weekly  salary,  to  superintend  the 
barges,  and  to  see  that  they  were  properly  placed  for  loadmg  or  unloading  at 
the  wharf,  and  these  duties  required  only  tne  attendance  of  plaintiff  for  about 
three  hours  at  every  high  tide.  Plaintiff  never  did  any  work  in  the  warehouse, 
but  he  was  in  the  habit  of  going  to  defendant's  office  for  orders,  and  for  that 
purpose,  of  going  through  the  warehouse,  which  was  the  usual,  though  not  the 
only,  way  to  the  office  from  the  river  side  of  the  warehouse,  where  the  barges 
were.  One  evening  plaintiff  happening  to  be  at  the  barges,  though  before  the 
time  when  his  services  would  usually  oe  required  there,  defendant's  foreman 
sent  for  him,  at  the  office,  to  give  him  orders.  He  accordingly  went  through 
the  warehouse,  when  on  coming  out  of  the  door,  at  the  street  side  of  it,  a  sack 
of  peas  which  was  being  hoisted  from  the  street  into  one  of  the  floors  over  such 
door  fell  upon  and  injured  him,  through  the  negligence  of  defendant's  servants, 
who  were  engaged  in  such  hoisting  : — Held,  that  plaintiff  and  the  servants  who 
were  engaged  in  hoisting  the  sack  were  fellow-servants,  and  that  the  negligence 
which  caused  the  injury  was  one  of  those  risks  which  he  undertook  to  incur 
when  he  entered  deiendant's  service,  and  consequently  that  defendant  was  not 
liable  for  the  same. — Lavell  v.  Howell,  45  L.  J.  Rep.  C.  P.  387.' 

Negligence. — Liability  of  employer  for  injury  caused  by  contractor's  negligence. 
— A  man  who  orders  work  to  be  executed  from  which,  in  the  natural  course  of 
things,  injurious  consequences  to  his  neighbour  must  be  expected  to  arLse, 
unless  means  are  adopted  by  which  such  consequences  may  be  prevented,  is 
bound  to  see  to  the  doing  of  that  which  is  necessary  to  prevent  tne  mischief. 
Bower  v.  PedU,  45  L.  J.  Rep.  Q.  R  446. 

Will. — Word  "effects'* — General  personal  esUUe. — Testatrix,  after  disposing 
of  her  real  estate,  gave  as  follows : — "  All  my  furniture,  plate,  linen,  and  other 
effects,  that  may  be  in  my  possession  at  the  time  of  my  death/'  to  a  sister  for 
life,  with  remainder  over.  There  was  no  other  gift  of  general  personal  estate  : — 
Held,  that  the  gener^  personal  estate  passed  unoer  the  word  ''effects.*' — Hodg$(m 
y.  Jez,  45  L.  J7  Rep.  Oh.  388. 
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Principal  and  Agent. — Agent  trading  tu  principal — Reputed  ovonerttkip — 
Lien — ThA  Bankruptcy  Act  1869,  s,  15. — In  January  1874,  A.,  a  timber  mer- 
chant, who  for  some  yeara  had  been  carrying  on  businestt  in  his  own  name,  and 
on  his  own  account,  at  S.,  entered  into  an  agreement  with  F.  and  Co.,  timber 
merchants  at  W.,  whereby  F.  and  Co.  were  to  carry  on  the  business  of  timber 
merchants  at  W.  under  A.'s  name,  and  consign  timber  to  him  for  sale  ;  and 
A.  was  to  manage  the  business,  taking  a  share  of  the  profits  as  a  remuneration. 
A.  accordingly  continued  to  carry  on  the  business  at  S.  in  his  own  name,  until 
June  1875,  when  both  he  and  F.  and  Co.  went  into  liquidation : — Held,  that 
the  trustee  of  A.'s  estate  was  entitled  as  against  the  trustee  of  F.  and  Co.'s 
estate  to  the  timber  of  F.  and  Co.  which  was  in  the  possession  of  A.  at  the 
commencement  of  his  liquidation. — Ex  parte  Buck;  re  Fawcv^s,  34  L.  T.  Rep. 
N.  S.  807,  Bankr. 

Nbglioence. — Bailioay  company — Cattle  frightened  and  escaping  from  con- 
trol— Remoteneee  of  damage. — Cattle  belonging  to  plaintiff  were  driven  at  night 
along  an  occupation  road,  which  crossed  a  l)ranch  line  of  defendants'  railway 
on  a  level.  As  they  were  passing  over  the  crossing  they  became  frightened, 
owing  to  a  number  of  trucks  being  shunted  in  a  negligent  manner,  and  part 
of  them  escaped  from  the  control  of  their  drivers,  and  were  found  dead  on  tile 
main  line  of  defendants*  railway,  which  they  reached  owing  to  defects  in  the 
fence  of  an  orchard  and  garden  ajoining  the  railway : — Held  (affirming  the  judg- 
ment of  the  Queen's  Bench,  43  Law  J.  Rep.  Q.  B.  69),  that  there  was  sufficient 
evidence  that  the  death  of  the  cattle  was  the  natural  result  of  defendants' 
negligence. — Sneesby  v.  Lancashire  and  Yorkshire  Bailufay  Co,,  45  L.  J.  Rep.  App. 
Q.  B.  1. 

Partners. — Dissolution — Agreement  by  partners  with  one  another  whether 
joint  or  joint  and  several — Jrords,  "out  of  the  business,*^ — An  acreement  be- 
tween four  partners  recited  that  they  had  considerable  sums  employed  in  the 
business,  which  it  might  be  impracticable  or  highly  detrimental  to  repay  from 
the  business  immediately  after  the  retirement  or  decease  of  either  of  tnem,  and 
provided  that  in  case  of  the  retirement  or  death  of  either,  the  balance  due  to 
such  retiring  or  deceased  partner  should  be  ''repaid  out  of  the  business  by  the 
continuing  or  surviving  partners,"  by  annual  instalments  of  £2000.  One 
partner  died,  and  his  share  in  the  business  was  ascertained,  in  suits  instituted 
for  that  purpose,  and  for  the  administration  of  his  estate,  to  be  £64,000,  and 
the  instalments  were  directed  to  be  paid  by  the  surviving  partners,  and  the 
survivors  and  survivor  of  them,  until  further  order.  After  some  years  two  of 
the  surviving  partners  died,  and  then  the  third  became  insolvent: — Held, 
affirming  the  decision  of  the  Master  of  the  Rolls,  that  the  estates  of  the  two 
were  liable  for  the  unpaid  balance  of  the  £^000.^  Beresford  v.  Browning,  45 
L.  J.  Rep.  App.  Ch.  36. 

Evidence. — Custom  of  trade — Furniture  on  hire  to  become  the  property  of  hirer 
after  payment  of  rent  for  stipulated  time. — In  order  to  establish  a  custom  of  trade 
of  which  the  Court  will  take  judicial  notice,  it  must  be  proved  to  have  existed 
so  long  and  to  have  been  so  extensively  acted  upon,  that  the  ordinary  creditors 
of  the  debtor  in  his  trade  may  be  reasonably  presumed  to  have  known  it. — Be 
MctUhews;  ex  parte  Powell,  App.  45  L.  J.  Rep.  Bankr. 

Charter  Party. — Construction  of  words  "  say  about  *' — FuU  and  complete  cargo, 
say  about  1100  tons. — By  a  charter  party  it  was  agreed  that  the  ship,  the 
measurement  of  which  was  not  given,  should  proceed  to  the  port  of  loading, 
and  there  load  "  a  full  and  complete  cargo  of  iron  ore,''  .  .  .  .  ^say  about  1100 
tons  : " — Held,  that  the  meaning  was  that  the  charterer  should  load  a  full  and 
complete  cargo,  but  that  if  the  ship  could  carry  more  than  about  1100  tons  the 
shipowner  should  accept  about  1100  tons  as  a  full  and  comj)lete  caigo.  The 
allowance  of  three  per  cent,  would  be  a  fair  estimate  for  satisfying  the  word 
"about,"  and  therefore  under  this  charter  party  1133  tons  would  be  the 
measurement  of  a  full  and  complete  cargo,  thoush  the  capacity  of  the  ship  . 
exceeded  tiiat  quantity. — Morris  v.  Levison,  45  L.  J.  Rep.  C.  P. 
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Neolioence. — Surveyor  of  higktoays — Repair  of  highway — Liability  to 
action. — Defendant  had  been  appointed  by  a  vestry  surveyor  of  highways. 
The  vestry  resoived  that  part  of  a  highway  should  be  raised,  and  ordered  de- 
fendant to  employ  men  to  do  it.  Defendant  contracted  with  (I.  to  do  the  work. 
G.  employed  and  paid  his  own  men,  and  proceeded  with  the  work.  Defend- 
ant, as  surveyor,  employed  men  to  cart  materials  to  the  ground,  and  determined 
the  levels ;  but  beyond  exercising  a  general  superintendence  on  behalf  of  the 
vestry,  did  not  personally  interfere  with  the  work.  G.  left  the  road  in  such  a 
state  that  plaintiff  in  driving  along  the  road  by  night  was  overturned  and  in- 
jured. Defendant  did  not  give  any  direction  that  the  road  should  be  left  in 
such  a  state : — Held  (reversing  the  judgment  of  the  Queen's  Bench,  43  L.  tt.  Rep. 
Q.  6.  168),  that  defendant  was  liable. — PendUbury  Greenkalgh,  45  L.  J.  Bep. 
App.  Q.  B.  3. 

Company. — Gratuities  to  workmen — Powers  of  management — Ultra  vires. — The 
application  by  directors  of  a  sum  of  ^£1500  out  of  the  undivided  profits  of  a 
manufacturing  company  in  paving  a  gratuity  of  one  week's  extra  pay  to  each 
worker  in  the  factory  who  had  worked  there  with  good  character  throughout 
the  year : — Held,  not  ultra  vires,  and  a  reasonable  exercise  of  the  powers  of 
management  conferred  on  the  directors  by  the  90th  section  of  the  Companies 
Clauses  Consolidation  Act  1845,  8  Vict,  c  16. — Hampson  v.  Price's  Patent 
CandU  Co.,  45  L.  J.  Rep.  Ch. 

Contract. — Articles  of  association  acted  upon  by  a  stranger — Appointvtunt  of 
solicUor  to  the  compa/ny. — Plaintiff,  a  solicitor,  sued  defendants,  a  joint-stock 
company,  for  breach  of  a  contract  to  employ  him  as  their  solicitor,  at  the  usual 
fees  and  charges,  during  good  behaviour.  By  the  articles  of  association,  under 
the  heading  "  directors,"  provision  was  made  for  the  appointment,  remuneration, 
and  removal  of  directors.  Under  the  heading,  ''  powers  and  proceedings  of 
directors,''  it  was  provided  that  the  directors  should  cause  minutes  to  be  made 
of  all  appointments  of  officers  made  by  the  board,  and  that  the  directors  might, 
without  further  authority  or  power  from  the  shareholders,  appoint,  remove  or 
suspend  counsel,  bankers,  actuaries,  auditors,  managers,  secretaries  and  other 
officers,  clerks  or  servants,  and  also  establish  local  and  foreign  agencies.  Under 
a  separate  heading,  *' solicitor,"  it  was  provided  (article  118),  that  Mr.  W.  £ley 
(the  plaintiff^  should  be  the  solicitor  to  the  company,  and  should  transact  all 
the  legal  ana  Parliamentary  business  of  the  company,  for  the  usual  fees  and 
charges,  and  should  not  be  removed  from  his  office  unless  for  misconduct.  For 
some  time  after  the  incorporation  of  the  company  the  plaintiff  was  employed 
by  them  as  their  sole  solicitor.  Subsequently  other  solicitors  were  employed 
in  addition  to  the  plaintiff,  and  ultimately  the  employment  of  the  plaintiff  was 
discontinued  : — Held,  that  upon  the  above  facts,  there  was  no  contract  with 
plaintiff  to  employ  him  as  alleged.  Articles  of  association  being  as  a  general 
rule  no  more  than  agreements  i7iter  socios,  no  further  force  was  given  to  them 
in  the  present  case  by  the  facts,  iirst,  that  the  article  relating  to  the  employ- 
ment of  a  solicitor  was  under  a  distinct  heading  from  that  under  w^hich 
authority  was  siven  to  the  directors  to  make  appointments  to  various  offices  on 
behalf  of  the  shareholders  ;  second,  that  the  plaintiff  was  expressly  named  in 
that  article ;  third,  that  the  article  was  acted  upon  by  the  plaintiff. — Eley  v. 
The  Positive  Government  Security  Life  Assurance  Co.  Lim.,  App.  45  L.  J.  Rep. 
Ex. 

Injunction. — Covenant — Breach  of  line  of  frontage. — Where  houses  were  set 
out  in  a  regular  plan,  and  each  purchaser  of  a  house  covenanted  with  the  former 
owners  of  the  whole  not  to  erect  any  building  in  advance  of  the  general  line  of 
frontage  : — Held,  that  a  purchaser  of  one  of  such  houses  to  whom  the  benefit  of 
such  covenants  was  assigned,  was  entitled  to  a. mandatory  injunction  to  compel 
the  purchaser  of  another  house  to  pull  down  a  bay  window  built  in  breach  of 
such  covenant,  even  without  showing  material  damage. — ^cmnen  v.  Joknnn^ 
45  L.  J.  Rep.  Ch.  404. 
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CoNTRiBUTOBT. — Director's  tpMLlificatum. — The  signing  of  the  memorandum 
of  association  is  conclusive  as  regards  the  number  of  shares  agreed  to  be  taken, 
but  not  as  regards  their  quality,  which  may  be  afterwards  varied.  The 
articles  of  association  of  a  company,  whose  capital  was  divided  into  A,  or 
ordinary,  and  B,  or  preference  shares,  provided  that  the  qualiiication  of  a 
director  should  be  the  holding  of  fifty  shares.  D.,  a  director,  subscribed  the 
memorandum  of  association  for  hfty  £  shares,  but  he  subsequently  applied  for 
twenty-five  B  and  twenty-five  A  shares,  which  were  allotted  to  him  in 
pursuance  of  an  arrangement  which  was  announced  in  the  prospectus,  that  the 
directors  should  take  one  half  of  their  subscriptions  in  ordinary  shares,  instead 
of  in«B  shares  exclusively ;  and  he  was  registered  as  the  holder  of  twenty-five 
B  and  twenty-five  A  shares  only.  In  the  winding  up  of  the  company: — Heldy 
that  D.  was  a  contributory  in  respect  of  twentv-five  B  and  twenty -five  A  shares 
only. — Fowler* i  CoMj  42  L.  J.  Rep.  Ch.  9,  douoted ;  in  re  the  New  Buxton  Lime 
Company  ;  Dvkt^s  Caatj  45  L.  J.  Kep.  Ch. 

Freight. — Goods  sold  for  repairs  of  skip — Freight  pro  rataitineris, — PlaintiflPs 
vessel  was  chartered  by  defendant  to  carry  a  cargo  of  coal,  and  the  freight  was 
to  be  on  the  quantity  delivered  at  the  port  of  destination.  The  vessel  was 
disabled  by  a  storm  during  the  yoyage,  and  obliged  to  put  in  at  an  intermediate 
port  for  repairs,  where  the  captain  being  unable  to  borrow  on  bottomry,  necessarily 
sold  a  portion  of  tne  cargo  to  raise  money  for  repairing  the  vessel.  After  the 
vessel  nad  been  thus  repaired,  she  proceeded  to  the  port  of  destination  with  the 
rest  of  the  cargo,  and  there  duly  delivered  the  same.  The  coal  which  wau  sold 
by  the  captain  at  the  intermediate  port  sold  for  more  than  it  would  have  done 
at  the  port  of  destination : — Held^  that  defendant  was  entitled  to  treat  the 
money  received  on  the  sale  bv  the  captain  as  a  loan,  and  that  therefore  no 
freight  pro  rata  itineris  was  due  in  respect  of  the  carriage  of  the  coal  to  the 
intermediate  port. — Hopper  v.  BumesSj  46  L.  J.  Rep.  C.  P.  377. 

Nuisance. — Noise — Damp — Liability  of  occupier  of  land  for  nuisa/nce  arising 
thereon. — Defendant  was  tenant  and  occupier  ot  a  newly-erected  stable,  adjoin- 
ing and  all  but  touching  the  flank  wall  of  a  house  in  the  suburbs  of  London, 
and  which  stable  was  erected  on  a  mound  of  made  earth  at  a  higher  level  than 
the  basement  of  plaintiff's  house,  and  the  result  was  that  water,  mixed  with 
stable  drainage  and  sewage  leaking  from  a  broken  soil-pipe  in  the  stable  yaid, 
oozed  through  the  wall  of  the  plaintiff's  house,  so  as  to  be  a  nuisance.  On  a 
bill  filed  by  the  plaintiffs  as  owners  of  the  house,  for  an  injunction  to  restrain 
the  nuisance  occasioned  by  the  damp,  and  also  by  the  noise  of  the  horses  kept 
in  the  stable : — Held,  that  the  occupier  of  the  house  should  be  a  party  to  the 
suit,  inasmuch  as  the  alleged  nuisances  were  of  a  temporary  nature.  The  bill 
having  been  amended  by  the  addition  of  the  occupier  as  co-plaintiff,  it  appeared 
that  the  damp  was  due  to  the  circumstances  of  the  stable  being  erected  on 
made  earth,  placed  there  unknown  to  defendant  by  some  predecessor  in  title  : 
Held,  nevertheless,  that  an  injunction  should  be  granted,  for  the  reason  that 
the  possessor  of  land  is  responsible  for  nuisances  arising  on  it,  by  whatever 
means  occasioned :  Held  also,  with  regard  to  the  noise,  that  the  stable  was  so 
situated  that  the  ordinary  use  of  it  occasioned  an  annoyance  amounting  to  a 
nuisance.  Under  the  circumstances,  no  costs  were  given  to  the  successful 
plaintiffs.— -Brod«r  v.  Saillard,  45  L.  J.  Rep.  Ch.  414. 

Partners. — Option  to  introdtux  two  sons  as  clerks — Substitution  of  third  sonr-^ 
Action  for  breach  of  covenant. — By  articles  of  partnership  it  M-as  agreed  that, 
except  as  thereinafter  provided,  none  of  the  partners  should  hire  any  clerk  or 
servant  in  the  business,  but  T.,  one  of  the  partners,  might  introduce  two  of  his 
sons  as  pupils  or  clerks,  at  a  salary,  such  sons  to  have  an  option  of  becoming 
partners.  T.  introduced  two  sons,  the  second  of  whom  died  without  becoming 
a  partner  : —  Held,  that  T.  could  not  introduce  or  employ  a  third  son  as  pupil 
or  clerk :  Held  also,  that  an  action  to  restrain  breach  of  a  partnership  covenant 
would  lie,  though  plaintiff  did  not  pray  for  a  dissolution. — Watney  v.  Trist 
46  L.  J.  Rep.  Ch.  412. 
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Custom. — Evidence — Written  contract — Ueage  of  trade — Reip}tgnaney, — In  an 
action  for  wages  by  an  apprentice,  npon  an  indenture,  whereby  the  deft,  agreed 
to  find  unto  the  pit.  sufficient  meat,  drink,  and  certain  yearly  wages,  '*  lodging, 
and  all  other  necessaries,"  during  the  term  of  apprenticeship,  the  defL  plead^ 
a  set-off  of  sums  paid  for  clothes  and  washing  for  the  pit,  and  sought  to  show 
a  usage  in  his  particular  business  for  the  master  to  supply  such  items  in  the 
first  instance,  and  to  deduct  the  sums  paid  in  respect  thereof  from  the  wages  of 
the  apprentice  : — Held,  that  even  if  such  a  usage  were  proved,  it  would  be  re- 
pugnant to  the  express  terms  of  the  contract,  and  that  tne  evidence  was  there- 
lore  inadmissible. — Abbot  v.  Baiei^  45  L.  J.  Rep.  App.  C.  P.  117. 

Ejectment. — Re-entry  for  non-repair — Assignee  of  the  reversion. — The  assignee 
of  the  reversion  of  a  lease  containing  the  usual  power  of  re-entry  to  the  lessor 
and  his  assigns  in  case  of  anv  breach  of  covenant  by  the  lessee,  may  maintain 
ejectment,  in  the  event  of  a  oreach  of  the  general  covenant  to  repair,  without 
having  previously  given  notice  to  the  lessee  that  he  had  become  entitled  to  the 
reversion. — Scaltoac  v.  Harston,  C.  P.  126. 

Fraud. — Contract — Concealed  sub-contract  betieeen  one  contracting  party  and 
the  agent  of  the  other  contracting  party. — Deft,  company  contracted  wiUi  pit. 
company  to  make  and  lay  a  telegraphic  cable  for  j£300,000,  of  which  ^^40,000 
was  to  be  paid  on  the  order  being  given,  and  the  remainder  by  instalments 
upon  certificates  given  by  the  plt.'s  engineer.  Shortly  afterwards  the  pit 
company's  engineer  agreed  with  the  deft,  company  to  lay  the  cable  for  a  sum 
to  be  paid  to  him  by  the  defts.  from  time  to  time  by  instalments  upon  receipt 
by  the  deft,  company  of  the  instalments  agreed  to  be  paid  them  by  the  pit 
company.  This  agreement  was  not  disclosed  to  the  pit  company,  who  gave 
the  order  for  the  cable,  and  paid  the  j£40,000  to  the  deft  company  ;  but  the 
work  was  not  completed.  Two  years  after  the  date  of  the  contract  a  bill  was 
filed  to  set  it  aside  on  the  ground  of  fraud  :—Held,  that  the  agreement  l)etween 
the  engineer  and  the  deft,  company  was  such  a  surreptitious  dealing  between 
the  agent  of  one  principal  to  the  contract  and  the  other  principal  as  amounted 
to  fraud,  and  that  therefore  the  pit.  company  were  entitled  to  nave  their  con- 
tract with  the  deft,  company  set  aside,  and  the  £40,000  repaid  to  thent.  Per 
Mellish,  L.  J. — Although  the  Court  requires  strict  proof  of  the  existence  of 
fraud,  yet  where  a  case  of  fraud  is  proved,  it  will  draw  reasonable  inferences  as 
to  the  time  when  it  was  commenced. — Panama  and  South  Pacific  Telegraph  Co. 
{Lim.)  V.  India  RubbtT,  Outta  Percha  and  Telegraph  Works  Co.  (lAvi.)  45  L.  J. 
Rep.  Ch.  121. 
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THE  LAW  OF  EVIDENCE. 

Few  men  are  so  well  qualified  as  Mr.  Fitzjames  Stephen  to  write  a 
book  on  the  Law  of  Evidence.  In  his  earliest  work — "  A  General 
View  of  the  Criminal  Law  of  England" — he  showed  himself  the 
possessor  of  a  singularly  calm,  clear,  and  judicial  intellect.  His 
defence  of  Dr.  Rowland  Williams,  and  his  "  Essay  on  Liberty, 
Equality,  and  Fraternity,"  are  marked  by  learning  and  philosophy 
— two  qualities  not  always  found  in  the  working  lawyer.  The 
chief  result  of  his  Indian  career  was  the  Indian  Evidence  Act  (No. 
1  of  1872),  which  cost  two  years  of  preparation.  We  observe  that 
since  his  return  to  this  country  he  occasionally  appears  on  Circuit 
and  at  the  Bar  of  the  Judicial  Committee ;  and  we  trust  that  the 
man  whom  Dundee  rejected  for  "  Ginx's  Baby,"  may  speedily 
reach  that  eminent  position,  whether  legal  or  political,  to  which, 
his  powers  of  both  thought  and  expression  undoubtedly  entitle 
him.  In  the  meantime,  the  Council  of  Legal  Education  has  made 
him  a  Professor  of  Common  Law,  and  his  course  of  lectures  for  the 
winter  (1875-76)  is  now  before  us  in  the  shape  of  a  "  Digest  of  the 
Law  of  Evidence."  This  book,  as  its  author  explains,  is  very  much 
a  reproduction  of  a  Code  of  the  English  Law  of  Evidence  which 
he  drafted  for  Lord  Coleridge  in  1873,  and  which  his  Lordship 
attempted  to  introduce  to  the  House  of  Commons.  Even  the 
"  cases,"  or  short  illustrations  which  are  given  for  every  rule,  were, 
some  of  them,  contained  in  the  Draft  Code;  for  Lord  Coleridge 
was  going  to  make  the  experiment  of  asking  Parliament  not 
merely  to  legislate,  but  also  to  explain  the  meaning  of  its  legisla- 
tion. Mr.  Stephen  seems  for  the  present  to  have  given  up  his 
favourite  idea  of  legislative  codification  as  hopeless.  You  might 
as  easily  get  the  project  of  a  Code  discussed  in  Parliament,  he  says, 
"  as  get  a  Committee  of  the  whole  House  to  paint  a  picture."    And- 
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80,  with  characteristic  courage,  he  says  this  must  he  done  hy  private 
'writers ;  and  he  lays  this  little  book  of  184  pp.  as  a  foundation- 
stone  for  the  new  temple  of  the  law. 

The  three  divisions  of  the  Law  of  Evidence  are :  I.  What  facts 
may  and  may  not  be  proved ;  II.  What  sort  of  evidence  must  be 
given  of  a  fact  which  may  be  proved ;  III.  By  whom  and  in  what 
manner  the  evidence  must  be  produced  by  which  any  fact  is  to  be 
proved.  The  first  includes  the  doctrine  of  relevancy,  under  which 
are  treated  hearsay,  opinion-evidence,  and  evidence  of  character. 
The  second  deals  with  judicial  notice,  with  oral  evidence  (which, 
however,  is  the  subject  of  a  single  rule),  with  primary,  secondary, 
and  attested  documents,  with  the  proof  of  public  documents,  with 
certain  presumptions  as  to  documents,  and  with  the  modification 
and  interpretation  of  documents  by  oral  evidence.  The  third 
division  includes  the  burden  of  proof,  presumptions  and  estoppels, 
the  competency  and  the  examination  of  witnesses.  Now,  let  us 
compare  this  arrangement  with  that  chosen  by  the  only  modern 
writer  on  the  subject  in  Scotland.  Sheriff  Dickson  in  his  learned 
and  accurate  treatise  gives  (1st)  general  rules  applicable  to  all 
kinds  of  evidence,  and  (2nd)  rules  applicable  to  the  different 
instruments  of  evidence.  The  first  division  contains  what  the 
author  has  to  say  about  relevancy  in  general,  about  hearsay 
evidence,  about  evidence  of  character.  The  question  of  proving 
motive,  preparation,  subsequent  conduct,  explanatory  statements, 
etc.,  is  dealt  with  under  the  head  of  *'  hearsay,"  and  also  in  a  different 
part  of  the  book,  viz..  Title  1  of  Part  ii.  Book  II..  Much  the 
same  question  occurs  in  the  chapter  on  circumstantial  evidence, 
where  he  also  treats  of  such  similar,  though  unconnected,  events  as 
are  generally  admitted  for  the  purpose  of  proving  intention,  good 
faith,  system,  etc.  The  division  of  the  subject  here  into  (1)  cir- 
cumstances of  a  purely  material  nature,  (2)  those  relating  to  men 
and  the  lower  animals  in  their  character  of  living  beings,  and  (3) 
mental  phenomena,  does  not  seem  to  be  happy.  It  undoubtedly 
exhausts  the  universe  of  circumstantial  evidence,  and  is  usefully 
illustrated  by  abstracts  of  cavses  ciUbres,  but  it  does  not  seem  to 
hang  on  any  principle  of  relevancy.  The  whole  doctrine  of 
admissions,  confessions,  and  declarations,  with  the  peculiarities 
which  occur  in  the  case  of  public  records,  tradesmen's  books, 
historical  documents,  Mr.  Stephen  treats  in  connection  with  that 
of  hearsay ;  for  hearsay,  if  you  consider  the  matter,  is  not  confined 
to  oral  evidence,  and  documentary  admissions  must  surely  be 
governed  by  similar  principles  to  those  which  apply  to  admissions 
made  by  word  of  mouth.  But  Sheriff  Dickson  treats  of  admissions, 
declarations,  and  confessions  in  a  book  devoted  to  the  statements 
and  oaths  of  parties  and  their  agents;  and  the  law  relating  to 
public  records,  histories,  tombstones,  mercantile  books,  etc.,  he 
introduces  under  the  general  title  of  "  written  evidence,"  and  the 
special  title  of  "  public  and  official  and  analogous  writings,"  although 
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the  whole  of  that  book  and  title,  or  nearly  so,  is  occupied  with  a 
detail  of  the  method  in  which  private  and  public  documents  are 
proved.  Finally,  one  would  expect  to  see  prominence  given  in  a 
discussion  of  relevancy  to  the  admission  of  opinion  -  evidence. 
What  more  startling  exception  to  ordinary  rule?  This  subject 
will  be  found  in  a  section  near  the  end  of  the  book,  headed,  **  On 
the  mode  of  conducting  the  examination  of  witnesses."  We  have 
mentioned  what  seem  to  us  a  few  omissions  in  the  general  part  of 
Sheriff  Dickson's  work.  It  seems,  further,  to  contain  too  much  as 
well  as  too  little.  What  reason  can  be  given  for  including  among 
"  general  rules  applicable  to  all  kinds  of  evidence,"  the  following 
titles :  "Admissibility  of  parole  proof  of  the  contents  of  writings ;" 
"admissibility  of  copies  and  excerpts ;"  "secondary  evidence  of  docu- 
ments lost  or  withheld ;"  "  admissibility  of  parole  or  other  extrinsic 
evidence  to  contradict,  modify,  or  explain  writings  "  ?  Another  part 
of  the  work  professes  to  contain  the  rules  specially  applicable  to 
written  evidence.  Again,  at  the*end  of  his  work,  Sheriff  Dickson, 
after  exhausting  what  he  had  to  say  on  evidence  generally,  on 
documentary  evidence,  and  on  testimony  of  witnesses,  devotes 
Book  IV.  to  another  species  of  evidence,  viz.,  "  real  evidence  or 
evidence  derived  from  things."  It  is  of  course  necessary  to  give 
an  account  of  the  Court  rules  for  the  production  of  articles,  not 
being  documents,  i.e.,  not  marked  for  the  purpose  of  securing  a 
record  of  any  matter  in  issue ;  but  it  is  scarcely  justifiable  to  speak 
of  facts  which  have  been  placed  before  the  senses  of  the  jury  as 
constituting  a  different  species  of  evidence  from  facts  (perhaps  of 
an  identical  nature)  which  have  been  proved  by  the  testimony  of 
witnesses. 

One  preliminary  remark  of  Mr.  Stephen  we  think  of  great  im- 
portance, because  it  tends  to  clear  the  general  notion  of  the  Law 
of  Evidence  derived  from  the  text-books  on  that  subject  He 
excludes  all  consideration  of  what  may  be  proved  under  particular 
issues,  as  either  part  of  the  law  of  pleading,  or  belonging  to  a 
particular  title  of  the  substantive  law.  It  is  of  course  obvious 
that  the  doctrine  of  relevancy,  both  general  and  special,  can  be 
illustrated  or  explained  only  by  reference  to  particular  issues. 
But  this  is  quite  different  from  the  case  where  the  proof  of  par- 
ticulars is  dealt  with  as  an  exception  from  a  rule  of  evidence,  or 
as  constituting  a  new  rule.  Sheriff  Dickson  devotes  seventy  pages 
to  a  statement  of  the  rules  of  prescription,  and  fifty-three  pages  to 
an  enumeration  of  the  restrictions  which  .the  law  imposes  on  the 
mode  of  proving  certain  facts.  What  is  prescription  but  a  declara- 
tion that  for  some  reasons  which  seem  good  to  the  law,  but  which 
certainly  do  not  belong  to  the  Law  of  Evidence,  you  shall  not 
prove  certain  facts  in  the  ordinary  way,  or  in  any  way  ?  In  the 
same  way,  on  grounds  of  public  policy,  the  law  says  trusts  may  be 
proved  only  in  a  specified  manner.  But  though  these  rules  apply 
to  all  biUs  and  to  all  trusts,  the  discussion  of  the  Act  1696,  c.  15, 
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or  of  the  sexennial  limitation,  clearly  belongs  to  the  substantive 
law  of  trusts  and  the  substantive  law  of  bills  respectively.  In  the 
same  way  seventy-two  pages  are  devoted  to  presumptions  juris  et 
de  jure  (which,  by  the  by,  Mr.  Stephen  very  sensibly  calk  what 
they  are,  not  presumptions  at  ail,  but  conclusive  proof  )y  and  to 
presumptions  yi^m.  Some  of  these  relate  to  facts  of  such  a  general 
nature  that  they  may  be  usefully  placed  even  in  a  treatise  which 
deals  with  evidence  as  such.  But  of  the  greater  number  it  may  be 
said  that  they  are  cases  in  which  the  substantive  law  has  inter- 
fered with  the  Law  of  Evidence.  The  presumption  that  a  deed 
struck  at  by  the  Act  1621,  c.  18,  is  a  fraudulent  device  to  defeat 
creditors,  is  a  part  of  the  Law  of  Bankruptcy.  Again,  there  is  an 
infinity  of  matters  regulated  by  statutes  which,  for  a  particular 
purpose  (often  in  order  to  facilitate  the  repression  of  crimes  and 
offences),  direct  that  proof  of  specified  facts  shall  be  equivalent  to 
proof  of  the  fact  in  issue.  For  instance,  the  190th  and  191st 
sections  of  the  recent  Customs  Consolidation  Act  (39  &  40  Vict 
c.  36),  after  defining  the  offence  of  signalling  a  smu^ling  vessel  in 
the  daytime  from  board  ship,  or  from  the  coast,  or  from  within  six 
miles  of  the  coast,  goes  on  to  enact  that  the  burden  of  proving  that 
the  signal  was  not  made  for  the  purpose  of  giving  notice  to  the 
smuggler  shall  be  on  the  defendant.  That  means  that  the  ordinary 
rule  binding  a  prosecutor  or  a  pursuer  to  prove  the  intent  he  puts 
in  issue  is  to  be  broken  in  this  case ;  and  the  matter  is  aggravated 
by  a  provision  that  it  does  not  signify  whether  the  smuggler  is 
near  enough  to  notice  the  signal.  Now,  these  sections  may  be 
quite  necessary  in  the  interests  of  the  Eevenue  laws;  but  who 
would  say  that  they  have  any  connection  with  the  Law  of  Evidence? 
They  are  not  even  good  illustrations  of  an  extreme  case.  Lastly, 
the  rules  for  compelling  the  attendance  of  witnesses,  and  the  pro- 
duction of  documents,  for  getting  proof  on  commission,  etc., 
properly  belong  to  practice ;  and  while  it  is  most  proper  and  neces- 
sary to  have  in  one  book  all  that  the  Courts  have  decided  on  the  sub- 
ject of  proof,  whether  it  be  a  jmnciple  of  evidence  or  confined  to  a 
particular  set  of  circumstances,  it  is  well  to  remember  that  a  great 
part  of  such  a  compilation  has  nothing  to  do  with  the  general  con- 
siderations on  which  the  Law  of  Evidence  is  based.  Nothin^y  is 
more  vital  for  the  legal  student  than  to  have  the  great  outlines  of 
his  science  clearly  before  his  eyes.  In  this  way  only  can  he  have 
any  security  that  the  treatment  of  each  question  as  it  arises  will  not 
be  perplexed  by  the  intrgduction  of  foreign  considerations. 

The  first  point  of  general  inb-rest  which  attracts  us  in  Mr. 
Stephen's  book  is  his  attempt  to  \(\\q  a  logical  definition  of  rele- 
vancy. He  had  already  tried  his  hand  in  the  Indian  Evidence 
Act,  of  which  we  quote  two  sections : — '*  (7.)  Facts  which  are  the 
occasion,  cause,  or  effect,  immediate  or  otherwise,  of  relevant  facts, 
or  facts  in  issue,  or  which  constitute  the  state  of  things  under 
which  they  happened,  or  which  afforded  an  opportunity  for  their 
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occurrence  or  transaction,  are  relevant  (11.)  Facts,  not  otberwise 
relevant,  are  relevant  (1)  if  thej  are  inconsistent  with  any  fact  in 
issue  or  relevant  fact ;  (2)  if  by  themselves,  or  in  connection  with 
other  facts,  they  make  the  existence  or  non-existence  of  any  fact 
in  issue  or  relevant  fact  highly  probable  or  improbable."  This 
definition,  founded  on  the  view  that  the  theory  of  relevancy  is 
''only  a  particular  case  of  the  process  of  induction,  or  that  it 
depends  on  the  connection  of  cause  and  effect,"  has  been  criticized 
by  Mr.  G.  C.  Whitworth  in  a  book  called  "  The  Theory  of  Eele- 
vancy  for  the  purpose  of  Judicial  Evidence,"  Bomlwiy,  1875. 
Briefly  stated,  the  criticism  was  that  the  definition  did  not  provide 
for  the  case  of  relevancy  where  facts  were  links  in  two  chains, 
having  a  common  link  in  some  other  part  of  their  length ;  a  criti- 
cism which  is  said  to  have  been  justified  by  the  decision  in  the 
case  of  R,  v.  Parbhudas  (L.  J.  27th  May  1876).  Mr.  Whitworth 
indulged  in  very  elaborate  abstractions,  of  which  we  may  take  the 
following  from  his  second  rule  as  specimens : — "  (1.)  Facts  which 
are  a  part  of,  or  which  are  implied  by,  a  fact  in  issue,  or  which  show 
the  absence  of  what  might  be  expected  as  a  part  of,  or  would  seem 
to  be  implied  by,  a  fact  in  issue.  (4.)  Facts  which  are  an  effect  of 
a  cause,  or  which  show  the  absence  of  what  might  be  expected  as 
an  effect  of  a  cause,  of  a  fact  in  issue."  Mr.  Stephen  has  in  conse- 
quence enlarged  his  definition  in  the  present  work,  and  has 
acknowledged  his  obligations  to  Mr.  Whitworth.  Instead  of  giving 
the  amended  edition,  however,  we  prefer  to  print  that  offered  by 
Mr.  F.  Pollock,  Q.C.,  the  author  of  an  extremely  valuable  book  on 
"  The  Principles  of  Contract."  It  appears  in  the  Fortnightly 
Review  for  October  1876 : — "  Facts,  whether  in  issue  or  not,  are 
relevant  to  each  other  when  the  one  shows  that  the  other  must  or 
cannot  have  occurred,  or  probably  does  or  did  exist  or  not,  or  that 
any  fact  does  or  did  exist  or  not,  which  in  the  common  course  of 
events  would  either  have  caused,  or  have  been  caused  by  the  other, 
and  in  particular  when  one  is,  or  probably  may  be,  or  probably 
may  have  been, 

"  the  cause  of  the  other, 

"  the  effect  of  the  other, 

"  an  effect  of  the  same  cause, 

*'  a  cause  of  the  same  effect" 
This  is  much  the  same  as  Mr.  Stephen's  definition,  only  a  little 
more  logical;  and  if  it  is  possible  and  desirable  to  give  logical 
expression  to  that  manifold  interlacement  of  events,  commonly 
caUed  relevant  facts,  perhaps  nothing  better  could  be  constructed. 
Mr.  Stephen  says  that  his  Article  IX.  (containing  the  definition) 
"  would  suffice  to  solve  every  question  which  can  arise  upon  the 
subject;"  and  he  admits  that  his  scientific  phrases  might  be 
rendered  very  shortly  by  saying  that  "every  fact  is  relevant  to 
every  other,  if  it  affects  in  any  definite  way  the  probability  of  its 
occurrence."    The  critics  have  been  hard  on  Mr.  Stephen.    Mr. 
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Pollock  disputes  the  propriety  of  having  any  definition,  when  the 
admission  and  rejection  of  evidence  must  in  practice  remain  a 
question  of  common  sense.  Others  think  that  the  Law  of  Evidence 
should  confine  itself  to  those  positive  limitations  which  ''  the  im- 
portance of  shortening  proceedings,  the  importance  of  compelling 
people  to  procure  the  hest  evidence  thej  can,  and  the  importance 
of  excluding  opportunities  of  fraud"  have  imposed  on  abstract 
relevancy.  The  Solicitors'  Journal  waxes  indignant  against  the 
rashness  of  legal  propositions  so  vague,  that  one  does  not  see  at 
first  what  they  include  and  exclude.  We  confess  these  criticisms 
seem  to  us  beside  the  mark.  The  difficulties  of  a  complete  defini- 
tion are  great ;  but  what  is  lost  by  substituting  for  the  varying 
common  sense  of  a  number  of  Judges  this  hona  fide  efibrt  to  make 
judicial  ideas  precise?  The  danger  is  imaginary.  The  judicial 
instinct  would  still  have  free  play,  but  its  attention  would  have 
been  called  to  the  logical  conditions  of  proof,  and  it  would  be  so 
far  educated  and  strengthened. 

A  leading  feature  in  Mr.  Stephen's  book  is  the  distinction  between 
relevant  facts  and  proof,  or  the  means  by  which  these  facts  are 
proved  in  Court.  Its  utility  is  seen  in  the  discussion  of  res  gestce. 
The  phrase  applies  to  statements  made  by  or  to  the  person,  whose 
act  is  in  question,  and  accompanying  or  explaining  that  act ;  con- 
duct of  the  person  against  whom  an  offence  has  been  committed, 
and  especially  recent  complaints  made  in  the  proper  quarter;  and 
when  a  person's  conduct  is  in  question,  statements  made  in  his 
presence  and  hearing  by  wliich  his  conduct  is  likely  to  have  been 
affected.  Mr.  Dickson  treats  of  res  gestce  as  exceptions  to  the  rule 
excluding  hearsay,  and  also  to  the  rule  excluding  statements  made 
(not  on  oath)  by  a  party  in  his  own  favour.  We  prefer  that  they 
should  stand  as  a  separate  class  of  relevant  facts,  to  which  the  rule 
of  hearsay  does  not  apply.  It  does  not  signify  that  the  statements 
were  made  by  a  party  or  not,  or  by  a  person  not  examined.  As 
Baron  Parke  said  in  the  case  of  Tatham  (7  A  &  E.  353),  "  The 
acts  by  whomsoever  done  are  res  gestm,  if  relevant  to  the  matter  in 
issue.  Where  any  facts  are  proper  evidence  on  an  issue,  all  oral  or 
written  declarations  which  can  explain  such  facts  may  be  received 
in  evidence.''  It  would  appear  that  according  to  English  law  you 
are  not  permitted  to  prove  the  details  of  a  recent  complaint  or 
statement,  but  only  the  fact  and  its  general  nature.  The  details 
may,  however,  be  got  on  cross-examination,  and  the  practice  in 
England  appears  therefore  to  coincide  with  the  law  in  Scotland. 

The  same  distinction  makes  itself  felt  in  Mr.  Stephen's  definition 
of  hearsay :  "  The  fact  that  a  statement  was  made  by  a  person  not 
called  as  a  witness  is  not  regarded  as  relevant  to  the  truth  of  the 
matter  thereby  asserted  "  except  in  certain  cases.  Or,  as  he  other- 
wise puts  it,  "  the  connection  between  events  and  reports  that  they 
have  happened  is  generally  so  remote  that  it  is  expedient  to  regard 
the  existence  of  the  repoits  as  irrelevant  to  the  occurrence  of  the 
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events."  It  is  easy  to  cany  this  principle  too  far,  and  it  has  been 
applied  in  England  so  as  to  exclude  from  proof  conduct  of  third 
parties  in  many  circumstances  where  that  conduct  would  be  really 
unobjectionable  evidence.  But,  as  regards  statements  pure  and 
simple,  the  rule  holds  good,  and  it  is  impossible  not  to  see  that  it 
is  equally  applicable  to  the  statements  of  deceased  and  of  living 
persons.  In  England  statements  by  a  deceased  person  are  admitted 
by  way  of  exception  in  these  cases :  (1.)  Dying  declaration  as  to 
cause  of  death ;  (2.)  declarations  made  in  the  course  of  business  or 
professional  duty ;  (3.)  declarations  against  interest ;  (4)  declara-* 
tious  by  testators  as  to  the  contents  of  lost  will  (as  in  Lord  St 
Leonardos  case) ;  (5.)  declarations  as  to  public  and  general  rights ; 
(6.)  declarations  as  to  pedigree  by  blood  relatives.  The  law  of 
Scotland,  on  the  other  hand,  according  to  Sheriff  Dickson,  admits 
hearsay  of  deceased  persons  in  all  cases  where  the  person  whose 
statement  is  narrated  was  admissible  when  he  spoke.  It  is  pro- 
bably the  same  qualification  which  Professor  Bell  refers  to  when 
he  says  that  the  deceased  person  must  have  had  no  interest  in 
making  the  statement.  This  rule  has  long  been  acquiesced  in,  but 
it  would  be  difficult  to  point  to  any  satisfactory  origin  for  it.  In 
the  case  of  JEarl  of  Fife  v.  Fifes  Trustees  (29th  Nov.  1816,  IMurray 
88),  it  was  stated  at  the  Bar  that  the  rule  was  supported  by  no  case 
or  writer  in  the  law  of  Scotland,  and  Commissioner  Adam  (who 
was  trained  in  England)  said  that  ''death  adds  nothing  to  the 
hearsay,  for  the  deceased  was  not  called  on  to  collect  his  mind 
under  the  sanction  of  his  death.  This  is  one  of  the  misfortunes  of 
human  life,  if  you  lose  your  witness,  you  lose  your  fact."  Lords 
Pitmilly  and  Gillies,  however,  without  hesitation,  pronounced  in 
favour  of  the  rule  as  it  now  stands.  They  gave  no  authorities,  and 
Lord  Gillies  suggests  that  such  evidence  may  have  been  admitted 
in  Scotland,  because  there  the  Judges  formerly  decided  on  the 
evidence,  to  which  they  could  give  its  true  weight  This  is  the 
only  case  which  may  properly  be  said  to  have  decided  the  point ; 
and  we  agree  with  Mr.  More  ("Notes  to  Stair,"  p.  411)  that  the 
doctrine  rests  on  slender  authority,  and  would  require  to  be  care- 
fully considered  before  "  being  admitted  to  form  part  of  our  law." 
The  objections  made  against  hearsay,  viz.,  that  it  is  not  evidence 
on  oath,  and  that  it  does  not  admit  of  cross-examination,  seem  to 
apply  with  full  force  to  the  hearsay  of  deceased  persons.  But  then 
it  is  said  in  support  of  the  Scotch  rule  that  such  hearsay  is  the 
best  evidence  that  the  circumstances  admit  of,  and  that  there  is  no 
ground  for  suspecting  that  it  is  tendered  for  an  improper  purpose. 
The  answer  is  that  hearsay  of  living  persons  is  not  excluded  merely 
from  a  suspicion  that  it  is  tendered  for  an  improper  purpose,  but 
because  it  is  irrelevant,  and  if  a  party  has  only  irrelevant  evidence 
to  offer,  then  the  circumstances  do  not  admit  of  anything  being 
proved. 

Under  the  title  what  evidence  may  be  given  for  the  interpreta* 
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tion  of  documents,  Mr.  Stephen  has  drawn  np  nine  rules,  which  art 
both  clear  and  concise.     We  quote  Nos.  7  and  8,  because  they  raise 
an  interesting  question  for  law  reformers.    It  will  be  seen  that 
they  are  founded  on  V.C.  Wigram's  book  on  "Extrinsic  Evidence  *' : — 
"  (7.)  If  the  document  applies  in  part  but  not  with  accuracy  to 
surrounding  circumstances,  the  Court  may  draw  inferences  from 
the  surrounding  circumstances  as  to  the  meaning  of  the  document, 
whether  there  is  more  than  one,  or  only  one  thing  or  person  to 
whom  or  to  which  the  inaccurate  description  may  apply.     In  such 
cases  no  evidence  can  be  given  of  statements  made  by  the  author 
of  the  document  as  to  his  intentions  in  reference  to  the  matter  to 
which  the  document  relates,  though  evidence  may  be  given  as  to 
his  circumstances  and  as  to  his  habitual  use  of  language  or  names 
for  particular  persons  or  things.     (8.)  If  the  language  of  the  docu- 
ment, though  plain  in  itself,  applies  equally  well  to  more  objects 
than  one,  evidence  may  be  given  both  of  surrounding  circumstances 
and  of  statements  made  by  any  party  to  the  document  as  to  his 
intentions  in  reference  to  the  matter  to  which  the  document  re- 
lates."   Such  undoubtedly  is  the  result  at  which  the  English  Judges 
have  arrived,  and  which  received  its  latest  and  most  authoritative 
expression  in  the  decision  of  the  House  of  Lords  in  Charter  v. 
Charter  (L.  R  2  P.  &  D.  315).     In  that  case  the  testator  appointed 
"  my  son  Forster  Charter  "  his  executor.     His  two  sons  were  called 
"  William  Forster  Charter "  and  "  Charles  Charter,"  and  because 
the  description  in  the  will  did  not  precisely  fit  either  of  these,  the 
House  of  Lords,  differing  from  Lord  Penzance,  unanimously  rejected 
the  proof  which  was  offered  of  the  testator's  declarations  of  inten- 
tion.   The  decision  was  followed  in  an  unreported  case  before  Lord 
Shand  (Fergitsson  v.  Fergiisson,  16th  June  1876),  in  which  a  testator 
who  had  two  nephews,  named  Benjamin  James  Fergusson  and 
Martin  Whitehorne  Fergusson,  from  that  perversity  natural  to 
testators,  chose  to  describe  his  legatee  as  Benjamin  Martin  Fergus- 
son.     It  appeared  in  evidence,  however,  that  the  nephews  were 
known  to  the  testator  as  James  and  Martin  respectively,  and  some 
other  family  circumstances  suggesting  a  partiality  for  Martin,  he 
was  found  to  be  entitled  under  the  will,  the  testator  s  declarations  of 
intention,  which  were  numerous  and  unmistakable,  being  excluded. 
The  case  was  decided  on  English  authorities,  for  if  we  except  the 
general  rule  against  nuncupative  wills,  and  a  dictum  of  Lord  Pit- 
milly  in  Macfarlane  v.  Watt  (15th  Feb.  1828,  6  S.  556),  there  is  no 
Scotch  law  on  the  subject     Lord  Pitmilly  said :  "  Where  there  is 
a  latent  ambiguity,  parole  proof  may  be  admitted,  but  only  where 
the  deed  cannot  get  effect  without  it — as  where  the  lands  of  Craig 
are  sold,  and  the  seller  has  North  and  South  Craigs."    The  reasons 
for  excluding  proof  of  declarations  in  every  case  are  sufiBciently 
obvious.     To  allow  it  would  be  to  place  every  testator  at  the  mercy 
of  a  few  unscrupulous  persons  who,  with  very  little  risk  of  detec- 
tion, could  concoct  and  swear  to  a  particular  declaration.    On  the 
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Other  hand,  it  is  impossible,  or  at  least  very  difficult,  to  invent  and 
support  by  a  consistent  story  such  pieces  of  evidence — the  habits 
of  the  testator,  his  knowledge,  etc. — ^as  are  admitted  under  Eule  VII. 
These  are,  for  the  most  part,  facts  which  have  come  under  the  observa- 
tion of  several  persons,  and  to  misrepresent  them  invites  contra- 
diction from  the  observed  tenor  of  the  testator's  life.  Therefore 
few  will  dispute  that  a  will  containing  an  ambiguous  and  inaccurate 
description  ought  to  be  declared  void,  if  the  true  intention  cannot 
be  made  to  appear  on  proof  of  the  circumstances  surrounding  the 
testator.  Not  certainly  to  punish  the  testator  for  the  use  of  the 
wrong  words :  but  to  protect  the  written  word  of  all  testators.  The 
sanctity  of  a  written  will  is  seen  in  the  fact  that  when  no  ambiguity 
occurs,  the  most  overwhelming  facts  and  circumstances  telling 
against  the  will  would  not  be  allowed  the  smallest  weight  But 
are  these  sufficient  reasons  why,  when  the  description  fits  exactly 
more  persons  or  things  than  one,  declarations  should  be  admitted  ? 
Mr.  Stephen  thinks  that  the  question  must  be  decided  by  logic, 
and  that  declarations  must  be  either  admitted  or  rejected  under 
both  Rule  VII.  and  Rule  VIII.  without  distinction.  "  If  .the  ques- 
tion is,  *  What  did  the  testator  say  1 '  why  should  the  Court  look 
at  the  circumstances  that  he  lived  with  Charles  and  was  on  bad 
terms  with  William  ?  How  can  any  amount  of  evidence  to  show 
that  the  testator  intended  to  write  Charles  show  that  what  he  did 
write  means  Charles  i  To  say  that  Forster  means  Charles,  is  like 
saying  that  two  means  three.  If  the  question  is, '  What  did  the 
testator  wish  ? '  why  should  the  Court  refuse  to  look  at  his  declara- 
tions of  intention  ?  And  what  third  question  can  be  asked  ?  '  What 
would  the  testator  have  meant  if  he  had  deliberately  used  unmean- 
ing words  ? '  The  only  answer  to  this  would  be,  he  would  have  had 
no  meaning,  and  would  have  said  nothing,  and  his  bequest  should 
be  pro  tanto  void."  This  reasoning,  although  it  has  the  countenance 
of  Lord  Selbome  in  Charter  v.  Charter,  does  not  seem  quite  con- 
clusive. It  derives  its  apparent  force  from  the  assumption  that 
the  will  in  question  contained  nothing  useful  for  identification 
except  the  mere  description  of  the  legatee.  But,  fortunately,  wUls 
generally  contain  a  demonstratio  as  well  as  a  nominaiio.  But  let 
us  take  the  pure  case  of  erroneous  description  without  another 
syllable  of  direct  intention.  If  extrinsic  circumstances  raise  a 
strong  presumption  that  the  testator  would,  on  the  ordinary  prin- 
ciples of  human  nature,  favour  in  his  will  those  persons  whom  he 
had  favoured  during  his  life,  is  there  anything  unreasonable  in 
applying  that  presumption  as  the  most  plausible  hjrpothesis  to 
explain  the  testator's  meaning  ?  No  doubt,  he  has  made  a  mistake ; 
part,  at  least,  of  his  language  does  not  mean  what  he  intended  it  to 
mean :  the  whole  discussion  proceeds  on  that  footing.  But  it  is 
equally  certain  (unless  the  testator  desired  to  leave  a  legacy  of 
strife  and  division)  that  he  meant  to  designate  somebody.  No 
doubt,  testators  sometimes  disappoint  reasonable  expectations,  but 
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not  generally.  And,  according  to  the  hypothesis,  it  is  not  clear^ 
but  equally  uncertain,  that  the  testator  has  intended  to  describe 
any  one  but  his  expected  heir  or  legatee ;  or  there  may  be  no  com- 
petitor in  the  field  at  all,  except  the  heir-at-law  or  the  residuary 
legatee.  May  we  not  then  distinguish  the  question,  *'  What  the 
testator  intended  by  this  deed  ? "  and  the  question,  "  What  outside 
the  deed  altogether  the  testator  intended  ? "  Two  certainly  never 
means  three;  but  is  the  illustration  not  fallacious?  There  are 
always  a  No.  2  and  a  No.  3,  perfectly  distinct.  But  if  the  descrip- 
tion in  the  will  applied  as  exactly  as  numeral  adjectives  do,  there 
would  be  no  case  of  ambiguity  at  all.  A  part  at  least  of  the  lan- 
guage must  apply,  and  if  we  credit  the  testator  with  a  sober  inten- 
tion to  bequeath,  the  strong  presumption  afforded  by  previous 
conduct  and  family  relations  seems  relevant  to  the  question  of 
written  intention.  But,  at  the  same  time,  we  think  that  declara- 
tions are  excluded  generally,  and  admitted  only  in  the  case  of  what 
Lord  Bacon  called  "  equivocation,"  upon  this  ground  that,  in  the 
latter  case,  there  is  no  other  possible  method  of  giving  effect  to  the 
provisions  of  the  will.  It  is  not  likely  that  the  ordinary  extrinsic 
evidence  would  be  sufficient  to  remove  the  doubt  from  a  case  of 
peifect  ambiguity ;  and  yet  in  one  sense  this  ambiguity  arises  from 
no  defective  expression  of  will  on  the  part  of  the  testator.  We  do 
not  say  that  the  interpretation  of  a  will  is  to  depend  on  the  sup- 
posed cidpa  or  negligence  of  the  man  who  made  it ;  and  it  might 
perhaps  be  said  that  the  argument  "from  despair"  applies  to  every 
case  where  the  extrinsic  evidence  is  insuflBicient  to  prevent  intestacy. 
But,  after  all,  there  is  something  less  opposed  to  principle  in  proving 
an  intention  which  literally  corresponds  with  that  expressed  in  the 
will  than  in  proving  one  which  is  not  there  accurately  expressed. 
And  although  the  opportunity  of  fraud  may  be  as  great  as  in  any 
other  case,  it  is  practically  reassuring  that  "  equivocation  "  does  not 
often  occur.  At  least  the  issue  raised  under  Bule  VIII.  seems 
distinguishable  from  that  under  Rule  VII. 

We  are  glad  to  observe  that  Mr.  Stephen  sharply  criticizes  the 
practice  in  England  of  "  insisting  on  a  child's  belief  in  punishment 
in  a  future  state  for  lying  as  a  condition  of  the  admissibility  of  its 
evidence.  This,"  he  says,  "  leads  to  anecdotes  and  to  scenes  little 
calculated  to  increase  respect  either  for  religion  or  for  the  adminis- 
tration of  justice ; "  and  he  argues  that  the  reason  of  the  Act  32  &  33 
Vic.  c.  68,  admitting  as  competent  witnesses  persons  without  any 
religious  belief,  applies,  a  fortiori,  to  the  case  of  a  child  who  has 
received  no  religious  instruction.  The  English  rule  requiring  that 
a  child  shall  understand  the  nature  of  an  oath  does  not  obtain  in 
Scotland ;  but  under  the  form  of  a  preliminary  examination  into 
the  intelligence  of  the  children,  we  sometimes  hear  questions  put 
which  do  not  add  to  the  solemnity  of  criminal  procedura  For  in- 
stance, in  the  case  of  M'Carter  (11th  Nov.  1831,  Bell's  Notes,  p. 
247),  a  boy^  aged  nine,  stated  that  he  knew  he  should  tell  the  truth, 
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biit  at  the  satne  time  candidly  admitted  that  he  had  not  been 
taught  hio  questions,  and  did  not  know  where  liars  go  to.  The 
case,  a  serious  one  of  theft,  was  abandoned.  In  the  case  of  Sinclair^ 
however  (8th  April  1822,  Shaw,  p.  75),  Lord  Meadowbank  allowed 
the  testimony  of  a  boy,  aged  twelve,  who  stated  that  he  did  not 
know  God  would  be  offended  with  him  if  he  told  what  was  not 
true;  and  in  the  case  of  Collins  (18th  July  1834),  a  remarkably 
well-informed  girl  was  examined,  after  stating  that  she  was  three 
years  old,  that  God  made  her,  and  that  people  who  tell  lies  go  to 
an  ill  place  when  they  die.  Again,  in  the  cases  of  Howison  and 
Gcdloway  (Bell's  Notes,  247),  both  for  murder,  two  boys,  aged  eight 
and  nine  respectively,  were  allowed  to  be  examined,  although  they 
had  never  got  their  questions.  We  do  not  doubt  that  in  all  these 
cases  the  intelligence  of  the  child  may  have  been  fairly  tested  by 
all  the  questions  put  in  initialihus.  But  when  a  Circuit  Judge 
shouts  to  a  trembling  girl  of  six,  "  Do  you  know  where  you'll  go  to 
if  you  tell  a  lie  ? "  and  the  answer,  "  Yes,"  is  jerked  out  with  the 
mechanical  accuracy  of  a  parrot  who  has  received  instruction  in 
"questions,"  we  do  not  think  that  respect  for  justice  is  much 
increased.  A  much  better  plan  sometimes  pursued  is  that 
of  appealing  to  the  child's  conscience  through  a  parent  or  adult 
friend. 

Whether  clergymen  can  be  compelled  to  disclose  the  secrets  of 
the  confessional  is  a  matter  of  more  speculative  interest  than 
practical  importance.  It  was  the  subject  of  a  pamphlet,  published 
in  1865  by  a  Mr.  Baddeley,  who  argued  that  the  privilege  must 
have  existed  in  Roman  Catholic  times,  and  has  not  since  been  with- 
drawn. Mr.  Stephen,  on  the  other  hand,  while  admitting  (contrary 
to  the  usual  statement  of  the  law)  that  the  point  has  not  been 
decided  in  England,  maintains  that  nearly  all  the  English  Law  of 
Evidence  belongs  to  the  last  two  centuries,  and  that  therefore  it 
probably  does  not  contain  any  exception  favourable  to  auricular 
confession.  It  seems  that  an  Irish  Judge  (Sir  Michael  Smith)  in 
1802  ruled  that  the  privilege  did  not  exist,  for  it  was  the  con- 
stitutional right  of  every  subject  to  call  for  the  testimony  of  his 
fellow-subjects.  On  the  other  hand,  C.  J.  Best  said  that  he  would 
never  compel  a  clergyman  to  disclose  communications  made  to  him 
.  by  a  prisoner,  but  that  if  he  chose  to  disclose  them,  they  should  be 
received  in  evidence.  It  may  be  that  from  the  silence  of  the  law 
the  legal  inference  is  that  no  exemption  has  been  established ;  but 
considerations  of  legal  symmetry  are  hardly  sufficient  for  the  treat- 
ment of  a  great  ecclesiastical  institution.  Besides,  Mr.  Stephen 
seems  hardly  to  have  given  due  weight  to  existing  legal  authority. 
From  the  learned  note  by  Mr.  Finlason  in  Reg,  v.  Hay  (2  F.  and 
F.  4),  we  learn  that  except  in  cases  of  high  treason  (an  exception 
introduced,  it  is  said,  to  the  Saxon  from  the  Norman  law)  the 
privilege  of  confession  was  recognized ;  and  as  the  law  undoubtedly 
xecognizes  a  power  of  confession  and  absolution  in  the  priests  of 
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that  portion  of  the  Catholic  Church  established  in  England,  it' 
might  be  argued  that,  whether  communications  to  clergymen  out- 
side confession  are  protected  or  not,  this  ancient  privilege  survives. 
The  "  satisfaction "  which  the  rules  of  the  confessional  generally 
require  to  accompany  confession  may  often  involve  the  clergyman 
in  matters  beyond  the  privilege.  This  was  the  case  in  Beg.  v.  Hay^ 
where  the  priest  had  received  a  stolen  watch  from  a  penitent  after 
confession,  and  was  sent  to  jail  for  refusing  to  say  who  gave  him 
the  watch.  Very  much  the  same  thing  occurred  in  the  leading 
Scotch  authority  {M'LaugMan  v.  Douglas  and  Kidston,  17th  Jan. 
1863,  4  Irv.  283),  where  a  priest,  who  had  addressed  and  sealed  an 
envelope  returning  a  stolen  bank-note,  was  sent  to  jail  because  he 
would  not  say  to  whom  he  gave  the  envelope  to  post.  In  his  judg- 
ment the  Lord  J.  6.  M'Neill  "  assumes,  though  he  does  not  assert, 
that  the  law  may  regard  as  confidential,  and  therefore  not  to  be 
disclosed,  a  confession  made  by  a  criminal  to  his  spiritual  pastor 
to  ease  his  conscience  and  to  obtain  consolation  and  advice,  and 
even  that  it  protects  the  whole  of  what  I  may  call  spiritual  inter- 
communing  between  them."  This  agrees  with  the  opinions  of 
Hume  and  Sheriff  Dickson ;  and  it  certainly  places  the  law  on  a 
better  basis  than  the  narrow  and  technical  basis  of  the  Catholic 
confessional.  If  there  be  any  good  in  the  practice  of  confession 
(and  who  can  deny  this,  however  much  he  may  regret  the  weakness 
which  makes  it  necessary),  it  is  certainly  not  confined  to  one  com- 
munion, nor  to  statements  made  on  the  faith  of  a  vain  promise  of 
absolution. 

There  can  at  least  be  little  difference  of  opinion  with  regard  to 
the  superiority  of  one  of  the  Scotch  rules  in  cross-examinatioiL 
Mr.  Stephen  has  no  desire  to  conceal  the  faults  of  the  English  sys- 
tem. His  Article  129  says  that  a  witness  may  be  asked  any  ques- 
tions which  tend  (1.)  to  test  his  accuracy,  veracity,  or  credibility ; 
(2.)  to  shake  his  credit  by  injuring  his  character,  and  the  witness 
(except  where  the  answer  might  expose  him  to  a  criminal  charge) 
is  bound  to  answer,  however  irrelevant  and  however  disgraceful  the 
answer  may  be.  This  is  illustrated  from  the  Tichborne  case,  where 
a  witness,  who  was  adduced  merely  to  prove  that  he  had  made 
certain  tattoo-marks  on  the  arm  of  the  lawful  heir,  was  asked 
whether  at  a  time,  separated  by  long  intervals  from  both  the 
tattooing  and  the  trial,  he  had  committed  adultery  with  the  wife  of 
a  friend.  No  doubt  Chief-Justice  Cockburn  in  his  charge,  rebuked 
Dr.  Kenealy  in  the  strongest  language  for  introducing  Lord  Belle.w*s 
"  practical  joke ; "  and  carefully  pointed  out  how  remote  was  the 
connection  between  untruthfulness  and  various  other  kinds  of  im- 
morality. But  as  the  question  was  put,  it  seems  the  honour  of 
the  English  Bar  is  not  an  absolute  guarantee  that  it  shall  not  be 
put;  and  though  the  jury  probably  paid  no  attention  to  the  for- 
gotten scandal,  but  believed  Lord  Bellew's  account  of  the  tattoo- 
marks,  the  cruel  mischief  was  done  when  the  witness  left  the  box. 
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The  Scotch  rule  has  always  been  qualified  by  the  common-sense 
condition  that  specific  crimes  referred  to  in  cross-examination  must 
indicate  either  disregard  of  truth  or  general  depravity  of  character, 
while  general  allegations  against  character  are  admitted  only  in 
prosecutions  for  rape  and  assaults  with  intent  to  ravish.  The 
Indian  Evidence  Act  1872  empowers  the  Judge  to  decide  whether 
a  witness  shall  answer  a  question  intended  to  injure  his  character; 
and  in  doing  so  he  is  to  consider  (1.)  whether  the  imputation  would 
seriously  afi'ect  credibility;  (2.)  the  remoteness  in  time  of  the  matter 
alleged ;  (3.)  the  disproportion  between  the  value  of  the  imputation 
and  the  value  of  the  evidence. 

We  hope  that  Mr.  Stephen,  in  his  new  character  of  Professor  of 
Common  Law,  will  make  many  more  attempts  at  "  private  codi- 
fication," equal  in  interest  and  success  to  the  book  we  have  just 
described. 
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(From  the  Albany  Law  Journal,) 

The  case  of  Lange  v.  Benedict^  recently  decided  at  the  General  Terra 
of  the  New  York  Supreme  Court  for  the  First  Department,  involves 
an  interesting  question.  The  case  was  lieard  on  a  demurrer  to  the 
complaint  which  was  overruled  by  the  court  at  Special  Term.  The 
action  was  brought  to  recover  for  the  unlawful  imprisonment  of  the 
plaintiff  by  the  defendant,  who  is  the  United  States  District  Judge 
for  the  Eastern  District  of  New  York.  It  appears  by  the  com- 
plaint and  the  copies  of  the  papers  annexed  to  it,  showing  the 
proceedings  had,  that  the  plaintifl*  was  indicted,  tried  and  convicted 
at  a  term  of  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  held  by  the  defendants  of  the  crime  of 
larceny  committed  by  stealing  mail  bags  of  the  value  of  less  than 
£20.  By  the  Act  of  Congress  defining  the  offence  and  its  punish- 
ment, that  rendered  the  plaintiff  liable  to  be  sentenced  to  pay 
a  fine  not  exceeding  £200,  or  to  be  imprisoned  not  exceeding  one 
year.  In  finally  disposing  of  the  case  the  defendant  imposed  both 
these  punishments  upon  him.  The  plaintiff  paid  the  fine  and 
applied  to  be  released  from  custody  by  means  of  the  writ  of  habeas 
corptcs,  because  he  had  suffered  one  of  the  alternative  punishments 
provided  for  the  offence.  That  was  denied,  and  the  Court,  by  order 
entered,  directed  the  sentence  which  had  been  pronounced  to  be 
vacated,  and  then  sentenced  the  plaintiff'  to  one  year's  imprison- 
ment upon  his  conviction.  He  had  then  been  in  custody  five  days, 
and  afterward  applied  to  the  Circuit  Court  of  the  United  States, 
where  the  Circuit  Judge,  Lewis  B.  Woodruff,  the  District  Judge  of 
the  Southern  District,  Samuel  Blatchford,  and  the  defendant  were 
upon  the  bench  presiding,  for  a  writ  of  haheas  corpus  to  discharge 
him  from  further  imprisonment  because   of  its  illegality.     The 
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application  was  heard,  and  after  being  considered,  was  denied.  He 
then  applied  for  another  writ  of  habeas  corpus,  which,  together  with 
a  writ  of  certiorari,  was  issued  by  the  Supreme  Court  of  the  irnited 
States,  and  upon  the  hearing  had  on  the  return  made  to  both  writs 
the  plaintiff  was  discharged  from  custody,  the  Court  holding  that  he 
could  not  lawfully  be  sentenced  to  imprisonment  after  what  had 
transpired  in  the  case  (ex  parte  Lange,  18  Wall  163).  After 
that  this  action  was  brought  against  the  defendant  for  false 
imprisonment 

In  reversing  the  decision  of  the  Special  Term,  the  Court  say : 
"  The  rule  by  which  judicial  officers  have  been  exonerated  from 
liability  for  the  consequences  of  their  decisions  has  gone  much 
further  than  is  required  for  the  protection  of  the  defendant     In 
Yates  V.  Lansing  (5  Johns.  282),  the  assertion  was  approvingly 
mentioned,  *  that  no  authority  or  semblance  of  an  authority '  had 
been  urged  for  an  action  against  a  Judge  of  record,  for  doing  any- 
thing as  Judge;  that  this  was  never  before  imagined,  and  no  action 
would  lie  against  a  Judge  for  a  wrongful  commitment  any  more 
than  for  an  eiToneous  judgment  (id.  294).     And  that  principle  was 
affirmed  afterwards  in  the  same  case  by  the  Court  of  Errors  (9  id. 
396).     And  to  the  same  effect  are  Jenkins  v.  Waldran,  11  ii  114; 
Vanderheyden  v.  Young,  id.  150 ;   Wilson  v.  Mayor  c/  New  York^ 
1  Denio,  595  ;   Weaver  v,  Bevendorf,  3  id.  117 ;  Bradley  v.  Fisher, 
13  Wall.  335.     In  the  case  of  The  Eochester  White  Lead  Co  v.  The 
City  of  Bochester  (3  Conn.  464),  it  was  said  that  *  whenever  duties 
of  a  judicial  nature  are  imposed  upon  a  public  officer,  the  due 
execution  of  which  depends  upon  his  own  judgment,  he  is  exempt 
from  all  responsibility  by  action  for  the  motives  which  influence 
him,  and  the  manner  in  which  such  duties  are  performed '  (id  466). 
To  secure  this  immunity  it  is  sufficient  that  a  case  requiring 
judicial  action  is  presented  to  the  Judge  (Hannan  v.  Brot/iersony 
1  Denio,  537 ;  Sands  v.  Hells,  19  Barb.  283).    The  defendant's  right 
to  exemption  from  personal  liability  in  this  case  rests  upon  still 
more  cogent  circumstances  than  those  already  relied  upon.     For  the 
decision  of  the  United  States  Suprenje  Court,  to  which  he  was 
bound  to   subordinate   his   action,   had   previously  affirmed    the 
existence   of  the  authority  which  he  exercised  in  changing  the 
punishment  (Cheangke  v.   United  States,  3  Wall.  321;  Bassett  y. 
United  States,  9  id.  38).     In  the  last  case  the  person  pi*oceeded 
against  has  pleaded  guilty  to  an  indigtment  and  had  been  sentenced 
to  imprisonment,  and  was  actually  sent  to  prison,  in  pursuance  of 
the  sentence.     A  few  days  after  that  he  was  brought  again  into 
Court  by  means  of  a  writ  of  habeas  corpus,  and  on  the  District 
Attorney's  motion  the  judgment  was  set  aside,  and  the  prisoner  had 
leave  to  withdraw  his  former  plea  of  guilty.      This  was  all  done 
during  the  same  term,  as  it  was  in  the  case  of  the  pltdntiff,  and  the 
Court  unanimously  held  it  to  be  proper.     That  was  not  done 
because  the  proceeding  was  favourable  to  the  defendant,  but  for  the 
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sole  reason  that  during  the  same  t«rm  the  Court  had  full  power  to 
control  and  change  its  judgments.  And  that  subject  was  very  fully 
discussed  and  the  authorities  cited  upon  which  the  principle  rested 
by  Mr.  Justice  Clifford,  in  his  opinion  in  ex  parte  Lange  (18  WalL 
191-5),  and  a  decision  of  the  same  nature  was  made  after  the 
execution  of  the  sentence  had  commenced  by  reducing  the  term  for 
which  transportation  had  been  provided  in  the  case  of  Bex  v.  Price 
(6  East,  323, 327).  The  Circuit  had  no  power,  even  if  it  had  the  dis- 
position, to  gainsay  or  deny  the  accuracy  of  the  legal  principle 
sanctioned  by  the  case  of  Bassett  v.  United  States  (supra).  It  not 
only  had  the  power,  but  it  was  bound  to  conform  its  action  to  the 
principle  maintained  by  that  authority.  That  was  obligatory  upon 
the  defendant  at  the  time  as  positive  legislation  would  have  been. 
And  he  appears  to  have  acted  under  its  sanction.  At  that  time  his 
action  was  strictly  lawful,  and  it  cannot  be  denied  but  that  the 
authority  of  that  case  then  afforded  him  complete  protection  for 
the  change  made  in  the  sentence,  and  it  would  probably  be  conceded 
to  continue  to  do  so,  had  it  not  been  since  impaired  as  authority  by 
the  final  decision  made  in  the  plaintiff's  favour.  Under  the 
doctrine  of  that  case,  he  was  vested  with  clear  jurisdiction  over  the 
subject-matter  brought  before  him,  and  it  at  the  same  time  indicated 
the  manner  in  which  it  should  be  exercised  by  him. 

That  it  was,  as  the  learned  Justice  stated  in  his  opinion,  in  the 
plaintiff's  favour,  it  had  been  decided  "  in  general  terms  without 
much  consideration  "  (18  WalL  167),  could  not  change  its  effect  as 
authority  where  it  was  followed  by  the  Circuit  Court.  The 
defendant  presiding  there  could  not  then,  with  the  least  propriety, 
have  assigned  that  as  a  reason  for  disregarding  it  as  authority. 
The  decision  was  then  in  full  force  as  it  had  been  made.  It  was 
promulgated  by  the  Court  in  its  published  reports  as  a  proper 
exposition  of  the  law,  and  it  would  be  exceedingly  unjust  under 
such  circumstances  to  render  the  defendant's  protection  dependent 
upon  the  views  afterward  taken  to  correct  it  by  the  Court  that  bad 
pronounced  it.  That  tribunal  could  correct  it  as  it  has,  when  it 
was  discovered  to  be  wrong,  but  he  had  no  such  power  over  it.  It 
was  his  duty  to  conform  his  official  action  to  it,  and  for  that  it 
cannot  be  that  he  can  be  held  personally  liable  because  the 
authority  of  the  decision  has  since  been  superseded  by  another. 
His  conduct,  on  the  other  hand,  should  be  so  far  sustained  as  to 
secure  him  immunity  the  same  as  it  would  have  been  if  a  statute 
had  existed  in  favour  of  it,  which  the  Legislature  aftei-ward  repealed. 
For  future  purposes  the  repeal  oblitemtes  the  law  the  same  as 
though  it  had  never  been  enacted.  But  acts  previously  performed 
are  still  maintained  by  force  of  the  law  which  sanctioned  them  at 
the  time  of  their  occurrence.  This  principle  is  too  familiar  to 
require  the  citation  of  authorities  for  its  support,  and  all  its  reasons 
are  applicable  to  the  case  now  before  this  Court. 

The  principle  invoked  for  the  support  of  this  action  would 
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Banction  suits  against  Judges  for  their  official  acts  in  a  large  class  of 
cases,  if  it  should  receive  the  approval  of  the  Courts.  It  would  be 
difficult  to  exclude  from  its  comprehension  any  cases  where 
isnprisonment  should  be  pronounced  or  continued  which  might 
afterward  be  declared  to  be  warranted  by  the  final  view  taken  of 
the  law.  No  authority  has  gone  so  far  as  that,  and  it  is  not 
probable  that  any  will  be  hereafter  so  widely  extended.  The 
settled  principle,  on  the  contrary,  is  that  a  judicial  officer,  in 
exercising  the  authority  vested  in  him,  shall  be  free  to  act  upon  his 
own  convictions  without  apprehension  of  personal  consequences  to 
himself.  Liability  to  answer  to  every  one  who  might  feel  himself 
aggrieved  by  the  action  of  the  Judge  would  be  inconsistent  with  the 
possession  of  this  freedom,  and  would  destroy  that  independence 
without  which  no  judiciary  can  be  either  respectable  or  useful 
{Bradley  v.  Fisher,  mpra,  347). 


PEESUMPTION    OF    SURVIVORSHIP    WHEN    SEVERAL 
PERSONS  PERISH  BY  A  COMMON  CALAMITY. 

(Abridged  from  the  Southern  Law  Review,) 

An  interesting  case  was  lately  tried  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana,  before  the  Hon.  W.  R 
Wood,  involving  the  above  question,  and  which,  inasmuch  as  the 
law  of  Louisiana  on  this  subject,  adopted  from  the  Napoleon  Code, 
differs  in  many  essenial  particulars  from  the  Common  Law  of  Eng- 
land and  most  European  countries,  and  the  enquiry  itself  seldom 
occurs,  an  outline  of  the  case  and  of  the  authorities  cited  may 
interest  some  of  your  readers. 

LOSS   OF  THE  STEAMSHIP  "EVENING  STAE." 

This  steamship  left  New  York,  bound  for  New  Orleans,  on  the 
29th  September  1866.  Among  the  passengers  were  Mr.  James 
Gallier,  sen.,  aged  sixty-eight,  and  his  wife,  aged  forty-four,  who, 
after  severed  years'  absence  in  Europe,  were  returning  to  New 
Orleans,  the  place  of  their  residence,  and  the  residence  of  James 
Gallier,  jun.,  the  only  child  of  Gallier,  sen.,  by  a  former  wife.  By 
his  will  he  had  left  Mrs.  Gallier  a  house  and  lot  in  New  Orleans 
and  5000  dollars  in  gold. 

The  first  three  days  passed  with  comparative  fair  weather  and 
smooth  seas,  and  without  any  prognostics  of  the  calamity  which 
was  soon  to  befall  her.  Cape  Hatteras  was  passed  in  safety ;  but 
on  the  2d  October  a  strong  south-easterly  breeze  overtook  the  vessel, 
accompanied  by  a  heavy  swell,  which  in  the  evening  increased  to 
a  gale,  and  during  the  night  assumed  the  form  of  a  hurricane,  or 
rather  cyclone.  The  fury  of  the  wind  went  on  increasing,  extin- 
guished the  fires  of  the  engines,  rendered  the  vessel  unmanageable, 
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caused  it  to  fall  in  the  trough  of  the  sea,  while  the  water  in  the 
hold  rose  with  such  rapidity  that  in  spite  of  the  almost  superhuman 
exertions  of  the  paBsengers,  male  and  female,  and  the  crew,  it 
became  evident  the  vessel  could  not  outlive  the  storm.  The  scene 
which  ensued,  as  described  by  the  survivors,  was  solemn  and  ap- 
palling. The  passengers,  both  male  and  female,  exhausted  by  their 
toils  in  bailing  the  vessel,  when  convinced  that  all  hope  of  saving 
her  was  lost,  met  their  fate  with  a  resignation  truly  admirable. 
The  lifeboats  were  lowered,  but  few  of  them  could  live  in  the 
raging  waves,  which  tossed  the  ship  as  a  feather  on  their  crests. 
When  the  vessel  finally  went  down,  the  loose  spars  and  lumber  on 
the  deck,  and  the  woodwork  detached  by  the  pressure  of  the  sinking 
steamer,  floated  around  the  wreck  and  destroyed  many  of  the 
passengers,  who,  trusting  to  their  life-preservers,  had  thrown  them- 
selves into  the  water  in  the  hope  of  being  rescued  by  the  lifeboats. 
Three  of  these,  after  having  been  repeatedly  capsized,  succeeded  in 
leaving  the  vessel  and  in  saving  twenty-three  persons,  of  which 
seventeen  belonged  to  the  crew  of  the  vessel  and  six  were  passen- 
gers, among  which  two  were  females.   Mr.  and  Mrs.  Gallier  were  lost. 

After  the  death  of  James  Gallier,  jun.,  who  had,  as  sole  heir, 
taken  possession  of  the  estate  of  his  father,  a  suit  was  brought 
against  the  widow  of  James  Gallier,  jun.,  and  her  four  minor 
children,  and  it  alleged,  in  substance,  that  Catherine  Eobinson, 
wife  of  James  Gallier,  sen.,  survived  her  husband,  and  that  her 
father  and  her  half-brothers  and  half-sister  were,  as  her  heirs, 
entitled  to  the  legacy. 

According  to  the  law  of  Louisiana  no  one  can  inherit  from  another 
unless  it  be  shown  that  he  was  alive  at  the  time  of  the  opening  of 
the  succession,  t.e.,  at  the  death  of  the  person  of  whom  he  claims  to 
be  the  heir,  and  all  legacies  lapse  (become  null)  if  the  legatee  die 
before  the  testator.  Hence  it  becomes  important,  in  cases  where 
several  persons  CTUitled  to  inherit  from  each  other  perish  by  a  common 
calamity,  such  as  shipwreck,  battle,  conflagration,  etc.,  to  determine 
who  died  first.  This  question  has  given  rise  to  numerous  com- 
mentaries, ancient  as  well  as  modem,  and  has  embarrassed  the 
jurists  of  most  countries,  and  can  as  yet  not  be  considered  as 
definitely  settled  in  any. 

The  Civil  Code  of  Louisiana,  following  in  this  respect  the  Napoleon 
Code,  provides  "  that  if  several  persons  respectively  entitled  to  in- 
heritam>ce  from  one  another  happen  to  perish  by  the  same  event, 
such  as  a  wreck,  a  battle  or  a  conflagration,  without  any  possibility 
of  ascertaining  who  died  first,  the  presumption  of  survivorship  is 
determined  by  the  circumstances  of  the  fact."    (Art.  936.) 

"  In  the  absence  of  circumstances  of  the  fact,  the  determination 
must  be  decided  by  the  probabilities  resulting  from  the  age,  strength, 
and  diflFerence  of  sex  according  to  the  following  rules : — (Ai-t  937.) 
If  those  who  have  perished  together  were  under  the  age  of  fifteen 
years,  the  eldest  shall  be  presumed  to  have  survived," 
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"  If  both  were  above  the  age  of  sixty  years,  the  youngest  shall 
be  presumed  to  have  survived.  K  some  were  under  fifteen,  and 
some  above  sixty,  the  first  shall  be  presumed  to  have  survived." 
(Art.  938.) 

''If  those  who  have  perished  together  were  above  the  age  of 
fifteen  years  and  under  sixty,  the  male  must  be  presumed  to  have 
survived,  where  there  was  an  equality  of  age  or  a  difference  of  less 
than  one  year." 

If  they  were  of  the  same  sex,  the  presumption  of  survivorship, 
by  which  the  succession  becomes  open  in  the  order  of  nature,  must 
be  admitted :  thus  the  younger  must  be  presumed  to  have  survived 
the  older.     (Art.  939.) 

The  preceding  provisions  of  the  Louisiana  Code  are  adopted 
textuaUy  fix)m  Articles  720,  721,  and  722  of  the  Napoleon  Code, 
and  establish  a  series  of  artificial  presumptions  often  at  variance 
with  experience,  and  which  we  believe  have  not  been  received 
except  in  France  and  Louisiana.^ 

But  cases  often  arise  in  which  no  human  being  survived  who 
witnessed  the  events,  as  where  a  vessel  is  lost  at  sea  and  no  tidings 
of  the  loss  have  ever  been  obtained.  In  such  cases,  and  in  such 
cases  alone,  the  laws  of  France  and  of  Louisiana  establish  certain 
presumptions  for  the  guidance  of  the  Courts,  which,  although  not 
always  in  conformity  to  the  usual  course  of  events,  were  probably 
adopted  to  prevent  the  exercise  of  an  arbitrary  discretion,  which 
the  law  always  desires  to  check. 

The  theory  on  which  the  presumptions  in  the  French  Code  are 
founded  divides  human  life  into  three  different  periods.  The  first 
begins  at  birth  and  ends  at  puberty  (fifteen  years).     Tht  second 

^  Article  720  of  the  Napoleon  Code,  as  it  stood  originally,  declared  that  when  it 
conld  not  be  ascertained  who  died  first,  the  age  and  sex  of  the  parties  should  guide 
the  Judges  in  their  decision.  To  this  the  Consul  Cambac^r^  objected  as  too  absolute, 
and  the  article  was  accordingly  modified.  (Motifs  et  discours  du  Code  Civil,  vol.  ii. 
p.  821,  ed^  of  Firmin  Bidot.  Paris,  1838.)  As  the  law  of  France  now  stands,  the 
presumptions  created  by  law  are  not  resorted  to  unless  in  the  absence,  1st,  oj  malarial 
facts,  resulting  from  the  appearance  of  the  body,  examined  by  physicians  ;  2nd,  ths 
testimony  of  persons  who  witnessed  the  event;  and  Srd,  drcwm^ances  of  foH,  Thus, 
in  deciding  cases  arising  out  of  the  massacre  of  the  Huguenots,  on  St.  Bartholomew's 
Day,  the  Parliament  of  Paris  acted  on  the  presumption  that  the  murder  of  the  older 
persons  preceded  that  of  the  children  and  the  younger  persons,  believing  that  the 
assassins  would  in  the  first  place  destroy  those  who  were  able  to  ofier  resistance,  in 
preference  to  those  from  whom  they  had  little  to  fear.  (Stryk.  Diss.  10  c  6,  No. 
11.)  So  in  the  case  of  the  wife  of  Bob^  daughter  of  the  celebrated  Dumoulin,  who, 
together  with  her  two  children,  one  aged  twenty-two  months  and  the  otl^er  eight 
years,  was  murdered  by  robbers  on  the  19th  February  1572,  the  Court  presumed  that 
the  mother  was  killed  first  (Pothier  Traits  de  Suexes,  c  3,  §  1;  Merlin  Rep.  art 
Mort,  §  2,  1.)    Merlin  quotes  1.  32,  §  14,  d.  24,  which  declares :  <'Si  quidem  possit 

^f      i  'J.  '.4.  j.-x      ^  ^-        .  ippareat, 

Llememe, 
out  encore 

augment^  embarras."  'Merlin  has,  with  his  usual  industry  and  thorough  acquaint- 
ance with  the  French  and  Roman  law,  analyzed  and  commented  on  the  different 
decisions  had  in  France  from  the  earliest  period  to  the  present  time,  and  a  perusal  of 
them,  we  think,  will  i^ow  that  they  cannot  be  referred  to  any  certain  standard,  or 
definite  rule. 
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begins  at  fifteen  and  ends  at  sixty  years,  and  the  third  begins  at 
sixty.  In  the  first  period  the  oldest  is  presumed  to  have  survived ; 
in  the  second  and  third  periods,  the  youngest  Hence  if  in  the 
third  period  a  man  over  sixty  perish  at  the  same  time  with  a  child 
of  only  one  year,  the  child  is  presumed  to  have  survived.  Mourlon, 
a  very  able  commentator  on  the  Napoleon  Code,  calls  this  a  shock- 
ing presumption,  but  says,  by  way  of  consolation,  "  Mais  il  n'est 
pas  de  primmption  qui,  povssA  d  ses  demiires  limites  ne  touche  d 
rinvraisemilance."  That  may  be  so,  but  that  which  is  improbable 
ought  not  to  be  relied  on  as  a  rule  of  decision  in  a  Court  of 
Justice. 

The  counsel  who  brought  the  suit  for  the  heirs  of  Mrs.  Gallier 
evidently  relied  on  the  disparity  of  age  which  existed  between  her 
and  her  husband.  In  proportion  as  he  examined  the  law  appli- 
cable to  the  question,  he  appears  to  have  become  convinced,  that 
inasmuch  as  Mrs.  Oallier  could  never  be  regarded  as  the  heir  of 
her  husband,  as  long  as  he  had  children  and  grandchildren,  his 
lawful  heirs,  she  would  be  compelled  to  establish  her  survivorship 
by  facts  tending  to  prove  her  allegation. 

In  order  to  ascertain  the  facts  of  the  case,  the  testimony  of  some 
of  the  survivors  was  taken,  which  established  conclusively,  that  a 
minute  or  two  before  the  vessel  sunk,  the  waiter  who  attended  Mr. 
and  Mrs.  Gallier,  saw  them  in  their  state-room,  Mrs.  Gallier  Ijring 
down  and  Mr.  Gallier  standing  up  and  holding  on  to  the  door. 
Mr.  Gallier  was  perfectly  calm  and  collected,  while  his  wife  appeared 
sick.  The  vessel  went  down  stem  foreniost,  as  soon  as  Gannon 
the  waiter  had  attained  the  deck,  he  having  effected  his  departure 
from  the  cabin  through  the  skylight,  because  the  staircase  was 
encumbered  by  passengers  seeking  to  reach  the  deck.  This  testi- 
mony having  been  corroborated  by  other  evidence,  it  became  appa- 
rent that  Mr.  and  Mrs.  Gallier  penshed  in  their  state-room  on  the 
foundering  of  the  steamer. 

The  law  of  Louisiana  and  of  France,  as  we  have  shown,  only 
apply  the  presumptions  of  survivorship  established  by  their  Codes, 
to  cases  where  persons,  who  perish  by  the  same  calamity,  are 
entitled  to  inherit  from  each  other.  Under  the  provisions  of  Art. 
76  of  the  Louisiana  Code,  the  heirs  of  Mrs.  Gallier  were  *  conse- 
quently bound  to  prove,  affirmatively,  that  she  survived  her  husband, 
of  whom  she  was  not  the  heir.  An  attempt  was  accordingly  made 
to  establish  the  fact  that  she  was  seen  floating  in  the  water  and 
helped  into  one  of  the  boats  after  the  vessel  sunk.  But  the  testimony 
on  this  subject  was  given  by  witnesses,  who  were  proved  not 
entitled  to  any  credit,  and  who  deposed  to  facts  not  only  impro- 
bable, but  proved  to  be  false. 

This  case  being  the  only  one  that  had  occurred  in  Louisiana,  no 
adjudications  could  be  found  to  guide  the  Court  in  the  application 
of  the  law  to  the  &cts  it  presented.  Hence  the  French  com- 
mentators of  tiie  Napoleon  Code  were  referred  to,  in  order  to  show 
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how  the  tribunals  of  that  country  construed  the  law.  Marcad^,^ 
Deraolombe,^  etc.,  were  referred  to,  and  the  principles  they  laid 
down,  in  so  far  as  consistent  with  reason  and  justice,  it  was  insisted 
ought  to  guide  the  Court  in  its  interpretation  of  the  law. 

In  directing  our  attention  to  the  jurisprudence  of  England,  we 

^  Marcad^,  V.,  one  of  the  most  acute  and  learned  commentatore  of  the  French  Ciode, 
though  in  general  *' un  pen  tranchant"  is  justly  regarded  as  one  of  the  ablest 
expositors  of  its  enactments.  He  says  in  his  **  Explications  du  Code  Civil,  vol.  iii. 
p.  17  (5th  ed.,  Paris,  1850) :  ''La  raison  proclame  que  celui  qui  pretend  k Texercise 
d'un  droit  doit  prouver  que  ce  droit  lui  appartient.  Ainsi  quand  une  personne  vient 
dc  reclamer  comme  siens  des  droits  quelle  dit  s'etre  ouverts  un  profet  d'un  individu 
qui  les  lui  a  transmis  ensuite  par  sa  mort,  c'est  k  elle  de  prouver  que  cet  individu, 
anjourdhui  mort,  h.  veritablement  recueill^  les  droits  en  question  ;  par  example,  s*il 
s'agit  d'une  succession,  c'est  h,  elle  de  prouver  que  Tindividu  par  la  mort  duquel  eUe 
pretend  avoir  recuille  le  droit,  vivait  encore  quand  cette  succession  s'est  ouverte  ;  c'eat 
h  dire  de  prouver  qu'il  a  surv^cdt  h,  I'autre  defunt,  h.  celui  dont  la  succession  est 
reclame." 

^  Demolombe,  the  latest  and  most  elaborate  commentator  on  the  Napoleon  Code, 
vol.  xiii.  3rd  ed.,  p.  131,  maintains  that  the  legal  presumptions  established  by  articles 
721st  and  722nd  of  the  Code  apply  exclusively  to  intestoUc  successions  in  which  the 
parties  are  entitled  to  inherit  from  ea^h  other,  and  that  a  contrary  construction  would 
bo  not  an  interpretation  of  the  law  as  it  stood,  but  the  creation  of  a  new  law,  which 
appertains  exclusively  to  the  Legislature,  and  he  concludes  :  "  Done  on  ne  saurait  Us 
ifejidre,  ni  en  motive  de  succession  ab  intestat,  d  aucune  autre  hypothtse ;  ni  encore 
moins,  d  toute  autre  matiire  que  eelle  des  successions  ab  intestat."  At  p.  132  he  adds  : 
'•Quiconque  reclamera  un  droit  echu  k  un  individu  dont  I'existence  ne  sera  pas  re- 
connu,  devra  prouver  que  le  dit  individu  existait  quand  le  droit  a  ^te  ouvert :  josqu'a 
cette  preuve,  il  sera  non  recevable  dans  la  demande." 

The  rules  thus  adopted  by  the  Napoleon  and  Louisiana  Codes  do  not  appear  to  have 
the  sanction  of  the  Komau  law  and  its  commentatora,  and  we  believe  that  they  do 
not  prevail  in  any  other  part  of  Europe.  It  is,  no  doubt,  true,  that  Mr.  Treilhard, 
Counsellor  of  State,  who  explrtlned  the  motives  of  the  framers  of  these  laws  and  urged 
their  adoption,  said  :  **  Elle  ne  sont  pas  nouvelles  :  elles  avaient  ^t^  sanction^  par 
la  jurisprudence,  et  je  ne  crois  pas  que  dans  la  fatale  obscurity  qui  envelope  un  evene- 
ment  de  cette  nature,  on  ait  pu  etablir  des  r&gles  sur  des  bases  plus  sages." 

It  is  possible  that  precedents  may  be  found  for  each  and  every  one  of  these  rules,  as 
they  may  be  found,  after  diligent  search,  for  almost  every  absurdity ;  but  precedents, 
unless  sanctioned  by  reason  and  practical  utility,  ought  not  to  be  incorporated  into  a 
Code  intended  as  a  rule  of  conduct  for  ages. 

The  distinguished  jurist,  who  says  that  the  rules  incorporated  in  the  Code 
have  been  sanctioned  by^  jurisprudence,  does  not  refer  us  to  any  authority  on 
the  subject,  and  we  have  in  vain  consulted  the  ablest  commentators  on  the  Roman 
law  in  order  to  find  a  support  for  the  opinion.  Cujaa,  justly  regarded,  especially 
by  the  French,  as  one  of  the  ablest  commentators  on  the  Roman  law,  declares, 
**  rhi>6bus  pariter  fnortuis,  non  videtur  alter  cdteri  supervixisse;  excipiuntur  parenles 
et  liberi,"  For  the  Roman  law  applied  it  onlv  to  parent  and  child,  although, 
by  analogy,  it  was  occasionally  extended  to  dower,  etc.  The  learned  reader, 
curious  to  trace  this  question  to  the  fountain  head,  will  find  in  Bartolus,  Meno- 
chius,  and  Covarruvias  the  safest  and  most  intelligent  guides  to  direct  him  in 
his  researches.  For  this  i)urpose  we  refer  him  to  the  "Opera  Omnia"  of 
D.  Covarruvias,  vol.  ii.;  "Variarum  rosolutionum,"c.  vii.;  "Quis  prsesumatur  pra- 
mortuus  ex  pluribus,  pp.  142  to  148,  Lyon  ed.  of  1681  by  Boisat.  Also  Menochius, 
De  pwesumptionibus,  Book  6th,  Prsesumptio,  50,  ed.  published  in  Cologne  by 
Antonius  Hierat,  in  1615,  p.  1088  et  seq,  Menochius  remarks  :  **Hac  de  re  multa 
doct^  et  acute  scripserunt  Bart,  et  Soci,  in  1.  quod  de  pariter.  Dig.  de  reb.  dub. 
Alciat  in  tract.  De  prsesumpt.  regula  1,  pwesumpt.  49 ;  et  copiosius  meliusque  Dida. 
Covar.  lib.  2  varias  reaolut.  c.  7.  jEgo  Didaci  traditiones  quas  magni  facere  soles,  ab 
singular!  viri  eruditionem,  in  multis  secutus,  multos  casus  ita  ex  ordine  distingue 
absque  constitur." 

The  commentators  of  the  Roman  law  who  have  treated  this  question  are  numerous, 
but  none  of  them  more  fully  and  more  lucidly  than  Didacius  or  Diego  Covarruvias. 
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find  that  there,  also,  questions  of  this  nature  have  occasionally 
occuiTed,  and  provoked  learned  and  elaborate  examinations.  "  The 
law  of  this  country "  (England),  says  Mr.  Best,  •in  his  treatise 
"  On  Presumptions  of  Law  and  Fact,"  (London,  1844),  "  does  not 
appear  as  yet  to  have  adopted  any  decided  rule  on  this  subject,  but, 
whenever  it  can  be  done,  leaves  the  question  of  which  of  the  two 
parties  survived  the  longest  to  be  determined  by  a  jury,  or 
ecclesiastical  judge,  according  to  the  facts  of  the  case,  such  as  the 
comparative  age,  strength,  and  danger  to  which  they  were  re- 
spectively exposed,  and  any  other  surrounding  circumstances 
calculated  to  throw  light  upon  it.^  He  next  proceeds  to  examine 
the  case  of  Gei&eral  Stanwix,  who,  with  his  wife  and  daughter  by  a 
former  marriage,  perished  at  sea  on  a  voyage  from  Dublin  to 
England.^  This  case  was  compromised  at  the  suggestion  of  Lord 
Mansfield,  who  said  he  knew  of  no  legal  principle  on  which  he 
could  decide  it.^  In  the  case  of  Wright  v.  Sarmuda,^  Sir  Wm. 
Wynne,  in  delivering  his  judgment,  says :  "  /  always  thmght  it  the 
most  rational  presumption  that  all  died  together,  and  that  none 
could  transmit  rights  to  another."  This  case  was  followed  by 
Taylor  V.  Diplockf  in  which  case  Taylor  had  constituted  his  wife 
sole  executrix  and  residuary  legatee.  Both  husband  and  wife  were 
drowned  in  a  transport,  on  the  14th  January  1814,  whereupon  a 
question  arose  whether  the  relations  of  the  husband  or  those  of  the 
wife  were  entitled  to  the  residue.  The  case  was  fully  argued,  and 
cases  from  the  civil  and  common  law  cited.  Sir  John  Nicholl,  who 
decided  the  case,  held  that  those  who  pretended  that  the  wife,  the 
residuary  legatee,  survived  her  husband,  were  bound  to  prove  it,  and 
as  the  evidence  on  that  subject  was  insufficient,  he  held  the 
husband,  as  last  owner,  was  entitled  to  the  property,  the  survivor- 
ship of  the  residuary  legatee  not  having  been  proved.  The  Judge 
assumed  that  both  perished  at  the  same  moment,  and  said,  "  /  am 
not  deciding  thai  the  ht^and  survived  the  vnfe"  In  the  case  of 
Mason  v.  Mason^  a  father  bequeathed  £5000  to  each  of  his 
children,  of  which  he  had  ten,  nine  of  whom  survived  him. 
Having  embarked  in  Bengal  with  his  son  Francis  in  a  vessel  for 
England,  the  vessel  was  lost  at  sea  and  all  on  board  perished.  The 
case  came  on  for  further  direction  before  Sir  W.  Grant,  M.  R,  the 
master  having  reported  that  he  was  unable  to  state  whether  Francis 

^  The  old  case  of  Braughion  v.  Bandall,  Cro.  Eliz.  503,  is  well  known,  where  a 
father  and  son  were  seized  as  joint  tenants  to  the  heirs  of  the  son.  Both  father  and 
son  were  hanged  at  one  time  in  one  cart ;  but  because  the  son,  as  was  deposed  by 
some  of  the  witnesses,  survived,  as  appeared  by  his  shaking  his  legs,  and  probably 
some  other  tokens,  his  wife  was  held  entitled  to  her  dower. 

*  JL  y.  Dr.  Hay,  1  Wm.  Blackst.  646.  This  case  was  considered  at  the  time 
altogether  novel,  and  Mr.  Fearne  composed  two  ingenious  ailments,  one  in  favour 
of  each  of  the  claimants.     (See  his  posthumous  works.) 

»  Greenl.  on  Ev.  §  80.     Note  on  Taylor  v.  Deplock,  2  PhiU.  261. 

*  Also  cited  in  a  note  in  Taylor  v.  Diplock, 
B  2  PhUlmore's  Eccl.  Reps.  p.  261. 

«  1  Meriv.  308,  decided  March  11,  1816. 
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survived  his  father.  The  Master  of  the  Bolls  in  that  case  is  said  to 
have  held,  "  That  he  knew  of  no  ccLse  in  which  an  JBnglish  Court  of 
Justice  had  adopted  presumptions  of  fact  from  the  nUes  of  the  civil 
law"  The  plamtiffs  counsel  pressing  an  issue,  was  directed  to  tiy 
the  question  whether  the  son  was  living  at  the  death  of  his  father. 
The  result  of  that  issue  is  not  known.  In  the  case  of  Colvin 
v.  H.  M,  Procuraior-OtTieral}  where  an  intestate  and  wife  were 
drowned  in  the  river  Ganges,  administration  was  granted  to  a 
creditor  of  the  husband  without  citing  the  representatives  of  the 
wife,  on  the  primd  fade  presumption  that  the  husband  survived, 
the  property  being  small  and  the  debt  large.  The  same  author 
further  cites  in  the  Groods  of  Selwyn  *  and  in  the  Goods  of  Murray,* 
SaMerthwait  v.  Powell  ^  and  Selleck  v.  Booth}  From  all  which  the 
author  deduces  the  conclusion  that  the  law  of  England  recognizes 
no  artificial  presumptions  in  cases  of  this  nature,  but  leaves  the 
appreciation  of  the  facts  of  the  case  to  the  jury  or  ecclesiastical 
judge. 

One  of  the  latest  and  most  interesting  ceases  on  the  subject  is  the 
case  of  Underwood  v.  Wing,^  This  case  was  heard  before  Lord 
Chancellor  Cran worth  and  two  common-law  Judges,  Justice  Wight- 
man  and  Baron  Martin,  whom  the  Chancellor  had  invited  to  sit  with 
him.  In  that  case  the  testator  had  bequeathed  his  estate  to  his 
wife,  and  in  the  event  of  her  dying  during  his  life,  to  A.  B.,  upon 
certain  trusts,  which  failed,  and  after  that  he  bequeathed  the  whole 
property  to  J.  W.  The  testator  and  his  wife  were  both  swept  into 
the  sea  by  the  same  wave,  after  which  neither  of  them  were  seen. 
In  that  case  it  was  held  that  the  burden  of  proof  that  the  husband 
survived  was  on  J.  W.,  inasmuch  as  his  title  depended  on  the 
survivorship.  It  was  proved  in  this  case  that  Underwood,  the 
testator,  was  a  robust  and  healthy  man,  a  good  swimmer,  and  that 
his  wife  was  in  weak  health.  The  medical  witnesses,  among  whom 
was  Dr.  Taylor,  an  eminent  writer  on  medical  jurisprudence,  with 
two  other  medical  witnesses,  stated  that  the  facts  of  his  being 
a  good  swimmer,  etc.,  rendered  it  almost  certain  that  the  husband 
had  survived.  But  two  other  medical  witnesses  declared  that 
on  this  subject  physicians  could  give  no  opinion  of  any  value ;  that 
a  woman  was  just  as  likely  to  surviye  a  man,  and  a  feeble  and 
sickly  person  a  strong  and  healthy  one,  as  the  contrary.  The  case 
was  ably  argued  by  eminent  counsel,  and  the  law  Judges  and  the 
Chancellor  concurred  in  their  opinions.  The  latter,  in  commenting 
on  the  opinion  of  the  medical  witnesses,  said :  "  I  give  the  mediciu 
gentlemen  entire  credit  for  speaking  scientifically,  and,  as  they 
beUeve,  quite  accurately  (though  I  do  not  think  that  they  them- 
selves are  very  confident  on  the  subject) ;  but  to  take  what  they 
say,  calculating  and  reasoning  a  priori,  for  that  is  all  it  comes  to,  as 

1  1  Hagg,  n.  8.,  92,  1827.  *  1  Cartels,  705,  Jan.  81,  1838. 

«  8  Hagg,  n.  a.,  748,  HU.  T.  1881.    »  1  Y.  &  Col.  V.  C.  117,  Dea  12,  1811. 

*  1  Curteifl,  696,  HU.  T.  1887.  •  19  Beav.  459  ;  s.  c,  4  De  G.  M.  k<}.  688. 
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to  which  of  two  persons  may  have  breathed  a  few  seconds  the 
longer  at  the  bottom  of  the  sea,  as  establishing  the  fact,  seems  to  me 
to  be  quite  misunderstanding  human  testimony.  I  am  utterly 
unconvinced  that  they  can  tell  us  which  of  these  two  persons  died 
first,  even  supposing  them  to  be  taken  and  quietly  submerged  to 
the  bottom  of  the  sea."  ^  The  foregoing  decision  appears  to  amount 
to  this  :  that  urUess  it  he  shovm  by  satisfactory  evidence  which  died 
^first,  the  decision  must  be  against  the  party  upon  whom  rests  the 
burden  of  proof. 

The  question  involved  in  this  controversy  went  by  appeal  to  the 
House  of  Lords.  {See  the  case  of  Wing  v.  Angrave  and  Tvily, 
8  H.  &  L.  Cases,  183.)    In  this  case  it  was  decided : 

1st.  "  That  there  is  no  presumption  of  law  arising  from  age  or  sex 
as  to  aumvorship  among  persons  whose  death  is  occasioned  by  one 
and  the  same  cause." 

2nd.  ''Nor  is  there  any  presumption  of  law  that  all  died  at 
the  same  time." 

3rd.  "  The  question  is  one  of  fact,  depending  wholly  on  evidence, 
and  if  the  evidence  does  not  establish  the  survivorship  of  any  one, 
the  law  wiU  treat  it  as  a  matter  incapable  of  being  determined. 
The  onus  probandi  is  on  the  person  asserting  the  aflSrmative." 

The  principles  thus  established  must  be  considered  as  the  actual 
law  governing  the  Courts  of  England,  and  their  reasonableness  will 
hardly  be  disputed.  They  discard  theories,  which  are,  at  best, 
founded  on  mere  conjectures  which  can  rarely,  if  ever,  be  verified. 

The  principles  on  which  the  Courts  of  England  act  appear  to  be 
recognized  and  acted  on  to  a  certain  extent  by  Holland,  the  German 
and  Scandinavian  States,  while  in  the  south  of  Europe,  Italy, 
France,  and  Spain,  the  doctrines  of  the  Boman  law  and  its 
conmientators  are  adopted  with  some  modifications. 

In  the  cause  of  GfJlier  the  Court  charged  the  jury  that  the 
articles  of  the  Civil  Code  creating  a  legal  presumption  of  survivor- 
ship in  certain  cases  did  not  apply  to  the  present  case ;  that  the 
plaintiffs,  before  they  could  recover,  must  prove  by  satisfactory 
evidence  that  Mrs.  Gallier  survived  her  husband :  that  it  was  the 
pix)vince  of  the  jury  to  weigh  the  evidence,  reconcile,  as  far  as 
possible,  discrepancies,  and  determine  the  credibility  of  the 
witnesses ;  and  if,  after  a  careful  and  conscientious  examination  of 
the  whole  evidence,  they  should  arrive  at  the  conclusion  that  Mrs. 
Gkdlier  survived  her  husband,  they  should  give  a  verdict  for  the 
plaintiff.      But  if,  on  the  contrary,  the  evidence  in  the  cause  failed 

*  The  opinion  of  the  ChanceUor  appears  not  only  more  reasonable,  but  more  con- 
formable to  the  principles  of  the  medical  science  than  that  of  Dr.  Taylor.  Asphyxia 
hy  eubmernan  eschibits  a  great  variety  of  phenomena,  for  sometimes  a  feeble  child  is 
resuscitated  after  hayine  been  submerged  for  some  minutes,  while  there  is  no 
possibility  of  restoring  &e  &ther  immersed  at  the  same  time,  though  incomparably 
more  healthy  and  stronger.  {See  Traits  d'Asphyxie  par  Doctenr  Mare,  Medecin  du 
Boi,  etc,  Paris,  1846.) 
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to  convince  them  that  she  survived  her  husband,  the  defendants 
were  entitled  to  their  verdict. 
The  jury  returned  a  verdict  in  favour  of  the  defendants. 


NOTES  IN  THE  INNEE  HOUSE. 

The  case  of  Lawson  v.  Gunn,  decided  in  the  Second  Division  on 
2l8t  November,  affords  an  interesting  example  of  the  rule  that  a 
pauper  lunatic,  who  from  early  life  has  been  imbecile,  continues 
after  the  death  of  the  parent  to  hold  the  parental  settlement.  The 
pauper,  Elizabeth  Ferrie,  was  bom  in  Selkirk  parish  in  1851,  and 
became  an  object  of  parochial  relief  when  resident  with  her  mother 
at  Annan  in  1874.  The  pauper's  father,  Alexander  Ferrie,  was  born 
at  Cramond,  was  regularly  married  to  her  mother,  and  after  leading 
for  years  a  wandering  life  with  wife  and  family,  settled  down  in 
1867  at  Annan.  Then  the  pauper  resided  with  him  and  her  mother 
and  a  sister  down  to  the  end  of  1872,  when  he  died.  For  some  time 
before  he  went  to  live  at  Annan,  and  during  his  residence  there,  be 
was  in  receipt  of  parochial  relief  granted  him  by  the  parish  of 
Cramond,  the  parish  of  his  birth ;  and  after  his  death  that  parish 
continued  to  make  a  life  provision  for  his  widow.  He  now  acquired 
a  residential  settlement,  and  it  was  admitted  that  he  had  no 
other  settlement  them  that  in  the  parish  of  his  birth.  As  for 
the  pauper  herself,  it  was  conceded  that  from  infancy  she  had 
been  in  a  state  of  imbecility,  and  unable  to  contribute  in  any 
measure  to  her  own  support  In  these  circumstances  the  question 
was  raised  whether  the  parish  of  Cramond  was  now  liable  for  the 
pauper's  support  The  defender's  case  was  that  no  liability  rested 
with  the  parish  of  the  father's  birth  settlement,  and  that  the 
pursuer,  as  representing  the  relieving  parish,  the  parish  of  Annan, 
ought  to  look  for  reimbursement  to  the  parish  of  the  pauper's  birth. 
The  Court,  adhering  to  Lord  Butherfurd  Clark's  judgment,  unani- 
mously held  that  liability  fell  upon  the  parish  of  the  parental 
settlement.  This  conclusion  formed  a  natural  corollary  to  previous 
decisions.  It  is  true  that  there  is  a  fundamental  principle,  accord- 
ing to  which  every  pauper  ought  to  be  supported  by  his  own  parish, 
and  on  the  failure  or  in  the  absence  of  a  residential  settlement  the 
parish  of  his  birth  is  liable ;  but  there  are  instances  in  which  this 
principle  is  found  not  to  apply.  Thus  children  who  are  not  sui 
juris  and  above  puberty  follow  their  father's  settlement,  and  this 
settlement  which  they  acquire  in  their  own  right  subsists  at  least 
so  long  as  they  are  pupils  and  are  legally  incapable  of  acquiring 
any  settlement  for  themselves.  The  settlement  thus  taken  from 
the  father  may  be  either  his  birth  or  his  residential  settlement ; 
tliere  is  no  distinction  between  them  in  their  transmission  from 
parents  to  children.    The  reason  why  children  in  pupilarity  are 
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allowed  this  derivative  settlement  is,  that  they  have  no  civil  statics 
of  their  own,  and  are  subject  to  a  total  legal  incapacity.  This  has 
been  recognized  again  and  again,  and  particularly  in  the  case  of 
Craig  v.  Gfreig  (18th  July  1863),  whete  the  charge  of  a  pupil's 
stattbs  by  his  becoming  a  minor  pubes  was  held  to  give  him  against 
the  parish  of  his  own  birth  a  claim  which,  so  long  as  he  was  a  pupil, 
would  have  been  directed  against  his  father's  birth  settlement. 
Now  a  lunatic,  though  above  puberty,  if  his  lunacy  has  commenced 
in  pupilarity,  and  he  has  thus  always  been  subject  to  a  total 
incapacity,  is  regarded  in  law  as  a  pupil  incapable  of  acquiring  a 
settlement  for  himself,  but  holding  the  parent's  settlement.  This 
was  the  view  taken  in  Say  v.  Faterson  (29th  January  1857)  where 
the  settlement  of  a  lunatic  beyond  pupilarity  was  held  to  be  in  the 
parish  of  the  parent's  settlement ;  and  it  was  the  view  approved  in 
the  case  of  Hopkins  v.  Irovside  (27th  January  1865),  when  it  was 
observed  by  Lord  Cowan  that  a  lunatic,  during  the  period  of  his 
insanity,  is  in  the  same  situation  as  a  pupil,  and  by  Lord  Neaves 
that  the  only  way  to  get  at  the  birth  settlement  of  the  pauper  in 
such  a  case  was  to  show  that  there  was  no  parental  settlement. 
Some  stress  was  laid  in  Lawson  v.  Gunny  on  the  fact  of  the  parent's 
death,  but  while  in  this  circumstance  it  was  to  be  distinguished 
from  the  two  cases  last  referred  to,  where  the  paupers  became 
chargeable  during  their  parents'  lifetime,  still  that  distinction  could 
hardly  be  made  a  turning  point  for  decision.  It  is  not  an  indis- 
pensable condition  of  the  law  as  applied  to  the  settlement  of  pupils 
that  the  parent  from  whom  the  settlement  is  derived  should  be 
alive  when  the  chargeability  commences ;  and  by  a  paiity  of  reason- 
ing that  circumstance  ought  not  to  affect  or  alter  the  settlement 
of  a  pauper  lunatic  who  has  always  been  in  a  state  of  imbecility, 
that  is,  always  in  pupilage. 


^he  itonth. 


Fees  of  Counsel  in  Ireland, — ^We  find,  in  a  recent  number  of  the 
Irish  Law  Tiroes  Reports,  the  report  of  a  decision  in  the  Armagh 
Election  Petition  as  to  the  fees  to  be  allowed  to  Counsel  in  Elec- 
tion Petitions: — "The  Master  of  the  Court,  in  taxing  the  bill  of 
costs  of  an  ordinary  parliamentary  election  petition,  reduced — 1st, 
Counsels'  fees  on  a  motion  for  particulars,  from  five,  four,  and  three 
guineas,  to  three,  three,  and  two  guineas ;  2nd,  The  fee  to  senior 
counsel  from  two  hundred  to  one  hundred  guineas,  on  his  brief  at 
the  hearing;  Zrd,  The  fee  to  junior  counsel  from  sixty  to  fifty 
guineas ;  4tth.  The  refreshers  of  senior  counsel  from  twenty  to  fifteen 
guineas ;  &th.  The  refreshers  of  junior  counsel  from  twelve  to  six 
guineas;  6^A.  The  fees  for  eight  consultations  to  four;  1th,  The 
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consultation  fees  from  five,  five,  and  three  guineas  to  three,  three, 
and  two  guineas ;  8th.  He  disallowed  the  expenses  of  the  printing 
of  an  aneJysis  of  a  bill  of  particulars ;  9th.  Disallowed  £38, 17s.  6d. 
out  of  £117,  12s.  incurred  in  the  preliminary  examination  of 
witnesses;  lO^A.  Disallowed  £214  out  of  £333,  10s.,  the  ex- 
penses paid  to  witnesses,  only  one  shilling,  viaticum  being  allowed 
to  witnesses  resident  in  town;  11th.  Disallowed  various  charges 
and  fees  on  subpoenas;  12th.  Disallowed  the  payments  made  to 
assistants  for  taking  evidence. 

"The  Court,  on  appeal,  refeiTcd  the  bill  of  costs  back  to  the 
Master  to  reconsider  the  refresher  fees  allowed  to  junior  counsel, 
and  to  allow  the  item  for  printing,  and  the  expenses  of  summoning 
any  witnesses  mentioned  in  the  bill  of  particidaTS ;  also,  the  neces- 
sary expenses  of  the  examination  and  attendance  of  such  witnesses 
as  had  been  summoned  and  attended,  to  such  amount  as  he  should 
see  fit ;  but  refused  to  interfere  with  the  Master's  discretion  with 
regard  to  the  other  items." 

Law  Reporting. — We  recently  referred  to  the  "Digest  of  the  Law 
Eeports,"  as  illustrating  the  growth  of  case  law.  We  have  had  it 
in  use  for  some  weeks,  and  a  more  astounding  compilation  we 
never  met  with.  It  is  devoid  of  method.  With  Fisher's  "Digest" 
as  a  model  before  him,  the  editor  has  disregarded  one  of  the  pro- 
minent features  of  that  work,  i.e.,  keeping  to  a  number  of  general 
headings,  and  leading  off  with  a  little  table  of  contents.  This  is  a 
blunder  going  to  the  root  of  the  work.  Then  the  cross  references 
are  simply  bewildering.  A  leading  title  is  used  for  the  purpose 
only  of  stringing  together  a  catalogue  of  references  to  other  titles. 
Let  any  of  our  readers  consult  the  heading  "Legacy,"  or,  better 
still,  "Practice."  Under  the  latter  they  will  find  thirty-one 
colums  referring  to  other  places,  and  not  giving  a  single  word  of 
any  decision !    We  must  give  a  specimen  of  "Legacy" : — 

Failure  of  purposa 

See  Failure  of  Purpose  of  Gift. 
Following  Assets. 

See  Following  Assets. 
Free  of  Duty. 

See  "Clear  Income." 
Married  Woman — Protection  Order. 
See  Wife's  Chose  in  Action. 
Then  under  "  Bankruptcy"  there  are  eleven  columns  of  references. 
Here  are  one  or  two  specimens : — 

Adjudication— Effect  of. 

See  Order  and  DisPOsmoN. 
Bill  of  Sale. 

See  PRiORmr  of  Bill  of  Sale. 
Composition — Bebate. 
See  Discharge  of  Surety. 
So  it  goes  on,  until  we  have  come  to  the  conclusion  that  the 
Counsel  of  Law  Beporting  have  made  up  their  minds  to  render  it 
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as  difficult  as  possible  for  lawyers  to  thread  there  way  among  the 
mazes  of  our  case  law. — Law  Times. 

[To  prepare  an  index  is  by  no  means  an  amusing  occupation ; 
but  to  glance  over  one  sometimes  is.  For  example,  in  the  index 
to  one  of  the  volumes  of  the  Scotch  Reports,  there  ia  this  remark- 
able entry,  "Blasphemous  publication — see  Bible."  There  is  an 
authentic  story  of  a  case  about  the  hire  of  a  hearse,  which  a  wag- 
gish reporter  reported  under  the  head  of  "mortis  causa  conveyance." 
Unluckily  the  joke  was  discovered  before  it  was  too  late,  and  it 
became  a  "  birth-strangled  babe."] 

THE  FKANCONIA  CASK 

Thb  following  extracts  are  from  the  judgment  of  the  Lord  Chief-Justice  of 
England  in  this  important  case : — 

British  Territorial  Waters. 

Possibly,  after  these  precedents  and  all  that  has  been  written  on  this 
subject,  it  may  not  be  too  much  to  say  that,  indepeudently  of  treaty,  the 
tbiee-mHe  belt  of  sea  might  at  this  day  be  taken  as  belonging,  for  these 
purposes,  to  the  local  state.  But  it  is  scarcely  logical  to  infer  from  such 
treaties  alone  that,  because  nations  have  agreed  to  treat  the  littoral  sea 
as  belonging  to  the  country  it  adjoins,  for  certain  specified  objects,'  they 
have  therefore  assented  to  forego  all  other  rights  previously  enjoyed  in- 
common,  and  have  submitted  themselves,  even  to  the  extent  of  the  right 
of  navigation  on  a  portion  of  the  high  seas,  and  the  liability  of  their 
subjects  therein  to  the  criminal  law,  to  the  will  of  the  local  sovereign  and 
the  jurisdiction  of  the  local  state.  Equally  illogical  is  it,  as  it  seems  to 
me,  from  the  adoption  of  the  three-mile  distance  in  these  particular 
instances,  to  assume,  independently  of  everything  else,  a  recognition,  by 
the  common  assent  of  nations,  of  the  principle  that  the  subjects  of  one 
state  passing  in  ships  within  three  miles  of  the  coast  of  another  shall  be 
in  all  respects  subject  to  the  law  of  the  latter.  It  may  be  that  the 
maritime  nations  of  the  world  are  prepared  to  acquiesce  in  their  appro- 
priation of  the  littoral  sea ;  but  I  cannot  think  that  these  treaties  help 
us  much  towards  arriving  at  such  a  conclusion.  At  all  events,  the 
question  remains  whether  judicially  I  can  infer  that  the  nations  who 
have  been  parties  to  them,  and  still  further  those  who  have  not,  have 
thereby  assented  to  the  application  of  the  criminal  law  of  other  nations 
to  their  subjects  on  the  waters  in  question,  and  on  the  strength  of  such 
inference  to  apply  the  criminal  law  of  this  country.  The  uncertainty  in 
which  we  are  left,  so  far  as  judicial  knowledge  is  concerned,  as  to  the 
extent  of  such  assent,  presents,  I  think,  a  very  serious  obstacle  to  our 
assuming  the  jurisdiction  we  are  called  upon  to  exercise,  independently 
of  this,  to  my  mind,  still  more  serious  difficulty — that  we  should  be 
assuming  it  without  legislative  warrant.  So  much  for  treaties.  Usage 
as  to  the  application  of  the  general  law  of  the  local  state  of  foreigners  on 
the  littoral  sea,  notwithstanding  reference  to  usage  is  frequently  made  by 
the  publicists  in  support  of  their  doctrine,  there  is  actually  none.  No 
nation  has  arrogated  to  itself  the  right  of  excluding  foreign  vessels  from 
the  use  of  its  external  littoral  waters  for  the  purpose  of  navigation,  or 
has  assumed  the  power  of  making  foreigners  in  foreign  ships  passing 
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through  these  waters  subject  to  its  laws,  otherwise  thau  in  respect  of 
matters  connected  with  the  navigation,  or  with  revenue,  local  fisheries, 
or  neutrality.  And  it  is  to  these  alone  that  the  usage  relied  on  is  con- 
fined. Nor  have  the  tribunals  of  any  nation  held  foreigners  in  these 
waters  amenable  generally  to  the  local  criminal  law  in  respect  of  offences. 
It  is  for  the  first  time  in  the  annals  of  jurisprudence  that  a  Court  is  now 
called  upon  to  apply  the  criminal  law  of  the  country  to  such  a  case  as  the 
present.  It  may  well  be,  I  say  again,  that — after  all  that  has  been  said 
and  done  in  this  respect — after  the  instances  which  have  been  mentioned 
of  the  adoption  of  the  three-mile  distance,  and  the  repeated  assertions  of 
this  doctrine  by  the  writers  on  public  law,  a  nation  which  should  now 
deal  with  this  portion  of  the  sea  as  its  own,  so  as  to  make  foreigners 
within  it  subject  to  its  law,  for  the  prevention  and  punishment  of  offences, 
would  not  be  considered  as  infringing  the  rights  of  other  nations.  But  I 
apprehend  that  as  the  ability  so  to  deal  with  these  waters  would  result, 
not  from  any  original  or  inherent  right,  but,  ex  hypothesis  from  the 
acquiescence  of  other  states,  some  outward  manifestation  of  the  national 
will,  in  the  shape  of  open  practice  or  municipal  legislation,  so  as  to  amount 
at  least  constructively,  to  an  occupation  of  that  which  was  before  un- 
appropriated, would  be  necessary  to  render  the  foreigner,  not  previously 
amenable  to  our  law,  subject  to  its  general  control  That  such  legislation, 
whether  consistent  with  the  general  law  of  nations  or  not,  would  be  bind- 
ing on  the  tribunals  of  this  country — leaving  the  question  of  its  consist- 
ency with  international  law  to  be  detisrmined  between  the  Governments 
of  the  respective  nations — can  of  course  admit  of  no  doubt.  The  ques- 
tion is,  whether  such  legislation  would  not,  at  all  events,  be  necessary  to 
justify  our  Courts  in  applying  the  law  of  this  country  to  foreigners  under 
entirely  novel  circ\imstances  in  which  it  has  never  been  applied  before. 
It  is  obviously  one  thing  to  say  that  the  Legislature  of  a  nation  may,  from 
the  common  assent  of  other  nations,  have  acquired  the  full  right  to 
legislate  over  a  part  of  that  which  was  before  high  sea  and  as  such  com- 
mon to  the  world ;  another  and  a  very  different  thing  to  say  that  the  law 
of  the  local  state  becomes  thereby  at  once,  without  anything  more, 
applicable  to  foreigners  within  such  part,  or  that,  independently  of 
legislation,  the  Courts  of  the  local  state  can  proprio  vigore  so  apply  it 
The  one  position  does  not  follow  from  the  other ;  and  it  is  essential  to 
keep  the  two  things — the  power  of  Parliament  to  legislate  and  the 
authority  of  our  Courts  without  such  legislation  to  apply  the  criminal  law 
where  it  could  not  have  been  applied  before — ^altogether  distinct^  which 
it  is  evident  is  not  always  done.  It  is  unnecessary  to  the  defence,  and 
equally  so  to  the  decision  of  the  case,  to  determine  whether  Parliament 
has  the  right  to  treat  the  three-mile  zone  as  part  of  the  realm  consistently 
with  international  law.  That  is  a  matter  on  which  it  is  for  Parliament 
itself  to  decide.  It  is  enough  for  us  that  it  has  the  power  to  do  so.  The 
question  really  is  whether,  acting  judicially,  we  can  treat  the  power  of 
Parliament  to  legislate  as  making  up  for  the  absence  of  actual  legislation. 
I  am  clearly  of  opinion  that  we  cannot,  and  that  it  is  only  in  the  instances 
in  which  foreigners  on  the  seas  have  been  made  specially  liable  to  our 
law  by  statutory  enactment  that  that  law  can  be  applied  to  them.  « 

The  Results. 
In  the  result,  looking  to  the  fact  that  all  pretension  to  sovereignty  or 
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jurisdiction  over  foreign  ships  in  narrow  seas  has  long  since  been  wholly 
abandoned — to  the  uncertainty  which  attaches  to  the  doctrine  of  the 
publicists  as  to  the  degree  of  sovereignty  and  jurisdiction  which  may  be  ^ 
exercised  on  the  so-called  territorial  sea — to  the  feet  that  the  right  of 
absolute  sovereignty  therein,  and  of  penal  jurisdiction  over  the  subjects 
of  other  states,  has  never  been  expressly  asserted  or  conceded  among 
independent  nations,  or,  in  practice,  exercised  and  acquiesced  in,  except 
for  violation  of  neutrality  or  breach  of  revenue  or  fishery  laws,  which,  as 
has  been  pointed  out,  stand  on  a  different  footing — as  well  as  to  the  fact 
that,  neither  in  legislating  with  reference  to  shipping,  nor  in  respect  of  the 
criminal  law,  has  Parliament  thought  proper  to  assume  territorial  sove- 
reignty over  the  three-mile  zone,  so  as  to  enact  that  all  offences  com- 
mitted upon  it,  by  foreigners  in  foreign  ships,  should  be  within  the 
criminal  law  of  this  country,  but  on  the  contrary,  wherever  it  was  thought 
right  to  make  the  foreigner  amenable  to  our  law,  has  done  so  by  express 
and  specific  legislation — I  cannot  think  that,  in  the  absence  of  all  pre- 
cedent, and  of  any  judicial  decision  or  authority  applicable  to  the  present 
purpose,  we  should  be  justified  in  holding  an  offence,  committed  under 
such  circumstances,  to  be  punishable  by  the  law  of  England,  especially 
as  in  so  holding  we  must  declare  the  whole  body  of  our  penal  law  to  be 
applicable  to  the  foreigner  passing  our  shores  in  a  foreign  vessel,  on  his 
way  to  a  foreign  port.     I  am  by  no  means  insensible  to  the  argument 
nb  inconvenientif  pressed  upon  us  by  the  Solicitor-General.      It  is  no 
doubt  desirable,  looking  to  the  frequency  of  collisions  in  the  neighbour- 
hood of  our  coasts,  that  the  commanders  of  foreign  vessels,  who  by 
unskilful  navigation  or  gross  want  of  care,  cause  disaster  or  death,  should 
be  as  much  amenable  to  the  local  law  as  those  navigating  our  own 
vessels,   instead    of   redress    having    to    be  sought    in  the,   perhaps, 
distant  country  of  the  offender.     But  the  remedy  for  the  deficiency  of 
the  law,  if  it  can  be  made  good  consistently  with  international  law—  as 
to  which  we  are  not  called  upon  to  pronounce  an  opinion — should  be  sup- 
plied by  the  action  of  the  Legislature,  #ith  whom  the  responsibility  for 
any  imperfection  of  the  law  aJone  rests,  not  by  usurpation  on  our  part 
of  a  jurisdiction  which  without  legislation  we  do  not  judicially  possess. 
This  matter  has  been  sometimes  discussed  upon  the  assumption  that  the 
alternative  of  the  non-«xercise  of  jurisdiction  on  our  part  must  be  the 
total  impunity  of  foreigners  in  respect  of  collision  arising  from  negligence 
in  the  vicinity  of  our  coast.     But  this  is  a  total  mistake.     If  by  the 
assent  of  other  nations  the  three-mile  belt  of  sea  has  been  brought  under 
the  dominion  of  this  country,  so  that,  consistently  with  the  rights  of 
other  nations,  it  may  be  treated  as  a  portion  of  British  territory,  it 
follows  as  a  matter  of  course  that  Parliament  can  legislate  in  respect  of 
it.     Parliament  has  only  to  do  so,  and  the  Judges  of  the  land  will,  as  in 
duty  bound,  apply  the  law  which  Parliament  shall  so  create.     The 
question  is  whether  legislative  action  shall  be  applied  to  meet  the 
exigency  of  the  case,  or  judicial  authority  shall  be  strained  and  misapplied 
in  order  to  overcome  the  diflBculty.     The  responsibility  is  with  the 
Legislature,  and  there  it  must  rest     Having  arrived  at  this  conclusion, 
it  becomes  necessary  to  consider  the  second  point  taken  on  the  part  of 
the  Crown,  namely,  that  though  the  negligence  of  which  the  accused 
was  guilty  occurred  on  board  a  foreign  ship,  yet,  the  death  having  taken 
place  on  board  a  British  ship,  the  offence  was  committed  within  the 


630  THE  MONTH. 

jurisdiction  of  a  Britisli  Court  of  Justica  This  is  the  point  insisted  on 
by  my  brothers  Denman  and  Lindley,  with  the  somewhat  hesitating  and 
reluctant  assent  of  the  Lord  Chief-Justice  of  the  Common  Pleas.  I 
dissent  altogether  from  their  opinion.  In  considering  this  question 
it  is  necessary  to  bear  in  mind — which  I  am  disposed  to  think  has  not 
always  been  done — ^that  we  must  deal  with  this  part  of  the  case  without 
any  reference  to  the  theory  of  the  three-mile  zone,  and  (as  was  very 
properly  admitted  by  the  Solicitor-Greneral)  as  though  the  two  ships  had 
met,  and  the  occurrence  had  happened,  on  the  ocean.  Having  entered 
fully  into  the  authorities  on  this  head,  the  Lord  Chief-Justice  proceeded 
— ^But  for  the  opinion  expressed  by  my  brother  Denman  I  should  have 
thought  it  beyond  dispute  that  a  foreign  ship,  when  not  in  British 
waters,  but  on  the  high  seas,  was  not  subject  to  our  law.  Upon  this 
point  I  had  thought  that  all  jurists  were  unanimous,  and  could  not  have 
supposed  that  a  doubt  could  exist.  Upon  what  is  the  contraiy  opinion 
founded  1  Simply  upon  expediency,  which  is  to  prevail  over  principle. 
What,  it  is  asked,  is  to  happen  if  one  of  your  officersy  enforcing  your 
revenue  laws,  should  be  killed  or  injured  by  a  foreigner  on  board  a 
foreign  ship  ?  What  is  to  happen  if  a  British  and  foreign  ship  meeting 
on  the  ocean,  a  British  subject  should  be  killed  by  a  shot  fixed  from  a 
foreign  ship  i  In  either  of  these  cases  would  not  the  foreigner  guilty  of 
the  offence  become  amenable  to  Euglish  law)  Could  it  be  endured 
that  he  did  escape  with  impunity  1  If  brought  within  the  reach  of  a 
British  Court  of  Justice,  could  he  not  be  tried  and  punished  for  the 
offence,  and  ought  he  to  be  permitted  to  escape  with  impunity,  or  ought 
he  not  to  be  tried  and  punished  for  such  offence )  My  first  answer  is, 
that  the  alternative  is  fallacious.  He  will  not  "  escape  with  impunity." 
He  will  be  answerable  to  the  laws  of  his  own  couutry,  and  it  is  not  to  be 
presumed  that  the  law  of  any  civilized  people  will  be  such  or  so  admin- 
istered, as  that  such  an  offence  should  escape  without  its  adequate 
punishment.  As  regards  the  amenability  of  the  offender  under  such 
circumstances  to  our  own  law,  i|  will  be  time  enough  to  determine  the 
question  when  the  case  arrives.  If  the  conviction  and  punishment  of 
the  offender  can  only  be  obtained  at  the  sacrifice  of  fundamental 
principles  of  established  law,  I  for  one  should  prefer  that  justice  should 
fail  in  the  individual  case  than  that  established  principles,  according  to 
which  alone  justice  should  be  administered,  should  be  arrested  and 
strained  to  meet  it.  I  think,  therefore,  that  both  exceptions  taken  on 
the  part  of  the  Crown  to  the  general  rule  that  a  foreigner  committing 
an  offence  out  of  \he  jurisdiction  of  a  country  which  is  not  his  own  cannot 
be  brought  to  trial  in  the  Courts  of  the  former,  thus  failing,  it  appears  to 
me  that  the  general  rule  must  prevail,  and  tiiat  the  defendant,  having 
been  a  foreign  subject,  on  board  a  foreign  ship,  on  a  foreign  voyage,  and 
on  the  high  seas,  at  the  time  the  offence  was  committed,  is  not 
amenable  to  the  law  of  this  country ;  and  there  was,  therefore,  no  juris- 
diction to  try  him,  and  that,  consequently,  the  conviction  was  iU^aL  In 
the  conflict  of  opinion  which  unfortunately  exists,  it  is  a  great  satisfac- 
tion to  me  to  be  able  to  add  that  the  late  Mr.  Justice  Archibald,  whose  loss 
the  whole  profession,  and  especially  those  who  had  the  advantage  of  his 
intimacy  or  acquaintance,  must  deeply  lament,  and  whose  loss  as  a  most 
learned,  enlightened,'  and  conscientious  Judge  the  public  has  so  much 
reason  to  deplore,  having  seen  my  proposed  judgment^  communicated  to 
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me  his  entire  concurrence,  both  in  the  conclusion  at  which  I  had  arrived 
and  the  grounds  on  which  it  is  founded.  His  opinion,  as  he  is  no  more, 
cannot,  of  course,  be  of  any  avail  to  the  defendant ;  but  as  without  it  the 
majority  of  the  Court  are  of  opinion  that  the  conviction  should  be 
quashed,  it  must  be  quashed  accordingly. 

In  the  same  case  Mr.  Justice  Lush  said — I  have  already  announced 
that  although  I  have  prepared  a  separate  judgment,  I  did  not  feel  it 
necessary  to  deliver  it,  because  having  since  perused  the  judgment  which 
the  Lord  Chief-Justice  has  just  read,  I  found  that  we  agreed  entirely  in 
our  conclusions,  and  that  I  agreed  in  the  main  with  the  reasons  upori 
which  those  conclusions  are  founded.  I  wish,  however,  to  guard  myself 
from  being  supposed  to  adopt  any  words  or  expressions  which 
may  seem  to  imply  a  doubt  as  to  the  competency  of  Parliament  to 
legislate  as  it  may  think  fit  for  these  waters.  I  think  that  usage  and 
the  common  consent  of  nations  which  constitute  international  law,  have 
appropriated  these  waters  to  the  adjacent  state  to  deal  with  them  as  the 
state  may  deem  expedient  for  its  own  interests.  They  are,  therefore,  in 
the  language  of  diplomacy  and  of  international  law,  termed  by  a 
convenient  metaphor  the  territorial  waters  of  Great  Britain,  and  the 
same  or  equivalent  phrases  are  used  in  some  of  our  statutes  denoting  that 
this  belt  of  sea  is  under  the  exclusive  dominion  of  the  state.  But  the 
dominion  is  the  dominion  of  Parliament,  not  the  dominion  of  the  common 
law.  That  extends  no  further  than  the  limits  of  the  realm.  In  the 
reign  of  Eichard  II.  the  realm  consisted  of  the  land  within  the  body  of 
the  counties.  All  beyond  low  water  mark  was  part  of  the  high  seas. 
At  that  period  the  three-mile  radius  had  not  been  thought  o£  Interna- 
tional law,  which  upon  this  subject  at  least  has  grown  up  since  that 
period,  cannot  enlarge  the  area  of  our  municipal  law,  nor  could  treaties 
with  all  the  nations  of  the  world  have  that  efifect  That  can  only  be 
done  by  Act  of  Parliament  As  no  such  Act  has  been  passed,  it  follows 
that  what  was  out  of  the  realm  then  is  out  of  the  realm  now,  and  what 
was  part  of  the  high  seas  then  is  part  of  the  high  seas  now,  and  upon  the 
high  seas*  the  Admiralty  jurisdiction  was  confined  to  British  ships. 
Therefore,  although  as  between  nation  and  nation  these  waters  are  British 
territory,  as  being  under  the  exclusive  dominion  of  Great  Britain,  in 
judicial  language  they  are  out  of  the  realm,  and  any  exercise  of  criminal 
jurisdiction  over  a  foreign  ship  in  these  waters  must  in  my  judgment  be 
authorized  by  an  Act  of  Parliament. 

APPELLATE  JURISDICTION  ACT,  1876. 

FOBM  OF  APPEAL,  METHOD  OF  PROCEDURE,  AND  STANDING  ORDERS. 

AppHcahle  to  aU  Appeals  presented  to  the  House  of  Lords 
on  and  after  1st  Nov.  1876. 

\Form  of  Appeal  {Standing  Order  No,  /.)]  To  the  Right  Honourable  the  Lords 
Spiritual  and  Temporal  in  Parliament  assembled  : — 

The  humble  petition  and  appeal  of  A. 

Your  petitioner  humbly  prays  that  the  matter  of  the  order  (or  orders,  or 
judgment,  or  interlocutor)  set  forth  in  the  schedule  hereto  '  (or  so  far  as 
therein  stated  to  be  appealed  against)  may  be  reviewed  before  her  Majesty  the 

^  The  schedale  must  set  oat  the  title  of  the  parties  to  the  cause  or  matter  ;  and 
the  decrees,  orders,  judgments,  or  interlocutors  appealed  against,  and  where  the 
appeal  is  not  against  the  whole  decree,  the  part  appealed  against  must  be  defined. 
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Queen  in  her  Court  of  Parliament,  and  that  the  said  order  (or,  so  far  as  afoi«- 
said)  may  be  reversed,  varied,  or  altered,  or  that  the  petitioner  may  have  such 
other  relief  (if  specific  relief  be  desired,  it  can  be  so  stated  in  the  prayer)  in  the 
premises  as  to  her  Majesty  the  Queen,  in  her  Court  of  Parliament,  may  seem 
meet :  and  that  (here  name  the  respondents)  may  be  required  to  lodge  such 
printed  cases  as  they  may  be  advised,  and  the  circumstances  of  the  cause  may 
re(]^uire,  in  answer  to  this  appeal ;  and  that  service  of  such  order  on  the 
solicitors  in  the  cause  of  the  saia  respondents  may  be  deemed  good  service. 

[Standing  Order,  No,  IL  (CertiJuMU  of  Counsel),]  To  be  signed  by  two 
counsel. 

(Here  insert  schedule.) 

Form  of  Schedule. 

*'  From  her  Majesty's  Court  of  Appeal  (England). 

*^  In  a  certain  cause  (or  matter)  werein  A  was  plaintiff  and  B  was  defendant. 

"  The  order  appealed  from  is  in  the  words  following,  'wz.  (set  forth  order 
complained  of),  or  the  order  referred  to  in  the  above  prayer  is  in  the  words 
following,  the  portion  appealed  from  being  printed  in  italics  (set  forth  order, 
the  portion  complained  of  being  printed  in  italics).'* 

We  humbly  conceive  this  to  oe  a  proper  case  to  be  heard  before  your  Lord- 
ships by  way  of  appeaL 

^Standing  Order  No.  II,]    To  be  signed  by  two  counseL 

[^otu:6  to  Respondents,]    I,  ,  clerk  to  Messrs  , 

of  solicitors  for  the  appellants  within  named,  hereby  certify 

that  on  the  day  of  ,  I  served  Messrs 

of  ,  solicitors  for  ,  the  within-named  respondents, 

with  a  correct  copy  of  the  foregoing  appeal,  and  with  a  notice  that  on  the 
day  of  ,  or  as  soon  after  as  conveniently  may  be,  the  petition 

of  appeal  would  be  presented  to  the  House  of  Lords  on  behalf  of  the 
appellant.* 

DiBECTIONS  FOR  AoENTS. 

Method  of  Procedure. 

[Presentation  of  the  Appeal — Order  of  Service^  see  Standing  Order  No,  III.] 
In  accordance  with  the  foregoing  notice,  the  appeal,  printed  on  parchment 
(quarto  size,  in  such  form  as  will  enable  paper  copies  tnereof  to  be  hereafter 
bound  up  with  the  printed  cases),  is  to  be  lodged  m  the  Parliament  office  for 
presentation  to  the  House,  and  (if  the  House  be  then  sitting,  or  if  not,  on  the 
next  ensuing  meeting  of  the  House)  an  order  thereon  lor  service  on  the 
respondents,  or  their  solicitors,  ordering  the  respondents  to  lodge  cases  in 
answer  to  the  appeal,  will  be  issued  to  the  appellant*s  agent,  such  order, 
together  with  an  affidavit  of  due  service  entered  thereon,  to  oe  returned  to  the 
Parliament  office  within  the  period  granted  to  the  appeUant  for  lodging  his 
printed  case  under  Standing  Order  No.  V. 

[Security  for  Costs — see  Standing  Order ,  No.  IV.]  Each  appdlant,  where 
there  are  more  than  one,  is  required  to  enter  into  the  recognizance.  The 
appellants  are  required  to  submit  to  the  Clerk  of  the  Parliaments  within  one 
week  after  the  date  of  the  presentation  of  the  appeal  (unless  the  sum  of  two 
hundred  pounds,  as  required  by  the  Standing  Order,  be  paid  to  the  Receiver  of 
Fees  to  the  ParHament  office  lor  payment  into  the  fee  fund  of  the  House  of 
Lords) '  the  names  of  the  sureties  who  propose  entering  into  the  bond  ;  and, 
in  the  event  of  a  substitute  being  proposed  to  enter  into  the  recognizance  in  lieu 
of  the  appellants,  the  name  of  sucn  substitute.  Two  clear  days'  previous  notice 
of  the  names  so  proposed  (for  bond  and  recognizance)  is  to  be  given  to  the 
solicitor  or  agent  uf  the  respondents,  and  at  tne  time  of  submitting  the  said 
names  to  the  Clerk  of  the  Parliaments  a  certificate  from  the  solicitor  or  agent 

*  Not  less  than  two  clear  days'  notice  to  be  given  of  the  intention  to  present  an 

*Ail  drafts  and  cheques  to  be  made  payable  to  "  House  of  Lords  Fee  Fond," 
and  to  be  crossed  '*  Bank  of  England,  Western  Branch." 
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of  the  appellants  is  to  be  lodged  in  the  Parliament  office,  certifying  his  beUef 
in  the  sufficiency  of  the  sureties  and  substitutes  so  proposed.  At  the  termina- 
tion of  one  weeK  from  the  lodgment  of  such  certificate,  the  bond  and  recog- 
nizance are  to  be  issued  to  the  solicitor  or  agent  of  the  appellants  for 
execution  before  a  Commissioner  appointed  to  adimnister  oaths  in  the  Supreme 
Court  of  Judicature  in  England,  or  a  Commissioner  appointed  to  administer 
oaths  in  Chancery  in  Ireland,  or  before  a  Justice  of  tne  Peace  in  Scotland. 
The  bond  and  the  recognizance  (whether  entered  into  by  the  appellants  or  by 
a  substitute)  to  be  returned  to  the  Parliament  office  within  one  week  from  the 
date  of  the  issue  thereof  to  the  solicitor  or  agent  of  the  appellants. 

The  solicitors  of  those  respondents  who  propose  lodging  printed  casea  in 
answer  to  the  appeal  should  attend  at  the  Parliament  office  for  the  purpose  of 
ascertaining  the  due  execution  of  the  recognizance  and  bond,  and  entering 
their  names  in  the  appearance  book.  (Notice  of  the  meeting  of  the  Appeiu 
Committee  is  onl^  sent  to  the  solicitors  of  respondents  who  have  thus  signified 
their  appearance  m  the  cause.^ 

[Printed  Cases  and  Appendix,  and  "  setting  down  "  Cauu  for  Hearina — see 
Standing  Order  No,'  V,]  In  English  appeals  six  weeks'  time,  and  in  Irish  and 
Scotch  appeals  eight  weeks'  time,  from  the  date  of  the  presentation  of  the  ap- 
eal,  is  granted  to  all  parties  to  lodge  printed  cases  and  the  appendices  thereto.  ^ 

In  appeals  in  whicli  the  parties  are  able  to  agree  in  their  statement  of  the 
subject- matter,  it  is  optional  to  lodge  a  joint  case  with  reasons  pro  and  con^ 
followingthe  practice  heretofore  in  use  in  common  law  appeals  on  a  special  cause.) 

[Appendix.]  It  is  obligatory  on  the  appellant,  within  the  respective  periods 
so  limited  as  above,  to  lodge  his  printed  cases,  or  the  joint  case  before 
mentioned,  and  a  printed  appendix  consisting  of  such  documents,  or  parts 
thereof,  used  in  eviaence  in  the  Court  below,  as  may  be  necessary  for  reference 
on  the  argument  of  the  appeal. 

It  is  the  duty  of  the  appellant,  with  as  little  delay  as  possible,  after  the 
presentation  of  the  appeal,  to  furnish  to  the  respondent  a  list  of  the  proposed 
documents,  and  in  due  course  a  proof  copy  of  the  appendix.  The  proof  is  to 
be  examined  with  the  original  documents  by  the  respective  solicitors  of  the 
parties.  Ten  copies  of  the  appendix,  as  soon  as  printed,  to  be  delivered  to  the 
solicitor  of  the  respondent.  The  respondent  is  allowed  to  print  any  additional 
documents  used  in  evidence  in  the  Court  below,  which  may  be  necessary  for 
the  support  of  his  case  on  the  argument  of  the  appeal,  such  documents  to  be 
paged  consecutively  with  the  appendix.  (Tlie  proof  to  be  examined,  as 
aforesaid,  by  the  respective  solicitors,  and  prints  delivered  to  the  solicitor  of 
the  appellant.) 

The  costs  incurred  in  printing  the  appendix  will,  in  the  first  instance,  be 
borne  by  the  appellant,  and  the  costs  of  the  additional  documents  by  the 
respondent,  but  these  costs  will  ultimatelv  be  subject  to  the  decision  of  the 
House  with  regard  to  the  costs  of  the  appeal. 

[Signature  of  Counsel  to  Case — see  Standing  Order,  No.  VJ]  The  case  and 
appendix  must  be  printed  quarto  size,  with  seven  or  eight  letters  in  the  margin 
for  facilitating  reference,  and  should  be  submitted  in  proof  to  the  clerks  in  the 
judicial  office.  Forty  copies  of  the  case  and  appendix  are  required  to  be 
lodged  in  the  Parliament  office  ;  and  subaequently,  on  the  lodgment  of  the 
respondent's  case,  ten  bound  copies  {see  directions  in  the  appendix  hereto^  as 
to  binding  piinted  cases). 

Where  reference  is  made  to  a  document  printed  in  the  appendix,  the  case 
must  contain  a  marginal  note  of  the  page  of  the  appendix  containing  such.  * 
document. 

There  is  no  penalty  on  respondents  who  do  not  lodge  their  printed  cases 
within  the  time  limited  by  Standing  Order  No.  V.,  but  the  respondents  can. 
only  appear  at  the  Bar  on  a  printed  case. 

1  Petitions  for  extension  of  time,  lodged  daring  the  recess,  do  not  preTent  tins 
dismifiwl  of  an  appeal.    (For .Form  of  Petition,  see  Appendix  C.) 
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As  soon  as  tlie  printed  cases  of  all  parties  and  tbe  appendix  thereto  have 
been  lodged,  it  is  optional  for  either  side  to  set  down  the  cause  for  hearing,  but 
it  is  obligatory  on  the  appellant^  upon  the  lod^ent  of  hii  printed  cases  and 
the  appendix,  to  set  down  the  cause  for  hearing  within  the  time  limited  by 
Standing  Order  No.  V.  (ex  parte  as  to  those  respondents  who  have  not  already 
lodged  printed  cases,  upon  proof,  by  affidavit,  of  the  due  service  of  the  before- 
mentioned  "  order  of  service  "  upon  the  respondents  or  their  solicitors).  A 
respondent  who  has  lodged  his  nnnted  cases  is  at  liberty  to  set  down  the  cause 
for  hearing  on  the  first  sitting  aay  after  the  expiration  of  the  time  limited  by 
the  Standing  Order  for  lodging  printed  cases. 

The  cause  will  then  be  ripe  for  hearing,  and  will  take  its  position  on  the 
effective  cause  list 


STANDiKa  Orders  applicable  to  all  Appeals  presented  to  the  House  of 
Lords  on  or  after  the  Ist  day  of  November  1876. 

Standing  Order  I. 

{Time  limited  for  presenting  appeals.]  Ordered,  that,  except  where  other- 
wise provided  by  statute,  no  petition  of  appeal  be  received  by  this  House 
unless  the  same  be  lodged  in  the  Parliament  office  for  presentation  to  the 
House  within  one  year  from  the  date  of  the  last  decree,  order,  judgment,  or 
interlocutor  appealed  from. 

[Applicable  to  all  decrees,  etc.,  pronounced  on  and  after  the  let  day  of  November 
1876.J  In  cases  in  which  the  person  entitled  to  appeal  be  within  the  age  of 
one  and  twenty  years,  or  covert,  non  compos  m^entis,  imprisoned,  or  out  of  Great 
Britain  and  Ireland,  such  person  may  be  at  liberty  to  present  his  appeal  to  the 
House,  provided  that  the  same  be  lodged  in  the  Parliament  office  within  one 
year  next  after  full  age,  discoverture,  coining  of  soimd  mind,  enlargement  out 
of  prison,  or  coming  into  Qreat  Britain  or  Ireland,  But  in  no  case  shall  any 
person  or  persons  be  allowed  a  longer  time,  on  account  of  mere  absence,  to 
present  an  appeal,  than  five  years  from  the  date  of  the  last  decree,  order, 
judgment;  or  mterlocutor  appealed  against 

Standing  Order  II. 
[Appeals  to  be  signed  and  certified  by  counsel.]    Ordered,  that  all  petitions  of 
appeal  be  signed,  and  the  reasonableness  thereof  certified,  by  two  counsel  who 
shall  have  attended  as  counsel  in  the  Court  below,  or  shall  purpose  attending 
as  counsel  at  the  hearing  in  this  House. 

Standing  Order  III. 
["  Order  of  service."]  Ordered,  that  the  "  order  of  service,"  issued  upon  the 
presentation  of  an  appeal  for  service  on  the  respondent  or  his  solicitor,  be 
returned  to  the  Parliament  office,  together  with  an  affidavit  of  due  service 
entered  thereon,  within  the  time  limited  for  the  appellant  to  lodge  his  printed 
cases,  unless  within  that  period  all  the  respondents  shall  have  lodged  their 
printed  cases  ;  in  default,  the  appeal  to  stand  dismissed. 

Standing  Order  IV. 
[Recognizance.]  Ordered,  in  all  appeals  that  the  appellant  or  appellants  do 
give  security  to  the  Clerk  of  the  Parliaments  by  recognizance  to  oe  entered 
into,  in  person  or  by  substitute,  to  the  Queen  of  the  penalty  of  five  hundred 
pounds,  conditioned  to  pay  to  the  respondent  or  respondents  all  such  costs  as 
may  be  ordered  to  be  paid  by  the  House  in  the  matter  of  the  appeal ;  and 
further,  that  the  appellant  or  appellants  do  procure  two  sufficient  sureties  to 
the  satisfaction  of  tne  Clerk  of  the  Parliaments,  to  enter  into  a  joint  and  several 
bond  to  the  amount  of  two  hundred  pounds,  or  do  pay  into  the  account  of  the 
fee  fund  of  the  House  of  Lords  the  sum  of  two  hundred  pounds ;  such  bond, 
or  such  sum  of  two  hundred  pounds,  to  be  subject  to  the  order  of  the  House 
with  regard  to  the  costs  of  the  appeal :  Ordered,  that  within  one  week  after 
the  presentation  of  the  appeal  the  appellant  or  appellants  do  pay  into  tbe 
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account  of  the  fee  fund  of  the  House  of  Lords  the  said  sum  of  two  hundred 
pounds,  or  submit  to  the  Clerk  of  the  Parliaments  the  names  of  the  sureties 
proposed  to  enter  into  the  said  bond  ;  and,  in  the  event  of  a  substitute  being 
proposed  to  enter  into  the  said  recognizance,  the  name  of  such  substitute  ;  two 
clear  days'  previous  notice  of  the  names  so  ^^oposed  for  bond  and  recognizance, 
to  be  given  to  the  solicitor  or  agent  of  the  respondent :  Ordered,  that  the  said 
bond  and  the  recognizance  (wnether  entered  into  by  the  appellants  or  by  a 
substitute)  be  returned  to  the  Parliament  office,  duly  executed,  within  one 
week  from  the  date  of  the  issue  thereof,  to  the  solicitor  or  agent  of  the  appellant 
or  appellants.  On  default  by  the  appellant  or  appellants  in  complying  with 
the  above  conditions,  the  appeal  to  stand  dismissed. 

Standing  Order  V. 

1.  [Printed  eases,  time  limited  for  lodging,  and  for  setting  down  the  cause  for 
Kearing,'\  Ordered,  that  in  English  appeals  the  printed  cases  and  the  appendix 
thereto  oe  lodged  in  the  Parliament  office  within  six  weeks  from  the  date  of 
the  presentation  of  the  appeal  to  the  House ;  in  Scotch  and  Irish  appeals, 
within  eight  weeks ;  and  the  appeal  set  down  for  hearing  on  the  first  sitting 
day  after  the  expiration  of  those  respective  periods  (or  as  soon  before,  at  the 
option  of  either  party,  as  all  the  printed  cases  and  the  appendix  shall  have 
been  lodged) :  on  default  by  the  appellant  the  appeal  to  stand  dismissed. 

2.  [Scotch  Appeals,^  Ordered,  that  in  all  appeals  from  Scotland  the  appellant 
alone,  in  his  printed  case  or  in  the  appendix  thereto,  shall  lay  before  this 
House  a  {printed  copy  of  the  record  as  authenticated  by  the  Lord  Ordinary ;. 
together  with  a  supplement  containing  an  account  without  aigument  or  state- 
ment of  other  facts,  of  the  further  steps  which  have  been  taken  in  the  cause 
since  the  record  was  completed,  and  containing  also  copies  of  the  interlocutors 
or  parts  of  interlocutors  cotiiplained  of ;  and  each  party  shall  in  their  cases  lay 
before  the  House  a  copy  ol  the  case  presented  oy  them  respectively  to  the 
Court  of  Session,  if  any  such  case  was  presented  there,  with  a  short  summary 
of  any  additional  reasons  upon  which  he  means  to  insist ;  and  if  there  shall 
have  been  no  case  presented  to  the  Court  of  Session,  then  each  party  shall  set 
forth  in  his  case  the  reasons  upon  which  he  founds  his  argument,  as  snortly  and 
succinctly  as  possible. 

3.  [Printed  cases  to  he  signed  by  counsel']  Ordered,  that  all  printed  cases  be 
signed  by  one  or  more  counsel,  who  shall  have  attended  as  counsel  in  th& 
Court  below,  or  shall  purpose  attending  as  counsel  at  the  hearing  in  this  House. 

Standing  Order  VI, 

[Gross  appeals,!  Ordered,  that  all  cross  appeals  be  presented  to  the  House 
within  the  period  allowed  by  Standing  Oraer  No.  V.  for  lodging  cases  in  the 
original  appeal. 

Standing  Order  VII. 

[Expiry  of  time  during  recess,"]  Ordered,  with  regard  to  appeals  in  which  the 
periods  severally  dating  from  the  presentation  of  the  appeal  under  Standing 
Orders  Nos.  III.,  IV.,  v.,  and  VI.,  expire  during  the  recess  of  the  House,  that 
such  periods  be  extended  to  the  third  sitting  day  of  the  next  ensuing  meeting 
of  the  House. 

Standing  Order  VIII. 

[SumoleTnental  cases  to  he  delivered  in  where  appeals  are  revived  or  parties 
adied^  Ordered,  that  where  any  party  or  parties  to  an  appeal  shall  die  pending 
the  same,  subsequently  to  the  printed  cases  having  been  lodged,  and  the  append 
shall  be  revived  against  his  or  her  representative  or  representatives  as  the 
person  or  persons  standing  in  the  place  of  the  person  or  persons  so  dying  as 
aforesaid,  a  supplementiu  case  shall  be  lodged  by  the  party  or  parties  so 
reviving  the  same  respectively,  stating  the  oraer  or  orders  respectively  made 
by  the  House  in  such  case. 

The  like  rule  shall  be  observed  by  the  appellant  and  respondent  respectively^ 
where  any  person  or  persons,  party  or  parties  in  the  Court  below,  have  been 
omitted  to  be  made  a  party  or  parties  in  the  appeal  before  this  House,  and 
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shall  by  leave  of  the  House,  upon  petition  or  otherwise,  be  added  aa  a  paitj  or 
parties  to  the  said  appeal  after  the  printed  cases  in  such  appeal  shall  haTe 
oeen  lodged^ 

Standing  Ordbb  IX. 
[Scotch  Appeals — CeriifieaU  of  leave  or  difference  of  o/pwwm  to  he  tigned  5y 
counsel  on  appeals.}  Ordered,  that  when  any  petition  of  appeal  shall  be  pre- 
sented to  tms  House  from  anv  interlocutoiy  judgment  of  either  Division  otthe 
Lords  of  Session  in  Scotland,  the  counsel  who  shall  sign  the  said  petitiooi,  or 
two  of  the  coimsel  for  the  party  or  parties  in  the  Court  below,  shall  sign  a 
certificate  or  declaration^  statinc  either  that  leave  was  given  by  that  division 
of  the  Judges  pronouncing  such  interlocutory  judgment  to  the  appellant  <xt 
appellants  to  present  such  petition  of  appeal,  or  that  there  was  a  difference  of 
opmion  amongst  the  Judges  of  the  said  Division  pronouncing  such  interlocn* 
tory  judgment 

Standing  Order  X. 
[Tascation  of  Costs,"]  Ordered,  that  in  all  cases  in  which  this  House  shall 
make  any  order  for  payment  of  costs  by  any  party  or  parties  in  any  cause 
without  specifying  the  amount,  the  Clerk  of  the  Parbaments  or  Clerk  Assistant 
shall,  upon  the  application  of  either  party,  appoint  such  person  as  he  shall 
think  fit  to  tax  such  costs,  and  the  person  so  appointed  may  tax  and  ascertain 
the  amount  thereof,  and  shall  report  the  same  to  the  Clerk  of  the  Parliaments 
or  Clerk  Assistant :  and  it  is  rurther  ordered,  that  the  same  fees  shall  be 
demanded  from  and  paid  by  the  party  appljring  for  such  taxation  for  and  in 
respect  thereof  as  are  now  or  shalt  be  fixed  by  any  resolution  of  this  House 
concerning  such  fees  ;  and  the  said  person  so  appointed  to  tax  such  costs  may, 
if  he  thinks  fit,  either  add  or  deduct  the  whole  or  a  part  of  such  fees  at  the 
foot  of  his  report :  and  the  Clerk  of  the  Parliaments  or  Clerk  Assistant  may 
give  a  certificate  of  such  costs,  expressing  the  amount  so  reported  to  him  as 
aforesaid ;  and  the  amount  in  money  certified  by  him  in  sucn  certificate  shall 
be  the  sum  to  be  demanded  and  paid  under  or  by  virtue  of  such  order  aa 
aforesiud  for  payment  of  costs. 

Appendix  A. 
(Certificate  of  Sufficiency  of  Sureties^  etc) 
Lodged  in  the  Parliament  office  on  the  day  of  18 

In  l£e  House  of  Lords. 

*'  A,  and  others  v.  B,  and  others.** 
In  compliance  with  Standing  Order  No.  IV.,  I  (we)  submit  the  names  of 

(full  name)  of  (address)  and  (full  name)  of  (address)  |  ^  ^^  ^^^^^ 
TroTir'substitute  }  to  enter  into  the  j  ^^^^^  ]  thereby  required: 
and  I  (we)  certify  in  \  ^  >  belief,  that  the  said  (full  name)  and  the 
said  (full  name)  |   ^^^^^     (  worth  upwards  of  J  £^qq  \   over  and  above 

This  certificate  may  be  signed  by  the  country  solicitor  or  agent  of  the 
appellants. 

1  (we)  certify  that  a  copy  of  the  above  certificate  and  two  clear  days'  notice 
of  the  intention  to  lodge  the  same  in  the  Parliament  office  has  been  served  on 
the  solicitors  or  agents  of  the  respondents. 

To  be  signed  by  the  London  solicitor  or  agent  of  the  appellants. 

Appendix  B. 
(Directions  for  binding  printed  Cases  for  the  use  of  the  Law  Lords.) 
1.  Ten  copies  bound  in  purple  cloth ;  two  of  the  ten  to  be  interleaved,  ae 
regards  the  cases  only. 
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_  • 

S.  Short  title  of  canse  on  the  back. 

8w  Label  on  side,  stating  short  title  of  cause  and  contents  of  the  voltime^  thus : — 

"  A and  others  v.  B and  others.'* 

Printed  copy  of  the  appeal. 

Appellants^  case. 

Respondent  fi.'s  case. 

Respondent  C.'s  case. 

Appendix. 

4.  The  volnme  to  be  indented,  and  the  names  of  the  parties  written  on  the 
Indentations  to  their  respective  cases. 

5.  References  to  the  reports  of  the  cause  in  the  Courts  below,  or  the  words 
**  Not  reported,"  to  be  written  on  the  fljr  sheet. 

6.  The  bound  copies  to  be  lodged  immediately  after  the  respondent's  cases 
axe  delivered  in. 

The  agents  are  requested  to  use  their  discretion  as  to  the  size  of  the  volume, 
arrangement  of  the  cases,  and  appendix.  In  dealing  with  bulky  cases,  it  may 
be  found  advisable  to  bind  the  appendix  as  a  separate  volume,  and  also  to 
divide  the  appellants'  and  respondents'  cases  into  separate  volumes. 

It  is  the  duty  of  the  appellants'  agent  to  carry  out  these  directions. 

Appendix  C. 
(Petition  for  extension  of  Time  to  lodge  Cases,  etc,) 

[To  be  engrossed  on  foolscap  paper,  and  (unless  assent  of  respondent's  agent 
be  obtained)  a  copy,  and  two  clear  days'  notice  of  intention  to  present,  to  be 
given  to  respondent's  agent] 

In  the  House  of  Lords.     (Insert  short  title  of  cause.) 

To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled  : — 

The  humble  petition  of  the  appellant 

Showeth,  That  your  petitioner  presented  petition  of  appeal  on  the 

day  of  complaining  of  (insert  dates  of  orders  or  interlocutors  com- 

plained of). 

That  the  time  allowed  by  Standing  Order  No.  V.  (or)  extended  by  your 
Lordships'  order  of  the  (state  date)  for  the  appellant  to  lodge  his  printed  cases^ 
and  the  appendix,  will  expire  on  the  (state  oate). 

That  your  petitioner  (set  forth  cause  of  delay). 

Tour  petitioner  therefore  humbly  prays  that  ^'our  Lordships  will  be 

pleased  to  grant  him  (set  forth  time  required)  further  time  to  lodge  his  printed 
cases,  and  the  appendix,  and  set  down  the  cause  for  hearing.  And  your 
petitioner  will  ever  pmy. 


Agents  for  the  appellant. 
We  consent  to  the  prayer  of  the  above  petition. 


Agents  for  the  respondent. 


AppointmeTits. — Mk.  Egbert  Horn  has  been  elected  to  the  Dean- 
ship  of  the  Faculty  of  Advocates,  which  office  had  been  vacated  by 
Mr.  Watson  on  his  being  made  Lord  Advocate. 

Mr.  J.  A.  Crichton,  Sheriff  of  Fife,  has  been  appointed  by  the 
new  Dean  of  Faculty  to  the  office  of  Vice-Dean. 

Mr.  James  Adam,  Sheriff  of  Perth,  has  been  appointed  to  the 
Judgeship  vacant  by  the  death  of  Lord  Ardmillan.  Mr.  Adam  was 
called  to  the  Bar  in  1849,  acted  as  Advocate-Depute  for  some  years, 
and  was  appointed  Sheriff  of  Perth  on  the  resignation  of  Sheriff  Tait. 
.  Mr.  J.  H.  A.  Macdonald  has  been  appointed  Solicitor-General 
for  Scotland.     Mr.  Macdonald  was  called  to  the  Bar  in  1859. 
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Life  Insurance. — Non-payment  of  premium  during  war. — ^A  policy  of  life 
assurance  which  stipulates  for  the  payment  of  an  annual  premium  by  the 
assured,  with  a  condition  to  be  yoid  on  non-payment,  is  not  an  insurance  from 
year  to  year  like  a  common  fire  policy ;  but  the  premiums  constitute  an 
annuity,  the  whole  of  which  is  the  consideration  for  the  entire  assurance  for 
life  ;  and  the  condition  is  a  condition  subsequent,  making  void  the  policy  by 
its  non-performance.  But  the  time  of  payment  in  such  policies  is  materifd, 
and  of  the  essence  of  the  contract ;  ana  failure  to  pay  involves  an  absolute 
forfeiture,  which  cannot  be  relieved  against  in  equity.  If  failure  to  pay  the 
annual  premium  be  caused  by  the  intervention  of  war  between  the  territories 
in  which  the  insurance  company  and  the  assured  respectively  reside,  which 
makes  it  unlawful  for  them  to  hold  intercourse,  the  policy  is  nevertheless 
forfeited  if  the,  company  insist  on  the  condition  ;  but  in  such  case  the  assured 
is  entitled  to  the  equitable  value  of  the  policy  arising  from  the  premiums  ac- 
tually paid.  This  equitable  value  is  the  difference  between  the  cost  of  a  new 
policy  and  the  present  value  of  the  premiums  yet  to  be  paid  on  the  forfeited 
policy  when  the  forfeiture  occurred,  and  may  be  recovered  in  an  action  at  law 
or  suit  in  eouity.  The  doctrine  of  revival  of  contracts,  suspended  during  the 
war,  is  one  based  on  considerations  of  equity  and  justice,  and  cannot  be  in- 
voked to  revive  a  contract  which  it  would  be  unjust  or  inequitable  to  revive 
— as  where  time  is  of  the  essence  of  the  contract,  or  the  parties  cannot  be  made 
equal.  The  average  rate  of  mortality  is  the  fundamental  basis  of  life  assur- 
ance, and  as  this  is  subverted  by  giving  to  the  assured  the  option  to  revive 
their  policies  or  not  after  they  have  been  suspended  by  a  war  (since  none  but 
the  sick  and  dying  would  apply),  it  would  be  unjust  to  compel  a  revival 
against  the  company. — The  New  York  Life  Insurance  Company,  v.  Statham  and 
others,  ["The  question  has  come  before  the  highest  Courts  of  several  of  the 
States  and  has  been  differently  decided,  but  the  preponderance  of  authori^ 
is  that  the  contract  of  life  assurance  was  sus^^ended  by  the  war,  and  that  it 
was  revived  by  prompt  tender  after  the  restoration  of  peace." — Albany  La/w 
Journal.] 

Trade-Mark. — OjffUe  of—Injunction. — ^The  office  of  a  trade-mark  is  to  denote 
that  the  article  bearmg  it  was  manufactured  by  the  owner  of  the  trade-mark ; 
and  a  man  has  no  right  to  affix  a  trade-mark  to  an  article  not  manufaciired  by 
himself,  except  for  the  purpose  of  showing  that  the  article  was  selected  or  ex- 
amined or  certified  by  himself.  The  plaintiff,  a  London  cigar  dealer,  registered 
a  label  at  Stationers'  Hall,  and  communicated  the  same  to  a  manufacturer  of 
cigars  at  Havannah,  who  supplied  the  plaintiff  with  a  particular  description  of 
cigars  under  that  label,  with  the  addition  of  the  manufacturer's  name  and 
address.  Afterwards,  the  manufacturer  commenced  to  sell  the  same  description 
of  cigars  under  the  same  label  through  a  London  agent.  Upon  motion  by  the 
plaintiff,  who  alleged  that  he  had  an  exclusive  right,  in  the  nature  of  trade- 
mark, to  the  label!: — Held,  that  the  trade-mark  was  the  manufacturer's  ;  and  in 
the  absence  of  evidence  of  a  contract  binding  him  to  supply  cigars  of  the  paiti- 
cular  brand  to  no  one  but  the  plaintiff,  the  Court  refused  to  grant  an  interim 
injunction  to  restrain  the  London  agent  from  selling  the  cigars  under  the  some 
laWl. — Hirsch  v.  Jonas,  45  L.  J.  Rep.  Ch.  364. 

Trdstee. — Sale. — Trustees  of  the  marriage  settlement  of  H.'s  wife  purchased 
at  his  instigation  real  estate,  of  which  H.  was  sole  trustee  for  sale.  H.  was 
employed  as  solicitor  in  the  purchase,  and  advanced  some  of  the  purchase-money. 
H.'s  cesiuis  que  trust  disputea  the  sale : — Held,  that  the  sale  was  not  impeachable. 
—Hickley  v.  HickUy,  46  L.  J.  Rep.  Ch.  401. 
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Cabbibrs  by  Railway. — Carrien  Act — Damage  to  goods  beyond  point  of  du- 
tination.  The  provisions  of  the  Land  Carriers  Act  apply,  notwithstanding 
that  the  goods  have  been  unintentionally  carried  to  a  place  beyond  the  place 
to  which  they  have  been  consijped,  and  there  injured.  Plaintiif,  a  passenger 
by  defendants'  railway,  took  with  him,  along  witn  other  luggage,  two  pictures 
which  were  duly  labelled  to  D.  The  value  of  the  pictures,  which  exceeded 
£10,  was  not  declared,  nor  was  any  increased  rate  of  charge  paid.  The  pictures 
were  accidentally  carried  beyond  D.  and  considerably  damaged  : — Held^  in  the 
Court  of  Queen*s  Bench,  that  defendants  were  not  liable.  Per  Blackbubn, 
J.,  and  Field,  J.,  because  they  were  protected  by  the  provisions  of  the  Car- 
riers Act ;  per  Qdain,  J.,  because  they  were  bailees,  and  there  was  no  evidence 
of  negligence  such  as  would  make  them  liable.  And  on  appeal  the  judgment 
was  affirmed,  on  the  ground  that  defendants  were  protected  by  the  provisions 
of  the  Carriers  Act. — MorriU  v.  The  Norih-Eastem  RaU,  Co,,  App.  45  L.  J. 
Rep.  Q.  B.  289. 

Cabbiebs  by  Railway. — Paseengers*  luggage — Railway  and  Canal  Traffic 
Act — Sea  transit. — Passengers'  luggage  is  within  section  7  of  the  Railway  and 
Canal  Traffic  Act,  17  &  18  Vict.  c.  31.  Therefore,  conditions  made  by  a  rail- 
way company  for  the  purpose  of  limiting  their  liability  for  loss  of  or  injury  to 
the  luggage  of  a  passenger  carried  by  them  must  be  just  and  reasonable,  and 
contained  in  a  special  contract  signed  by  him  or  by  the  person  delivering  such 
luggage  to  them  for  carrit^e.  The  provisions  of  that  7th  section  are,  by  31  &  32 
Vict.  c.  119.8.  16,  extended  to  the  conveyance  by  water  of  such  luggage  by 
Railway  Companies  using  steam  vessels  for  the  purpose  of  carrying  on  a  com* 
munication  between  any  towns  or  ports. — Cohen  v.  Great  Eastern  nail,  Co,,  45 
L.  J.  Rep.  Exch.  298. 

Way. — Right  of— Excess. — The  owner  of  a  right  of  way  by  inmiemorial  use 
tox  the  purpose  of  access  to  his  land,  is  only  entitled  to  use  such  right  of  way 
for  the  purpose  of  the  enjoyment  of  his  land  in  the  state  in  which  it  has  always 
been,  and  not  for  all  purposes,  and  he  cannot,  by  altering  the  character  of  his 
land,  as  by  building  houses  upon  agricultural  land,  etc.,  acquire  a  right  to 
use  the  way  for  the  new  purposes  for  which  he  requires  it ;  the  rule  being 
that  no  such  chance  can  be  made  in  the  character  of  a  dominant  tenement  as 
will  increase  the  burden  on  the  servient  tenement. — JFimbUdon  and  Putney 
Commons  Conservators  v.  Dixon,  App.  45  L.  J.  Rep.  Ch.  353. 

Will. — Gift  by  implication— Intention. — ^Testator  bequeathed  j£l 6,000  to 
trustees  upon  trust  to  pay  the  income  of  £8000,  part  thereof,  to  his  daughter 
A.  for  life,  for  her  separate  use,  with  remainder  to  her  children  equally  on 
attaining  twenty-one,  and  to  pay  the  income  of  the  other  £8000  to  his  daughter 
S.  for  lile,  "  in  the  same  manner  in  every  respect  as  before  directed  as  to  his 
daughter  A.,  it  being  his  intention  that  his  said  daughters'  fortunes  should  not 
be  subject  in  any  manner  to  the  control  of  their  husbands.''  And  after 
bequeathing  £6000  in  trust  for  one  of  his  sons  for  life,  with  remainder  to  his 
children,  testator  charged  part  of  his  real  estate  with  the  said  sums  of  £16,000 
and  £6000,  and  empowered  his  trustees  to  apply  the  income  of  "  the  said  sums 
of  £16,000  and  £8000  for  the  maintenance  and  education  of  his  said  daughters' 
or  sons'  children."  Testator's  daughter  S.  died  leaving  four  children  who 
attained  twenty-one  : — Held,  that  those  children  took  the  secondly-mentioned 
£8000  by  implication. — Stoeeting  v.  Prideaux,  45  L.  J.  Rep.  Ch.  378. 

Company. — Infant  transferree — Suit  for  indemnity — Release  by  liquidcUor. — 
Defendants,  stock  jobbers,  having  accented  an  infant  as  transferree  of  plaintiff's 
shares,  held  liable  to  plaintiff  to  indemnify  him  against  calls.  Defendants 
raised  a  special  defence  that  plaintiff,  after  commencing  his  suit  to  enforce  his 
right  to  indemnity,  had  been  released  by  the  liquidator  from  further  payments 
on  account  of  calls,  on  condition  that  the  suit  should  proceed,  and  the  liqui- 
dator have  the  benefit  of  it  i—Held,  that  this  agreement  was  no  objection  to 
the  suit — Heritage  v.  Paine,  45  L.  J.  Rep.  Ch.  235. 
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SHERIFF  COURT  OF  ABERDEEN. 

Sheriffs  Combie  Thomson  and  Guthrie  Smith. 

h'lennan  v.  oebbie's  trustee  and  others.— 29<^  September  1876. 

SolU—  Stoppage  in  Tranntion — Constructive  Delivery, — The  estates  of  William 
Gkrrie,  cabinetmaker,  Aberdeen,  were  sequestrated  on  15th  July  1875.  Shortly 
before  diat  date  he  had  boueht  parcels  of  goods  from  three  different  London 
merchants,  and  these  goods  nad  for  some  time  been  Iving  at  the  Aberdeen 
Steam  Navigation  Company's  wharf  at  Aberdeen,  whither  they  had  been  for- 
warded from  London  to  Qerrie's  address.  It  was  Gerrie*s  practice  to  take 
delivery  of  goods  from  the  wharf  by  his  own  lorry,  and  to  allow  the  goods  to 
accumulate  there  until  he  had  what  would  presumably  be  a  lorryful.  On  the 
day  of  the  sequestration  Qerrie  wrote  the  senders  saying  he  had  sent  the  goods 
to  the  weigh-nouse,  and  on  the  same  day  he  instructed  the  Steam  Navigation 
Company  to  do  that,  which  was  done.  Gerrie  did  not  pay  the  freight  on  the 
goods,  which  was  ultimately  sot  by  the  Steam  Company  through  the  keeper  of 
the  weigh-house.  The  goods  havins  been  claimed  by  Gerrie's  trustee  as 
belonging  to  the  general  creditors,  and  by  the  vendors  on  the  other  hand,  who 
allegea  that  delivery,  in  these  circumstances,  had  not  taken  place,Mr.  M'Lennan, 
as  keeper  of  the  weigh-house,  raised  these  actions  of  multiplepoinding  to  have 
it  determined  to  whom  the  goods  belonged.  The  actions  having  been  con- 
joined, proof  led,  and  parties  heard.  Sheriff  Thomson  pronounced  the  following 
interlocutor : — 

<< Aberdeen,  20th  September  1876. — Having  resumed  consideration  of  the 
cause  :  Finds,  as  matter  of  fact,  that  the  claimants  other  than  Gerrie's  trustee 
despatched  from  London  to  Aberdeen  the  goods  in  Question  upon  the  order  of 
Gerrie  :  That  the  goods  arrived  in  due  course,  namely,  those  belonging  to  the 
claimants,  J.  R.  Foster  &  Company,  on  28th  June  1875,  those  belonging  to  the 
claimants,  Burling  &  Mansfield,  on  2nd  July,  and  those  belonging  to  the  claim- 
ants, Kirkman  &  Son,  on  5th  July  1875  :  That  Gerrie's  estate  was  sequestrated 
under  the  Bankruptcy  Statutes  on  15th  July  1875  :  That  the  goods  in  question 
were,  down  to  that  date,  still  lying  in  or  adjoining  to  the  premises  at  the  quay 
occupied  by  the  Steam  Navigation  Company,  which  had  brought  them  Irom 
Lonaon  :  That  on  the  said  date  Gerrie  wrote  to  the  claimants,  lurkman  &  Son, 
in  these  terms : — '  Having  in  the  meantime  suspended  payment,  I  have  refused 
goods  of  invoice  dated  June  28th,  and  given  instructions  to  Steam  Company  to 
store  in  the  weigh-house  : '  That  on  the  same  date  Gerrie  wrote  also  to  the 
manager  of  the  Steamboat  Company  thus  :  *  Please  to  send  all  goods  addressed 
to  me  lying  at  your  wharf  to  the  Weigh-house  Square  : '  Finds  that  tlie  Steam- 
boat Company  complied  with  the  above  request,  and  that  the  goods  were 
accordingly  sent  to  the  weigh-house :  Finds  that  although  the  Steamboat 
Company  made  no  charge  against  Gerrie  for  allowing  his  goods  to  remain  on 
their  premises,  and  although  they  did  not  consider  themselves  to  be  his  agents, 
yet  it  was  the  invariable  practice  and  usage  acted  on  between  Gerrie  and  the 
Steam  Company,  that  the  latter,  from  a  desire  to  oblige,  allowed  goods 
addressed  to  him  to  remain  on  their  wharf  until  it  was  convenient  for  Genie 
to  fetch  them  :  Finds  as  matter  of  law,  that  prior  to.Gerrie*s  bankruptcy  or 
kgaowledge  of  his  insolvency,  transit  of  the  said  goods  had  been  stopped,  and 
that  they  were  in  bonis  of  Gerrie,  and  so  now  form  part  of  the  general  estates 
avaUable  to  his  creditors :  Therefore  sustains  the  claim  for  Gerrie's  trustee  : 
Dismisses  the  claims  of  the  other  claimants,  and  decerns :  Appoints  the  case 
to  be  enrolled  that  parties  may  be  heard  on  the  question  of  expenses,  and  with 
reference  to  the  petition  for  delivery.  John  Comrie  Thomson. 

**  Note, — These  are  conjoined  actions  of  multiplepoinding  brought  for  the  pur- 
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poee  of  settling  in  whom  the  property  lies  of  certain  goods  which  were  consigned 
to  a  person  called  Gerrie,  within  a  short  time  prior  to  his  estates  heing  seques- 
trated. The  claimants  are,  on  the  one  hand,  three  merchants  inXondony 
whose  respective  positions  in  the  matter  are  yirtoallj  identical,  and,  on  the 
other  hana,  tiie  trustee  for  the  general  hody  of  Gerrie's  creditors.  It  is  main- 
tained hy  the  former  that  the  goods  were  duly  and  timeously  rejected  by  the 
buyer,  and  the  contention  of  the  latter  is  that  although  the  goods  were  not 
taken  by  Qarrie  into  his  own  warehouse,  yet  that  the  traruitus  had  come  to  an  end 
hj  the  carriers  holding  the  goods  on  behalf  of  the  buyer,  before  an^  attempt  to 
reject  them  was  made ;  and,  further,  that  what  the  other  clamiants  style 
rejection  was  truly  a  talung  possession  of  the  goods  by  the  bankrupt  for  behoof 
of  the  whole  body  of  his  creditors. 

"  The  circumstances  were  these  : — Gerrie  was  a  man  in  a  large  business. 
Two  of  the  sales  in  question  were  credit  sales,  and  the  third  was  a  ready-money 
transaction,  under  wnich,  however;  Gerrie  was  entitled  to  take  delivery  of  the 
goods  before  remitting  the  price.  He  was  a  good  customer  to  the  Aberdeen 
Steam  Navigation  Company,  and  it  was  their  good-natured  habit  to  allow  him 
to  leave  goods  consignea  to  nim  upon  their  promises  at  the  quay  imtil  it  suited 
his  convenience  to  send  for  them,  which  apparently  meant  until  a  sufficient 
number  of  parcels  came  to  make  it  worth  his  while  to  despatch  his  van  for 
them.  It  is  unnecessary  to  determine  what  amount  of  responsibility,  if  any, 
the  Steamboat  Company  incurred  by  this  course,  but  I  am  of  opinion  that 
whether  they  are  to  be  held  as  agents,  in  the  legal  sense,  for  Gerrie  or  not,  the 
goods  so  left^Gerrie  knowing  that  they  were  there  to  convenience  him — were 
as  truly  in  his  possession  as  if  they  had  been  in  his  own  warehouse.  If  that 
be  so,  the  transit  was  complete,  and  at  the  date  of  sequestration  it  was  not 
within  the  bankrupt's  power  to  reject  them. 

''  I  have  no  doubt  whatever  that  Gerrie  was  only  anxious,  so  soon  as  he 
realized  his  position,  to  do  what  was  honest  and  right  for  the  general  body  of 
his  creditors.  Probably  he  was  somewhat  perplexed,  and  it  very  naturally 
occurred  to  him  that  the  best  course  to  follow  was  to  put  the  goods  into  neutnu 
custody.  But  I  confess  I  do  not  see  in  what  sense  that  was  rejection.  It  was, 
as  it  strikes  me,  an  endeavour  to  secure  the  goods  for  behoof  of  the  whole  of 
his  creditors,  or  at  least  to  provide  for  their  safe  custody  until  the  right  to 
them  should  be  judicially  determined. 

**  I  am  not  leaving  out  of  view  the  fact  that  freight  had  not  been  paid  upon 
the  goods.  Any  act  of  ownership,  however,  on  the  part  of  a  buyer  over  goods 
on  their  arrival  completes  the  transitus.  In  this  case  there  was  what  may  be 
called  a  negative  act,  viz.,  permitting  ^oods  to  remain  in  the  premises  with 
which  the  consigners  at  least  had  nouiing  to  do,  and  which  ex  gratia  were  in 
this  matter  virtually  Gerrie's  own.  And  then  there  was  the  positive  act  of 
sending  the  goods  to  the  weigh-house  at  his  own  hand. 

**  On  these  ^unds  principally,  and  although  fully  recognizing  the  fact  that 
this  decision  imposes  upon  the  other  claimants  considerable  hardship,  I  am  of 
opinion  that  the  claim  for  the  trustee  must  be  sustained.  The  case  is  an  illus- 
tration of  those  risks  which  are  run  by  merchants  who  carry  on  a  credit  business 
between  London  and  the  provinces.  J.  C.  T." 

The  case  was  appealed,  and  the  Principal  Sheriff  pronounced  the  following 
judgment,  reversing  the  previous  decision  : — 

<*  Edinburgh,  October  17, 1876. — The  Sheriff  having  heard  parties*  procura- 
tors on  the  appeal  taken  against  the  interlocutor  of  20th  September,  and 
considered  the  record,  proof,  and  productions,  recalls  the  said  interlocutor : 
Finds  that  conform  to  invoices  Nos.  S7,  57,  and  58,  tibe  goods  in  question  were 
despatched  by  steamer  from  London,  addressed  to  the  bankrupt  William 
(Jerrie  ;  that  on  the  15th  July,  when  sequestration  issued,  they  were  lying  on 
the  quay,  the  bankrupt  having  purposely  abstained  from  sending  for  them, 
knowing  himself  to  oe  insolvent,  and  that  by  letters  of  the  same  date  he 
informed  the  sellers  that  he  had  rejected  the  goods,  and  caused  them  to  be 
placed  in  a  public  warehouse.    Finds  in  point  of  law  that  as  at  the  date  when 
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said  letters  were  despatched,  the  goods  never  had  been  in  the  possession  of  the 
bankrupt,  the  contract  was  thereby  effectually  rescinded,  ana  the  claimantSi 
Kirkman  &  Son,  Burling  &  Mansfield,  and  Foster  &  Co.,  are  still  entitled  to 
their  property.  Therefore  ranks  and  prefers  them  in  terms  of  their  respective 
claims.    Finds  the  trustee  liable  in  expenses,  etc.  J.  Qdthbie  Smith. 

"Note. — The  goods  in  question  came  by  steamer  from  London,  addressed  to 
the  bankrupt  Gerrie,  and  on  the  15th  July  they  were  lyin^  on  the  quay 
waiting  till  he  should  send  for  them.  He  had  made  up  his  mmd  to  apply — 
in  fact,  he  had  actually  applied  for  sequestration,  and  consulted  Mr.  Campbell, 
who  afterwards  became  judicial  factor  on  the  estate,  what  he  should  do  with 
them.  Mr.  Campbell  very  properly  advised  him  not  to  take  them  into  stock, 
and  Mr.  Qerrie  then  caused  letters  to  be  written,  first  to  the  Steamboat  Com- 
pany, requesting  them  to  send  the  goods  to  the  Weigh-house  Square,  which 
they  did,  and  next  to  the  sellers,  the  claimants  in  this  process,  stating  that 
having  suspended  payment  he  had  refused  the  goods,  for  the  storing  of  which 
he  had  given  ordera.  The  lettera  were  all  dated  15th  July.  The  interview 
with  Mr.  Campbell  took  place  about  one  o'clock,  and  sequestration  was  granted 
the  same  day  at  3  p.m.  Of  the  perfect  propriety  of  the  bankrupt's  proceedings 
there  can  be  no  question.  The  case  is  evidently  that  of  a  man  trying  to  be 
honest  if  the  law  will  let  him.  Whether  the  law  allows  a  man  to  accept  goods 
sent  to  him  on  the  eve  of  bankruptcy,  in  the  belief  that  they  will  be  paid  for 
when  he  knows  himself  to  be  hopelessly  insolvent,  is  an  open  Question.  But 
there  is  no  doubt  whatever  that  he  is  morally  bound  to  reject  tnem,  and  it  is 
equally  clear  that  the  law  allows  him  to  do  so  (Booker  &  Miln,  20th  December 
1870).  If,  of  course,  the  goods  have  been  actually  delivered,  so  as  to  be 
identified  with  the  rest  of  the  insolvent's  estate,  it  is  no  longer  competent  for 
the  bankrupt,  on  the  eve  of  bankruptcy,  to  restore  them  to  the  vendor,  for  this 
would  be  a  new  contract  re-transierring  property  which  had  been  already 
actually  transferred,  and  on  which  third  parties  had  now  acquired  an  interest 
But  so  long  as  the  goods  are  on  their  way,  so  long  as  the  property  is  in  process, 
passing  &om  the  vendor  to  the  vendee,  it  is  always  open  to  the  insolvent  vendee 
to  rescind  the  contract  by  refusing  to  take  them.  And  the  effect  is  then  to 
leave  them  on  the  hands  of  the  carrier  or  other  middleman  for  behoof  of  the 
consigner.  That  the  goods  in  the  situation  in  which  they  were  left  on  the 
15th  were  in  transitu,  and  so  arrestable  by  the  sellers,  is  proved  in  the  case  of 
Bolton  V.  Lancashire  and  Yorkshire  Railioay  Company  (L.  and  R.,  1  C.  P.  431). 
It  was  there  observed  that  the  intention  of  the  vendee  to  take  possession,  not 
of  the  carrier  to  deliver,  is  the  material  fact  to  be  considered ;  and  so  goods 
lying  at  fi,  railway  station,  because  they  had  been  rejected  both  by  the  buyer 
and  the  seller,  were  held  to  be  still  reclaimable  by  the  latter.  *  The  arrival,' 
said  Mr.  Justice  Willes, '  which  is  to  divest  the  vendors'  right  of  stoppage  in 
transitu  must  be  such  as  that  the  buyer  has  taken  actual  possession  or  con- 
structive possession  of  the  goods.'  It  is  obvious  that  that  cannot  be  so  long  as 
he  wholly  repudiates  them,  as  Mr.  Gerrie  did  in  this  case  ;  and  being  of  opinion 
that  it  is  not  proved  that  the  letter  of  rejection  was  written  and  despatched 
after  the  granting  of  sequestration,  the  Sheriff  has,  without  difficulty,  come  to 
the  conclusion  that  it  is  not  a  letter  which  the  trustee  is  entitled  to  disclaim. 
The  trustee  takes  the  estate  tantum  et  tale  as  it  stood  in  the  person  of  the 
bankrupt ;  and  by  the  course  taken  by  Mr.  Qerrie  the  goods  in  question  are 
practically  in  the  same  position  as  if  on  Ihe  morning  of  the  seouestration  they 
nad  been  stopped- by  the  sellera,  and  with  Qerrie's  consent  had  been  re-shipped 
on  board  the  steamer  to  be  taken  back  to  London.  The  result  is  that  the 
trustee  has  no  right  whatever  to  keep  the  goods  except  on  the  condition  of 
paying  for  them,  and  if  he  refuses  then  they  must  be  returned  to  the  sellera. 

"J,  G.  S." 

AU, — McLennan. Alt. — A.  Meffei^  0.  Proaer. 
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SHERIFF  COURT  OF  PERTHSHIRE. 

Sheriff  Babclat. 

TURNBDLL  V,  TDRNBR. — 2nd  November  1876. 

Public  HeaUh  Act, — This  was  a  case  under  the  Public  Health  Act  at  the 
instance  of  the  Sanitaiy  Inspector  for  Forteviot,  against  Turner,  a  villager. 
The  circumstances  are  particularly  narrated  in  the  Notes  of  the  Sheriff-Sub- 
stitute (Dr.  Barclay) : — 

"Pkbth,  2nd  ^ovemier  1876. — The  Sheriff,  having  taken  evidence,  and  heard 
parties'  procurators,  finds  it  not  proved  that  the  subject-matter  of  complaint  is 
mj  urious  to  health.  Therefore,  aismisses  the  complaint,  and  finds  the  petitioner 
liable  to  the  defender  in  expenses,  which  modifies  to  j£5,  and  for  which  decerns. 

"  Hugh  Barclay. 

"  Note. — It  unfortunately  occurs  that,  in  the  desire  to  enforce  a  good  law, 
there  sometimes  is  shown  an  excess  of  zeal  which  renders  the  law  unpopular, 
and  greatly  lessens  its  utility.  The  Sheriff-Substitute  has  every  desire  to 
enforce  the  actions  of  local  authorities.  But  it  may  be  that  they  are  exposed 
to  prejudices  and  influences,  perhaps  unknown  to  themselves ;  and  when  a 
case  comes  before  a  Court  of  Law,  the  Judge  must  just  deal  with  it  judicially, 
and  decide  on  evidence,  as  with  any  other  case,  as  well  between  public  bodies 
as  between  private  parties.  This  complaint  is  laid  solely  on  the  16th  section 
of  Part  II.  of  the  Public  Health  Act  (sub-section  C),  which  extends  the  term 
'  nuisance*  to  any  *  stable,  byre,  pigstye,  or  other  building,  in  which  any  animal 
or  animals  are  kept  in  such  a  manner  as  to  be  injurious  to  health,'  It  is  not 
laid  on  the  next  section  (D.)  of  the  Act,  which  extends  the  term  to  '  any 
accumulation  or  deposit  of  manure  or  other  offensive  matter  injurious  to  health,* 
It  was  not  attempted  to  be  proved  that  the  pig  or  the  manure  was  '  kept  in  such 
a  manner  as  to  be  injurious  to  healthj  Indeed,  the  reverse  was  established.  The 
complaint,  therefore,  against  the  piggery  and  dungstance  was  to  have  it  removed 
from  its  present  site,  however  cleanly  kept ;  and,  therefore,  in  effect  was  to 
prevent  the  accused  keening  a  pig.  The  complaint  was  his  having  '  a  pigstye 
and  dunghill  so  near  the  dwelling-house  as  to  prove  injurious  to  health.'  It  was 
proved  that  the  subjects  of  complaint  are  on  a  knoll  or  elevation  with  a  gravelly 
or  sandy  soil  They  are  situated  some  few  yards  from  the  back  wall  of  the 
Jumse  of  the  accused,  in  which  wall  there  are  neither  door,  windows,  nor  any 
other  aperture.  There  had  been  an  erection  of  the  same  kind  long  before  the 
entry  of  4;he  accused,  and  for  three  years  he  had  possession  of  the  place  as  it 
presently  exists.  There  is  a  yard  or  garden  behind  the  house,  and  some  houses 
on  the  lower  side  of  the  yard  ;  but  it  appeared  in  evidence  that  any  removal 
of  the  subjects  to  any  other  place  of  his  vacant  ground  would  be  eoually  or 
more  objectionable,  as  bringing  them  closer  to  other  dwellings  than  nis  own. 
It  was  admitted  that  no  complaint  was  ever  made  to  the  Sanitary  Inspector  or 
the  local  authority  against  tne  stye  or  dungstance,  either  from  its  position  or 
the  manner  in  which  kept.  The  local  authority,  in  their  zeal  for  protection 
against  contagious  disease,  more  than  once  personally  made  a  sanitary  inspec- 
tion of  the  village,  and  called  in  the  parochial  surgeon  to  aid  them.  The 
Sheriff  had  read  to  him  the  sederunt  of  the  meetings  of  the  local  authority 
which  authorized  the  proceedings  against  the  accused.  He  found  that,  with 
the  exception  of  the  respected  minister,  all  the  others  were  residenters  at  a 
distance,  and  not  one  in  the  village.  One,  if  not  two,  were  agents  from  Perth 
representing  heritors.  In  these  circumstances,  they  wisely  devolved  the  whole 
authority  and  responsibility  on  their  medical  officer.  That  gentleman  gave  a 
report  that  several  piggeries,  including  that  of  the  accused,  were  objectionable. 
The  Inspector^  as  instructed  b^  his  Board,  demanded  their  removal.  Several 
of  the  owners  of  the  animals  kmdly  agreed  to  remove  their  styes  further  back  ; 
but  it  seems  that  the  accused  here  had  no  space  for  such  operation,  and,  there- 
fore, like  another  'Hampden  with  dauntless  breast,'  he  defied  the  local 
authority,  and  now  has  contested  the  case  in  Court.    The  case,  therefore. 
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assumes  the  sole  aspect  that  the  accused  must  cease  to  have  such  an  animal  in 
the  only  available  place  where  it  can  be  kept  by  him.  The  complaint  is. 
according  to  the  statute,  founded  on  the  meoical  certificate  of  the  parochial 
aurgeoD,  to  the  effect  that, '  at  the  back  of  the  dwelling-house  occupied  by 
James  Turner,  there  exists  a  nuisance  within  the  meaning  of  the  Public  Health 
Act,  1867,  yiz.,  a  pigstye  and  dunghill,  so  near  to  ihe  dwelling-house  as  to 
frove  injurious  to  health,*  It  will  be  noticed  that  this  gentleman  is  not  resident 
in  the  village  of  Forteviot,  but  in  Dunning,  some  miles  distant,  and  therefore 
he  could  only  form  his  opinion  on  one  or  two  brief  inspections.  He  was  called 
as  a  witness,  and,  of  course,  on  judicial  oath  corroborated  his  certificate  given 
on  the  same  sanction  of  a  medical  oath.  Indeed,  it  may  be  said  that  he  is  the 
instigator  of  the  action,  and  therefore  in  honour  bound  to  support  it.  Another 
medical  gentleman  from  Auchterarder  gave  similar  evidence,  but  only  after 
one  visit,  and  that  after  this  action  was  instituted.  The  only  other  witness  for 
the  prosecution  was  the  Inspector  himself,  who,  of  course,  was  bound  to  support 
his  own  complaint.  None  of  these  witnesses  gave  any  evidence  of  actual  fact 
that  the  pig  was  improperly  kept,  or  that  there  was  any  accumulation  of 
offensive  matter,  and,  least  of  all,  that  the  existence  of  the  subject  complained 
on  was  the  occasion  or  cause  of  disease,  or  that  any  epidemic  had  prevsuled  in 
the  village  since  the  pigstye  was  in  existence.  Indeed,  the  medical  gentlemen 
were  of  opinion  that  those  who  would  of  necessity  first  feel  the  injurious 
effects  of  tne  erection  were  the  accused  himself  and  ms  family,  as  is  shown  by 
the  definite  article  being  prefixed  to  the  word  *  dwelling-house.'  But  it  was 
proved  that  all  within  his  dwelling-house  had  been  and  were  in  the  enjoyment 
of  excellent  health.  No  doubt,  it  some  contagious  disease  originated  in  his 
house,  it  would  probably  extend  the  malignant  sphere  of  its  operation.  The 
accused  adduced  another  surgeon  from  Dunning,  who  appeared  to  have  had  great 
experience  in  other  parts  of  the  country,  and  be  most  emphatically  testified  to 
the  stye  and  dun^tead  being  in  such  a  position  that  it  was  impossible  to  be 
dangerous  to  the  mmates  of  the  dwelling  of  the  accused  or  those  of  any  other 
of  the  villagers.  It  is  clear  that,  so  far  as  the  medical  evidence  goes,  it  is  rested 
on  mere  opinions,  without  a  vestige  of  actual  fact.  The  truth  of  the  proverb 
of  diversity  of  opinion  in  medical  experts  is  here  again  shown.  It  rested  with 
the  complainer  to  make  ^ood  his  case.  One  of  his  medical  witnesses,  as  has 
been  said,  is  really  the  instigator  of  the  complaint.  The  surgeon  called  in 
defence  may  be  said  to  neutralize  the  two  opinions  on  the  other  side.  But  the 
Sheriff  is  inclined  to  tliink  that  the  inhabitants  who  daily  and  hourly  are 
exposed  to  the  exhalations  from  the  subject  of  the  complaint,  and  whose  lives 
would  suffer  if  danger  really  existed,  were  better  witnesses  as  to  facts,  and 
must  prevail  against  the  mere  opinions  of  medical  gentlemen,  however  eminent, 
as  given  on  a  mere  solitary  visit  to  the  subjects,  and  that  with  two  of  them 
having  the  impression  that  it  was  already  a  matter  of  suspicion.  In  addition 
to  the  medical  gentlemen  called  in  defence,  the  accused,  besides  himself,  called 
no  less  than  six  villagers, — all  in  the  small  hamlet,  and  close  to  the  house  of 
the  accused, — all  of  whom  testified  that  the  subjects  of  complaint,  in  their 
estimation,  were  not  injurious  to  health.  Five  of  the  witnesses  were  males, 
more  or  less  lengthy  inhabitants  of  the  village.  The  sixth  was  an  aged  female, 
generally  supposed  to  belong  to  a  class  somewhat  sensitive  and  nervous  for  the 
enjoyment  of  robust  health  and  longevity.  It  is  not  sutlicient  to  object  that 
most  of  these  witnesses  and  other  villagers  keep  pigs,  and,  therefore,  have  a 
strong  partiality  for  that  race  of  animals.  None  of  them  are  under  prosecu- 
tion, and  such  as  have  been  complained  on  have  space  to  place  their  styes  on 
more  suitable  places.  But  the  very  fact  of  so  great  a  nursery  existing  for  that 
favoured  animal  shows  clearly  that  such  is  considered  a  part  of  domestic 
economy  nowise  injurious  to  health,  and  that  the  accused  is  nowise  singular  in 
his  natural  selection,  and  should  not  be  the  sole  sufferer  from  his  premlection 
for  the  breed.  In  these  circumstances,  it  is  impossible  that  the  Sheriff  can 
come  to  any  other  conclusion  than  that  the  complainer  has  wholly  failed  to 
prove  that  the  subjects  complained  of  are  in  any  way,  as  laid,  injuriouB  to 
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health.  The  statute  clearly  demonstrates  with  regard  to  sach  compXaints*  In 
burghs,  where  the  population  is  dense^  there  exists  a  prohibition  against  the 
accumulations  of  offensive  matters  within  a  certain  distance  from  any  dwelling* 
house.  But  otherwise,  where  the  population  is  sparse,  these  deposits  may  be 
close  to  a  dwelling-house,  and  the  only  stipulation  is  that  they  be  not  injurious 
to  health.  There  is  no  clause  in  the  Public  Health  Act,  or  any  other  statutCi 
prohibiting  the  keeping  of  a  pig,  with  its  attendant  manure  heap.  Indeed,  the 
restriction  is  rather  indicative  of  the  lawfulness  of  such  possession,  providing 
it  is  kept  in  tuch  a  manner  as  not  to  be  injurious  to  healtn.  The  sub-section 
(D.)  does  not  apply  to  the  present  complaint,  seeing  it  is  not  set  forth  that 
there  existed  any  accumulation  of  manure  or  offensive  matter,  and  the  reverse 
was  proved,  llie  mere  adjacency  to  a  house,  especially  to  the  house  of  the 
owner,  does  not  come  within  any  clause  of  the  statute.  There  can  be  no 
question  but  the  keeping  of  such  animals  affords  a  valuable  addition  to  the 
prosperity  of  a  villager,  and  an  economical  application  of  much  alimentary 
Btuft  which  would  otherwise  be  wasted.  It  would  be  a  sad  day  if  an  edict 
were  to  go  forth  in  Forteviot,  or  any  other  village,  that  there  was  hencefortJb 
to  be  a  '  general  massacre  of  the  innocents,'  and  that  no  person  was  to  keep  a 
pig  at  lus  door,  and  this  supported  on  the  mere  opinion  oi  one  medical  gentle- 
man, however  otherwise  emment  in  his  profession.  H.  K" 
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Sheriff  DovB  Wilson. 

GORDON  V.  TAGGART. — Sept  21,  1876. 

Landlord  afid  Tenant — Contravention  ofLeaee, — This  action  was  brought  at  the 
instance  of  Mr.  Qordon  of  Manar  against  the  defender,  the  tenant  of  the  farm  of 
PoUinar,  on  the  pursuer's  estate.  The  action  was  one  for  the  recovenr  of  j£3, 
10s.  lOd.,  being  the  additional  rent  for  2  rpods  and  35  poles  of  land  on  the  farm, 
on  which  piece  of  ground  the  defender  had  crown  hay  seed  during  the  present 
year,  contrary  (as  allied  by  the  pursuer)  to  the  regulations  of  the  estate,  and  in 
conseq  uence  of  which  the  additional  rent  had  now  become  due.  The  defence  was 
that  the  pursuer  had  no  claim,  as  the  defender  had  not  deviated  from  the  rules 
of  good  husbandry,  and  there  was  no  allegation  that  any  damage  had  resulted 
from  the  alleged  departure  from  the  regulations  of  the  estate.  The  hay  had 
been  grown  but  not  sold,  being  raised  for  producing  seed ;  and  it  was  contended 
for  the  defender  that  the  proprietor  had  no  business  as  to  what  purpose  the 
hay  was  applied  to,  providing  it  was  not  sold. 

The  Sheriff,  in  giving  judgment,  said — "The  printed  rec:ulations  of  the 
estate  which  are  foundea  on,  after  providing  what  is  to  be  done  when  a  six- 
shift  is  adopted,  eo  on  to  say : — '  When  a  five-course  shiilt  is  adopted,  the  land 
shall  be  managed  in  the  same  manner,  excepting  that  two  yefurs*  grass  only 
shall  be  necessary,  and  no  hay  shall  be  cut,  but  the  land  shall  be  pastured  both 
the  years  it  is  in  grass.'  The  defender's  lease  adopts  the  five-shift,  subject  to 
the  modification  of  *  the  tenant  being  allowed  to  cut  not  exceeding  one-half  of 
his  first  year's  grass  for  hay  or  green  feeding  for  his  bestial,  bat  not  for  sale.' 
A  penal  rent  of  £X>  per  acre  is  stipulated  for  should  the  lease  be  contravened. 
The  defender  has  allowed  about  three-c^uarters  of  an  acre  of  the  hay  to  ripen, 
Bo  as  to  mature  the  seed  and  to  give  him  enough  to  sow  his  next  year's  crop. 
It  is  contended  that  the  growing  of  hay  seed  is  so  different  a.  thing  from  grow- 
ing hay,  that  this  is  a  contravention  oi  the  lease,  and  that  the  penal  rent  is 
therefore  due.  -  It  is  argued  that  hay  seed  is  a  different  crop  from  hay,  just  as 
turnip  seed  is  different  from  turnips.  The  cases  are  not  analogous,  as  the  hay, 
though  the  seed  be  ripe,  is  still  hay,  though  not  of  the  first  quality.    I  am  not 

grepared  to  say  that  tnere  may  not  be  cases  where  growing  a  crop  of  hay  seed 
I  not  a  different  thing  from  growing  hay.    In  cases  like  this,  everything  tonis 
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on  what  the  parties  mean  by  their  contract,  and  I  am  not  prepared  at  all  to 
say  that  leave  to  grow  hay  means  always  leave,  for  example,  to  grow  the  seed 
for  sale.  I  can  easily  see  that  a  great  deal  might  be  said  for  the  view  that  that 
was  raising  a  different  crop.  But  here  the  tenant  is  not  showing  any  intention 
of  turning  the  land  to  different  purposes  from  those  contemplated.  What  he 
is  attempting  is  to  manage  his  farm  on  the  system  laid  down,  in  the  most 
economical  way  for  himseu,  and  it  would  require  very  strict  words  to  prevent 
that.  I  find  nothing  in  the  words  of  this  lease  sufficient  for  the  purpose.  It 
cannot  be  said  that  the  crop  was  not  a  hay  crop.  Neither  can  it  be  said  that 
any  of  the  crop  was  grown  for  sale,  none  of  the  hay  seed  being  for  that  pur- 
pose. Nor  can  it  be  said  that  any  of  the  crop  was  not  *  for  the  bestial.'  The 
words  immediately  following — being  those  wnich  provide  that  the  hay  is  not 
to  be  sold — show  what  was  meant  to  be  prevented ;  and  it  would  be  straining 
the  clause  to  say  that  it  is  contravened,  seeing  that  ever}rthing  which  the  de- 
fender grows  on  the  land  in  question  will  sooner  or  later  be  consumed  by  the 
bestial  on  the  farm.  And,  lastly,  it  is  not  said  that  the  rules  of  good  husbandly 
have  been  contravened.  I  am  therefore  of  opinion  that  the  tenant  in  this 
case  has  not  contravened  his  lease." 

Act. — C.  B,  Davidson, AU. — 0.  Proster, 


SHERIFF  COURT  OF  FORFARSHIRE. 
Sheriff  Robertson. 

C0UPAR-ANGU8  PAROCHIAL  BOARD  V.  DRON. — I^OV,  9,  18Y6. 

Poor  Law. — "  Forfar,  Nov.  9,  1876. — The  Sheriff  having  heard  parties'  pro- 
curators after  taking  the  proof,  and  having  considered  the  whole  case,  finds,  in 
fact,  that  the  defender's  daughter  is  at  present  an  inmate  of  the  Murthly  Asylum, 
being  insane  :  Finds  that  her  father,  the  defender,  is  an  elderly  man,  about  67 
years  of  age,  that  his  wife  is  afflicted  with  paralysis,  and  is  unable  to  assist  her 
husband  or  herself :  Finds  that  the  defender  is  earning  wages  at  present  at  the 
rate  of  13s.  4d.  a  week  ;  Finds  that  the  pursuer  has  railed  to  prove  that  the 
defender  has  any  source  of  income  other  than  these  wages  :  Finds,  in  law,  that 
although  a  parent  is  bound  to  contribute  towards  th^  aliment  of  a  pauper  or 
lunatic  child,  his  liability  is  dependent  on  the  circumstances  of  his  position  in 
life  :  Finds,  in  the  present  case,  that  the  defender  is  unable  to  contribute  any- 
thing towards  his  daughter's  alunent,  therefore  assoilzies  him  from  the  conclu- 
sions of  the  summons,  but  without  prejudice  always  to  the  right  of  the  pursuer, 
on  behalf  of  the  Parochial  Board  of  Coupar-An^s,  to  raise  action  against  the 
defender  hereafter  should  hlB  circumstances  in  life  alter  or  be  improved :  Finds 
the  pursuer  liable  in  expenses ;  remits  to  the  auditor  to  tax  and  report,  etc. 

''  Alex.  Robertson. 

"Note. — Owing  to  an  inadvertence,  the  age  of  the  defender  is  not  mentioned 
in  the  proof.  But  the  fact  is  as  the  Sheriff-Substitute  mentions  above,  and  the 
man's  appearance  quite  confirms  what  he  said  as  to  his  age.  The  point  involved 
is  one  purely  of  discretion,  and  the  Sheriff-Substitute  has  decided  accord- 
ingly. A,  R." 

Act,—Oordon. Alt, — George  Hkomton, 
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Act  of  God— carrier,  367 

Ademption — satisfaction,  268 

Alienation,  Condition  against,  867 

Alighting  beyond  platform,  157 

Anunals— -Anen^r,  548 

Appointment,  Power  of,  in  excess  of 
fund,  429 

AToud,  Power  of,  in  Canada — "Transac- 
tion," 47 

Bailment — carrier,  46 

Ballot  Act — marking  the  yoting  paper, 
812 

Banker — special  credit,  specific  appro- 
priation,  366 

Banker's  cheque — cheque  crossed  with 
name  of  banJcer,  543 

Barratry,  47 

Bona  fide  traveller,  863 

Building  Society,  544 

Carrier— act  of  God,  867 

Carriers  by  railway — passenger  trayelling 
at  his  own  risk,  812;  felony  of  ser- 
vants, 373,  639 

Chairman  of  public  meeting.  Powers  and 
liabilities  of,  266 

Champerty,  595 

Charter  party — ^bill  of  lading,  312  ;  im- 
plied warranty,  544;  construction  of 
words,  597 

Cheque — consideration — antecedent  debt, 
44  ;  crossed  with  name  of  banker,  158, 
543 

Collision  of  vessels,  47,  48 

Collision — infringement  of  regulations, 
47,  365 

Common  carrier — Pliability  of  lighterman 
as,  46  ;  shipowner  as,  367 

Company — borrowing  powers,  266  ;  in- 
ternal arrangements  of,  364  ;  fraud  in 
prospectus,  544  ;  gratuities  to  work- 
men— ^ultra  vires,  598,  639 

Compensation — ^pecuniary  interest  in  life 
of  deceased,  44 

Contract — Please,  267 ;  agreement  not  to 


publish  defamatory  facts,  544 ;  appoint- 
ment of  solicitor  to  the  company, 
598 

Contributory — director,  222;  purchase 
of  shares  in  name  of  trustee,  864]; 
director's  qualification,  599 

Custom— of  trade — right  of  parishioners, 
868,  597,  600 

Damage — collision,  222 

Dama^^es — ^measure  of,  sale  of  goods,  158  ; 
liquidated  damages,  222 ;  mitigation 
of,  269 ;  breach  of  contract,  864 ; 
breach  of  warranty,  368;  remoteness 
of,  428,  482,  597 

Defamation — ^privileged  communication, 
868 

Demurrage  —  detention,  159;  charter- 
party,  482 

Derelict— cargo  sold  by  order  of  Court — 
right  to  freight,  44 

Domicile — ^peer,  482 

Evidence — custom  of  trade,  597i  600 

Ejectment — ^re-entry,  600 

False  pretences — evidence,  481 

Felony  of  carrier's  servants,  878 

Fictitious  debt,  481 

Foreign  domicile — English  settlement. 
48,  482 

Foreign  decree,  48 

Foreign  judgment,  368 

Foreign  law  contract,  872 

Franchise,  Minor,  481 

Fraud — delivery  of  goods  for  fraudulent 
purposes,  869 ;  contract,  600 

Freight,  Right  to,  44 

Freight,  46,  599 

Frontage,  Breach  of  line  of,  598  ( 

Game  tenant — ^grant  of  right  of  shooting. 

Gaming— money  paid  for  debts  of  another, 
812  ;  <*  Suffering  gaming  in  an  hotel," 
482 

Highway,  Obstruction  of,  48;  wilful 
obstruction  of,  868 


^ 


648 


INDEX. 


Hosieiy  Manafaetiize  Wages  Act— de- 
duction, 267 
Huflband  and  wife— joint  banking  ac- 

connt,  266 
Indemnity — ^implied  contract,  811 
Individual  namea  as  trade-marks,  159 
Inhabited  House  Duty,  872 
Injunction — tender  for  contract,  public 
policy,  156 ;  ;.breach  of  line  of  front- 
age, 598 
Intoxicating  liquors.  Sale  of,  on  Sunday, 

868 
Jurisdiction  service  of  notice  in  Scot- 
land, 267 
Landlord   and  tenant   notice  to    quit, 

159;  goodwill,  812 
Lands  Clauses  Act— arbitration,  267 
Life  insurance,  638 
Life    salvage — Pliability    of    crew    and 

owners,  269 
Loan — "For  tbe  term  of  nine  or  six 

months,"  872 
Manslaughter — infant  child,  429 
Master  and  servant — scope  of  employ- 
ment,  45;   negligence  of   fellow-ser- 
vant,  48  ;  apprentice,  158  ;  liability 
for  another  person's  act,  266 ;  common 
employment,  596 
Marine  insurance — freight,  46;  foreign 
adjustment,  159  ;  re-insurance,    811 ; 
slip  and  policy,  864 ;  voyage  or  time, 
481 ;    termination    of  interest,   872 ; 
"lost  or  not  lost,"  596 
Master — cargo  lien,  49 
Merchant  Sbii)ping  Act,  47,  48 
Merchant    Shipping    Company — actual 

arrival  in  dock,  427 
Merchandise  Marks  Act,  1862  (25  &  26 

Vict.  cap.  88),  268 
Military  testament,  367 
Mines — surface  damages,  269 
Mischievous  animal — wiemUr^  46 
Mortgage — ^reversion,  expectant  heir,  594 
Municipal  election — riffht  of  candidate 
to  be  present  at  polling  station,  156 ; 
candidate  twice  nominated,  158 ;  Ballot 
Act,  812 
Kegligence  —  liability   of    solicitor    for 
negligence  in  inducing  client  to  take 
insufficient  security,  47  ;  railway  com- 
pany, 44,  428,  597  ;  railway  passengers 
earned  at  his  own  risk,  45 ;  identifica- 
tion   of    plaintiff  with    driver,    45; 
bankers,   156 ;    goods  held  by  ware- 
housemen at  owners'  sole  risk,  157 ; 
local  board  of  health,  157  ;  carriers  by 
railway,   157 ;  duty  of  railway  com- 
pany, 158;  surveyor  of  highways,  428, 
598 ;  common  employment,  596 ;  in- 
jury caused  by  contractor's  negligence, 
596 
Kuisance  —  obstruction  of  street,   156; 
overcrowding  of  houses,  267  ;  statute, 
428  ;  noise,  599 


Partners— pofits,  268  ;  dissolution,  428, 
597 ;  option  to  introduce  sons  as  clerks, 
599 
Partnership— goodwill  of  business,  268 
Principal  and  agent — interest  and  duty 
of  agent  conflicting,  866 ;  agent  trad- 
ing as  principal,  597 
Privueged  communication,  868 
Principal  and  surety — variation  of  con- 
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46 
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865 ;  auty  of  purchaser  of  sample, 
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370 
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govemmentship,  269 
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damages,  45 
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Solicitor  and  client — agreement  for  re- 
muneration of  parentage,  595 
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Statute,  Construction  of,  595 
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Watercourse — right  to  flow  of  water,  48 

Way,  Right  of,  689 

Will — condition  against  alienation,  367  ; 
testator  in  military  service,  867 ;  know- 
ledge of  contents  of  will  by  testator. 


870  ;  contingent  remainder,  594  ;  gift 
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Winding-up — company  unable  to   pay 
its  debts,  811 
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at  elections,  personal  liability  of  re- 
turning officer,  112 
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